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INVESTIGATION  OF  SEIZURE  OF  MONTGOMEEY  WARD  &  CO. 


MONDAY,  MAY  22,   1944 

House  of  Representatives, 
Select  Committee  to  Investigate 

Montgomery  Ward  Seizure, 

Washington,  D.  C. 

The  select  committee  met,  pursuant  to  notice,  at  10  a.  m.,  in  the 
committee  room  of  the  Committee  on  Ways  and  Means,  New  House 
Office  Building,  Hon.  Robert  Ramspeck  (chairman),  presiding. 

Present:  Representative  Ramspeck  (chairman),  Clark  (North 
Catolina),  Byrne  (New  York),  Monroney  (Oklahoma),  Dewey 
(Illinois),  Elston  (Ohio),  and  Curtis  (Nebraska). 

The  Chairman.  The  committee  will  come  to  order,  please. 

I  will  ask  the  reporter  to  put  a  copy  of  House  Resolution  521  in  the 
record.  That  is  the  authority  under  which  this  select  committee  is 
operating. 

(H.  Res.  521  is  as  follows:) 

[H.  Res.  521,  78th  Cong.,  2d  sess.,  Report  No.  1410,  House  Calendar  No.  238] 

resolution 

Resolved,  That  there  is  hereby  created  a  select  committee  to  be  composed  of 
seven  Members  of  the  House  to  be  appointed  by  the  Speaker,  one  of  whom  he 
shall  designate  as  chairman.  Any  vacancy  occurring  in  the  membership  of  the 
committee  shall  be  filled  in  the  same  manner  in  which  the  original  appointment 

was  made.  ,  ,  .        ^-     x-  -i-u 

The  committee  is  authorized  and  directed  to  make  an  investigation  with 

respect  to  the.  seizure  by  the  United  States,  on  April  26,  1944,  of  property  of 

Montgomery  Ward  and  Company.  ,     ^.    ,     ,  .i.    tt  -r  ^u 

The  committee  shall  report  to  the  House  (or  to  the  Clerk  of  the  House  if  the 
House  is  not  in  session)  as  soon  as  practicable  during  the  present  Congress  the 
results   of  its   investigation   and  study,   together  with  such   recommendations 

as  it  deems  advisable.  .  ^     •     j  x      -^       j      * 

For  the  purposes  of  this  resolution  the  committee  is  authorized  to  sit  and  act 
during  the  present  Congress  at  such  times  and  places  within  the  United  States, 
whether  or  not  the  House  is  sitting,  has  recessed,  or  has  adjourned,  to  hold  such 
hearings,  to  require  the  attendance  of  such  witnesses  and  the  production  of  such 
books,  papers,  and  documents,  and  to  take  such  testimony,  as  it  deems  necessary. 
Subpenas  may  be  issued  under  the  signature  of  the  chairman  of  the  committee  or 
any  member  designated  by  him,  and  may  be  served  by  any  person  designated  by 
such  chairman  or  member. 

The  Chairman.  I  would  like  to  state  for  the  record  that  it  is  the 
purpose  of  this  committee,  insofar  as  it  is  humanly  possible,  to  make 
this  record  contain  all  of  the  facts  relative  to  the  seizure  by  the  United 
States  of  the  plant  of  Montgomery  Ward  &  Co.  in  Chicago  on  April 
26,  1944.  It  is  our  purpose  to  try  to  get  a  chronological  picture  of 
the  events  leading  up  to  the  actual  seizure. 

The  first  witness  we  have  before  the  committee  is  Hon.  William  H. 
Davis,  chairman  of  the  National  War  Labor  Board. 
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Mr.  Davis,  we  will  be  glad  to  hear  from  you. 

Mr.  Dewey.  Mr.  Chairman,  just  before  Mr.  Davis  starts,  as  the 
author  of  the  resolution,  I  would  like  to  just  speak  briefly,  as  a  guide 
possibly  to  the  investigation. 

To  my  way  of  thinking  the  purpose  of  this  investigation,  brought 
about  by  the  seizure  of  Montgomery  Ward  &  Co.,  is  as  follows:  (1) 
Has  the  President  the  power,  even  in  time  of  war,  to  deprive  the 
people  of  their  private  property  without  recourse  to  the  courts  of 
justice?  (2)  or  has  the  Congress,  in  its  desire  to  further  the  war  effort, 
so  worded  its  laws  that  the  executive  branch  of  the  Government  has 
been  able  to  read  more  authority  into  them  than  the  Congress  is 
authorized  to  give  or  willing  to  bestow? 

The  Chairman.  All  right,  you  may  proceed,  Mr.  Davis. 

STATEMENT  OF  HON.  WILIUM  H.  DAVIS,  CHAIRMAN,  NATIONAL 
WAR  LABOR  BOARD,  WASHINGTON,  D.  C. 

Mr.  Davis.  Mr.  Chairman  and  gentlemen  of  the  committee: 

I  am,  of  course,  delighted  to  have  the  opportunity  to  be  here  and 
to  lay  before  the  committee  the  facts  in  this  case.  I  have  prepared  a 
statement  and  will  submit  it  to  the  committee,  and  I  will  follow  it, 
in  general,  in  what  I  now  say. 

The  National  War  Labor  Board  is  a  war  emergency  agency  entrusted 
by  the  President,  and  by  Congress  in  the  War  Labor  Disputes  Act, 
with  the  administration  of  the  national  program  for  settUng  labor 
disputes  peacefully  without  strikes  or  lock-outs  for  the  duration  of 
the  war.     That  is  the  job  that  has  been  entrusted  to  us. 

The  seizure  of  the  Montgomery  Ward  properties  in  Chicago  grew 
out  of  the  execution  of  this  program.  In  the  pubhc  discussion  of  the 
seizure,  as  has  just  been  indicated  by  Mr.  Dewey,  a  great  deal  has 
been  said  about  the  constitutional  rights  of  American  citizens.  As 
chairman  of  the  W^ar  Labor  Board  I  want  to  say  to  this  conunittee 
that  in  carrying  out  the  national  program  for  peaceful  settlenient  of 
labor  disputes,  there  is,  in  my  opinion,  no  need  to  risk  in  the  slightest 
degree  our  constitutional  rights.  May  I  say,  Mr.  Chairman  and 
gentlemen,  David  Harum  used  to  say,  "There  is  as  much  human 
nature  in  one  man  as  there  is  in  another,  if  not  more."  I  think  an 
almost  passionate  regard  for  our  civil  liberties  and  our  constitutional 
guaranties  has  become  second  nature  with  American  citizens.  I 
might  say  that  the  War  Labor  Board,  to  paraphrase  David  Harum, 
has  just  as  much  of  that  second  nature  as  any  other  citizen  of  the 
United  States,  if  not  more.  If  this  Montgomery  Ward  case  has  put 
on  the  alert  the  citizens  of  America  with  respect  to  their  constitu- 
tional liberties,  I  say  so  much  the  better.  I  think  eternal  vigilance 
is  the  price  of  liberty.  When  I  speak  of  preserving  the  civil  liberities 
of  American  citizens,  I  think  of  the  liberties  of  all  American  citizens, 
the  big  fellow,  the  middle-sized  fellow,  and  the  httle  fellow;  and  I  can 
assure  this  committee  that  the  members  of  the  War  Labor  Board — 
and  I  speak  for  all  three  sides  of  the  triangle— are  devoted  to  those 

liberties. 

Now,  the  threat  to  our  constitutional  right  is  supposed  to  come,  as 
Mr.  Dewey's  remarks  again  indicate,  from  a  lack  of  definition,  or 
in  appropriate  use,  of  wartime  powers  of  the  President.  I  am  not 
going  to  discuss  those  powers.     Whatever  they  may  be  and  however 
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they  may  be  defined  there  is,  in  my  opinion,  no  reason  why  the  national 
war  labor  disputes  pohcy  should  not  rest  wholly  upon  congressional 
enactment,  without  any  need  to  call  upon  any  extraordinary  presi- 
dential emergency  powers. 

There  is  one  infallible  way  to  prevent  our  war  labor  disputes  pro- 
gram from  jeopardizing  our  constitutional  rights,  and  that  is  for 
Congress  to  make  adequate  provision  for  the  foreseeable  emergencies 
that  may  arise  out  of  that  program.  ,     ,  .    ,      t 

We  have  heretofore  pointed  out  to  Congress  the  kinds  of  emergen- 
cies that  are  likelv  to  arise  and  we  are  prepared  at  all  times  to  con- 
tinue to  do  so.  It  has  been  our  thought  that  Congress  intended  to  and 
did  adequately  provide  for  such  emergencies  in  the  War  Labor  Dis- 
pute^ Act.  If  we  are  mistaken  about  that,  then  we  think  those  emer- 
gencies should  now  be  provided  for.  Why?  Because  it  is  only  a 
foreseeable  but  neglected  emergency  that  can  call  for  presidential 
action  or  in  any  way  raise  the  issue  of  conflict  between  the  ditferent 
branches  of  Government,  or  a  threat  to  our  constitutional  liberties. 

In  the  War  Labor  Disputes  Act  Congress  gave  to  the  National 
War  Labor  Board  the  power  and  duty,  whenever  the  Umted  btates 
Conciliation  Service  certifies  or  the  War  Labor  Board  is  of  the  opimon 
that  a  labor  dispute  exists  which  may  lead  to  substantial  interference 
with  the  war  effort,  to  decide  the  dispute  and  to  provide  by  order 
fair  and  equitable  terms  and  conditions  to  govern  the  relations 
between  the  parties,  ''which,"  the  act  says,  "shall  be  in  effect  until 
further  order  of  the  Board."  The  same  act  amended  section  3  of  the 
Selective  Training  and  Service  Act  of  1940  to  extend  the  President  s 
statutory  power  to  take  possession  of  a  plant,  mine,  or  facihty,  upon 
his  finding  that  there  is  an  interruption,  or  threatened  interruption, 
of  operation  as  the  result  of  a  strike  or  other  labor  disturbance,  that 
the  war  effort  will  be  unduly  impeded  or  delayed  by  such  interruption, 
and  that  the  exercise  of  such  power  and  authority  is  necessary  to 
insure  the  operation  of  such  plant,  mine,  or  facihty  in  the  interest  of 

the  war  effort.  ,        r  /  i.u 

A  dispute  has  now  arisen  on  the  proposition  that  the  power  of  tne 
President  to  seize  under  the  act  is  less  extensive  than  the  Power  of 
the  Board  to  settle  labor  disputes  by  its  orders,  or  I  may  say  the  duty 
of  the  Board.  It  is  now  suggested  that  under  the  War  Labor  Disputes 
Act  the  power  of  the  President  to  take  possession  of  a  plant  exists 
only  if  the  plant  is  engaged  directly  in  the  production  of  war  materials. 
But  the  duty  of  the  War  Labor  Board  to  settle  a  labor  dispute  under 
the  act  is  clearly  not  limited  to  disputes  arising  in  plants  actually 
engaged  in  the  production  of  war  materials.  It  is  clear  that  the  war 
effort  may  be  very  substantially  interferred  with  by  a  dispute  which 
interrupts  work  in  the  field  of  transportation,  or  commumcation,  or 
servicing  or  distribution  generally;  and  our  experience  on  the  War 
Labor  Board  has  also  made  it  very  clear  that  a  dispute  arising  outside 
of  a  war  production  plant  may,  if  it  is  not  promtply  settled,  lead  to 
interruption  of  work  inside  the  war-production  plant. 

It  would  not  do  us  any  good,  gentlemen,  to  have  continued  produc- 
tion in  the  plant  that  was  making  munitions  if  we  could  not  move  them 
out  of  the  plants,  if  we  could  not  get  on  the  telephone  and  tell  anybody 
to  move  them  out,  or  if  there  are  no  distribution  agencies  in  the  coun- 
try.    We  do  not  want  the  munitions  in  the  plants,  we  want  them  in 
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Europe.  I  say  without  the  sHghtest  hesitation  or  reservation,  gentle- 
men, that  no  one,  no  thoughtful  person  who  has  faced  the  issue,  has 
ever  suggested  that  the  dutj^  of  the  War  Labor  Board  to  settle  dis- 
putes and  present  strikes  is  limited  to  plants  making  munitions. 

Now,  if  the  Congress  wants  to  let  the  strikes  go  on  in  all  other  plants 
than  those  making  munitions  and  stop  them  oi3y  in  munitions  plants, 
why,  they  ought  to  say  so  to  us,  because,  I  say — and  I  think  I  know 
what  1  am  talking  about  from  experience — I  say  that  you  just  cannot 
have  two  kinds  of  strikes  in  this  country,  one  prohibited  and  the  other 
permitted.  I  do  not  mean  we  cannot  overlook  a  Httle  insignificant 
strike.  The  Anglo-Saxon  people  have  great  capacity  for  procrastina- 
tion, and  it  is  sometimes  worth  using.  You  have  got  a  little  strike 
and  you  just  forget  it,  but  if  you  have  got  a  significant  strike,  that  is,  I 
mean,  significant  in  numbers  of  men  and  not  publicity,  you  have  got 
to  stop  it  because  the  people  just  cannot  tell  the  difference  between  a 
permitted  strike  and  an  unpermitted  strike. 

Now,  if,  however,  the  power  to  enforce  the  Board  orders  is,  as  has 
been  suggested,  less  extensive  than  the  power  and  duty  of  the  Board 
to  settle  disputes,  the  result  will  be  emergencies  for  which  Congress 
has  made  no  provision,  because  we  can  tell  you  what  the  emergencies 
will  be,  and  if  you  have  not  provided  for  them — and  we  thought  you 
had  and  still  think  so,  but  if  you  haven't  then  you  have  not  provided 
for  foreseen  emergencies.  It  is  only  from  such  foreseeable,  but 
neglected,  emergencies  that  any  need  to  exercise  extraordinary  war- 
time Presidential  powers  or  any  threat  to  our  constitutional  hberties 
can  arise,  so  far  as  the  national  pohcy  for  peacefully  settling  labor 
disputes  is  concerned.  I  want  to  underscore  that,  gentlemen.  I 
think  that  is  a  good  constitutional  proposition  and  a  just  policy  or 
program  of  settling  labor  disputes,  because  I  think  it  is  important 
but  it  is  not  the  most  important  thing  in  the  world,  and  I  am  the 
Chairman  of  the  Board  charged  with  the  duty  and,  as  far  as  I  am  con- 
cerned, I  would  not  risk  my  constitutional  guaranties  for  a  second  in 
order  to  carry  out  the  pohcy.  I  think  it  would  be  out  of  order,  a 
different  order  of  magnitude,  but  I  say  to  the  committee  that  we  do 
not  need  to  risk  any  constitutional  guaranties — all  we  need  to  do  is 
to  make  adequate  provision  for  the  foreseeable  emergencies  that  we 
are  prepared  to  tell  you  all  about. 

Now,  surely  no  one  is  as  well  able  as  Congress  to  settle  this  dispute 
about  the  scope  and  meaning  of  the  War  Labor  Disputes  Act.  In 
peacetime  such  a  dispute  about  the  proper  interpretation  of  an  act  of 
Congress  might  be  taken  into  the  courts  and  in  a  year  or  two  we  might 
have  the  opinion  of  the  Supreme  Court  on  the  subject,  as  some  of  my 
lawyer  friends  referred  to  it,  the  ''tribunal  of  ultimate  conjecture." 
But  this  is  a  war  emergency  act,  and  the  war  ought  to  be  over  within  the 
time  it  would  take  the  courts  to  interpret  it.  We  just  cannot  wait  for 
that  to  happen.  And  why  should  we,  since  Congress  must  know  best 
what  they  intend?  It  is  our  hope  that  the  Congress  will  thoroughly 
inform  itself  as  to  the  relation  of  this  Montgomery  Ward  dispute  to 
the  national  program  for  peacefully  settling  labor  disputes  and  let 
everyone  know  just  what  it  intended  by  the  War  Labor  Disputes  Act, 
to  that  we  may  all  get  on  with  the.  war. 

We  were  told — and  perhaps  that  level  of  hysteria  has  passed — that 
the  country  is  shivering  in  fright  at  this  action  in  the  Ward  rase. 
Well,  I  do  not  think  so.  I  do  not  think  the  country  is  shivering  in 
fright  at  all. 
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Mr.  Dewey.  We  have  got  an  awful  lot  of  questioning  letters. 

Mr.  Davis.  All  right,  Mr.  Dewey,  but  my  opinion  is,  and  I  think  you 
will  share  it,  that  the  boys  over  there  on  the  other  side  are  not  shivermg 
in  fright.  No  one  here  is  shivering  in  fright.  The  boys  have  not  a 
single  item  in  which  there  is  a  shortage.  They  have  got  a  complete 
supply  of  the  finest  military  equipment  and  munitions  that  the  in- 
genuity of  the  American  people  could  devise,  and  that  is  pretty  good. 
They  have  got  plenty  of  every  item.  I  do  not  think  it  is  an  exaggera- 
tion to  say— and  I  am  going  to  tell  you  why— that  if  we  had  not  gotten 
up  a  system  for  settling  all  labor  disputes,  we  would  not  have  had  the 
boys  supplied  with  that  equipment  today.  I  thinlv  that  can  be 
demonstrated.  In  saying  that,  I  am  not  taking,  I  hope,  any  credit  to 
the  War  Labor  Board,  but  I  am  taking  credit  to  the  good  sense  of  the 
country  and  the  excellence  of  the  program  which  I  am  prepared  to 
demonstrate  is  the  best  program  for  settling  labor  disputes  without 
strikes  that  exists  anywhere  in  the  world. 

Now,  to  make  all  that  clear  and  see  just  what  relation  the  Mont- 
gomery Ward  case  has  to  that  program,  I  ought  to  tell  this  committee 
a  little  about  the  program  itself,  how  it  originated,  and  what  its 
procedures  are.  I  want  to  go  back  to  the  spring  of  1941.  With  the 
expansion  of  the  armament  program  in  the  winter  of  1940  and  1941 
the  number  of  strikes  rose  very  rapidly.  Statistically,  the  man-hours 
lost  in  strikes  in  the  defense  program  in  the  first  quarter  of  1941  was 
three  times  as  great  as  in  the  last  quarter  of  1940.  If  you  gentlemen 
will  look  to  your  own  recollections  you  will  remember  riots  at  Allis- 
Chalmers,  riots  at  the  Harvester  plant,  strikes  at  every  hand.  There 
was  nothing  to  indicate  that  this  rapid  rise  would  taper  off  and  every 
reason  to  believe  it  would  go  right  on  rising,  if  something  was  not  done 
about  it.  Existing  governmental  machinery  for  settlement  of  labor 
disputes  was  unable  to  cope  with  the  wave  of  strikes.  Walk-outs  were 
seriously  crippling  defense  plants  and  transportation.  Rioting  broke 
out  in  strikes  in  four  plants  of  the  International  Harvester  Co.  at 
the  Allis-Chalmers  plant  in  Milwaukee,  Wis. 

In  that  tense  atmosphere,  on  March  19,  1941,  the  President  estab- 
lished the  National  Defense  Mediation  Board  by  Executive  order  to 
settle  labor  disputes.  That  Board  really  had  no  power  other  than  the 
power  of  persuasion.  The  Board  was  set  up  as  a  mediation  body  and 
as  a  last  step  it  could  make  public  its  findings  with  the  idea  that  the 
pressure  of  public  opinion  would  support  the  findings  and  move  the 
disputing  parties  to  accept  them.  Now,  gentlemen,  that  was  a  frame- 
work, a  form  that  was  customary  in  peacetime.  We  were  still  not  at 
war.  But  it  pretty  soon  developed  that  it  was  not  sufficient  for  the 
defense  production,  as  I  will  go  on  to  explain. 

Immediately  after  the  Board  was  created,  and  in  this  atmosphere 
of  an  appalling  strike  situation,  we  were  called  to  a  meeting  here  in 
Washington.  We  came,  and  met  and  had  our  pictures  taken  and  went 
home  again  without  doing  anything  because  no  disputes  had  been 
certified  to  the  Board  by  the  Secretary  of  Labor.  This  led  to  a  great 
deal  of  caustic  criticism  around  the  country,  and  to  some  hilarity. 
Three  or  four  days  later  the  Secretary  certified  to  the  Board  four 
important  disputes;  a  steel  corporation  in  Bridgeville,  Pa.,  the  Vana- 
dium Corporation  of  America  in  the  same  town,  an  important  manu- 
facturer of  radio  parts,  and  the  plants  of  the  International  Harvester 
Co.  in  Illinois,  Indiana,  and  Wisconsin.  Chairman  DykstJ-a,  then 
chairman  of  the  Mediation  Board,  was  in  Wisconsin  appearing  before 
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the  legislature  in  connection  with  his  duties  as  president  of  the  uni- 
versity I  was  called  from  New  York.  I  remember  very  well  coming 
down  on  the  train  that  night  thinking  about  the  bad  start  we  had  made 
in  coming  down  here,  going  back,  everybody  laughmg  at  us.  I  said 
to  myself,  "We  have  got  to  do  something  now.  We  have  got  to  stop 
these  strikes  or  we  will  be  just  laughed  out  of  existence."     So,  I 

thought  a  good  deal  about  it.  ^    u      j     ^  j 

I  made  up  my  mind  that  some  procedure  would  have  to  be  adopted, 
if  possible,  to  get  the  men  back  to  work  while  the  disputes  were  being 
adjusted  by  the  new  Mediation  Board. 

Now,  gentlemen,  I  say  to  you  that  that  was  a  wholly  novel  idea. 

It  is  hard  to  realize  it  now,  but  I  give  you  my  assurance— and  I  have 

been  in  this  business  now— that  up  to  that  time  you  did  not  ask  strikers 

to  go  back  to  work  without  settling  the  disputes,  because  if  you  did 

they  said  to  you,  ''What  do  you  think  we  went  on  strike  for?"  and 

they  would  dress  that  up  in  whatever  picturesque  language  they  are 

accustomed  to  use  in  such  matters.  ,    . ,    ,  ,     ^i       •  i     / 

After  consultations  in  Washington,  we  decided  to  take  the  risk  of 

asking  the  men  to  return  to  work  at  once.     W^e  expressed  our  novel 

request  in  words  that  would  give  us  a  chance  to  crawl  back  to  the  trunk 

of  the  tree  if  anyone  started  to  saw  off  the  limb.     We  said  to  both 

parties   "This  Board  is  asking  you,  and  at  the  same  time  it  is  asking 

the  other  side,  to  take  action  as  follows*  first,  that  you  agree  today 

with  your  adversary  to  resume  production  and,  second,  that  m  any 

event  and  without  fail  you  appear  before  this  Board"  on  a  specified 

day  which  in  these  four  cases  was  either  1  or  2  days  after  the  date  of 

our  telegram.     I  adopted  that  form  of  telegram  because  I  did  not 

know  whether  these  men  would  go  back  to  work  or  not.     It  never  had 

been  tried  before;  but,  after  all,  if  they  did  not  go  back  to  work  and 

did  come  down  here,  I  could  say,  "In  any  event,  you  came  down  here, 

and  my  face  would  not  be  too  red.     I  emphasize  that,  gentlemen, 

because,  as  you  look  back  at  it  today,  it  is  hard  to  realize  that  that  idea 

was  entirely  new.     We  felt  that  if  the  men  did  not  go  back  to  work 

they  would  "in  any  event"  appear  before  the  Board  and  we  could  go 

ahead  with  the  settling  of  the  dispute.     The  telegram  was  sent  on  a 

Thursday  and,  greatly  to  our  surprise,  we  succeedmg  in  getting  all  the 

men  back  to  work  on  or  before  the  following  Monday,  in  all  four  cases. 

Now,  I  had  a  little  side  bet  with  John  Steehnan— I  offered  hini  50-50 

that  we  would  get  two  of  them  back  and  fail  in  the  other  two.     He  was 

just  as  much  surprised  as  I  was.  ^„.    ^  , 

The  next  case  after  that  certified  to  us  was  the  Alhs  Chalmers  case. 
Now,  in  that  case  there  had  been  a  bitter  strike  going  on  I  think  for 
17  weeks,  despite  the  efforts  of  the  Conciliation  Service,  the  Secretary 
of  the  Navy  and  the  Governor  of  Wisconsin.  It  would  have  been 
very  foohsh  for  us  to  send  the  fellows  a  telegram  inviting  them  to  go 
back  to  work  while  we  settled  their  dispute,  so  we  did  not  expose  our- 
selves in  that  case.  We  called  them  down  here  to  Washington,  and 
within  48  hours  of  practically  uninterrupted  conferences,  we  suc- 
ceeded on  Sunday  afternoon  in  getting  an  agreement,  and  they  went 
back  to  work.  From  that  time  on  we  used  this  new  procedure  wher- 
ever we  thought  it  would  work.  In  April  1941— and  I  want  to  em- 
phasize this— two-thirds  of  the  workers  involved  in  the  disputes 
pending  before  us  remained  on  the  picket  Une  until  we  settled  the 
dispute,  and  only  one  third  were  on  the  production  Une.    That  figure 
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of  continued  production  during  the  negotiations  for  settlement  quickly 
rose  to  90  percent,  and  by  December  1941,  100  percent  of  the  workers 
involved  in  the  dispute  pending  before  us  were  at  their  benches 

Now  that  history,  gentlemen,  was  the  background  of  the  no-strike, 
no-lockout  agreement  and  pledge  that  was  entered  into  by  repre- 
sentatives of  American  labor  and  industry  in  the  conference  after 
Pearl  Harbor,  at  which  Senator  Thomas  and  I  were  the  moderators 
and  wliich  was  approved  by  the  President  I  say  to  you  that  that 
was  made  possible  by  the  fact  that  we  had  built  up  in  the  preceding  9 
or  10  months  this  idea  under  the  pressure  of  the  defense  emergency 
that  men  would  stay  at  work  and  let  somebody  settle  their  disputes 
while  they  were  still  working.  It  was  upon  that  agreement  that  tlie 
War  Labor  Board  was  founded.  ,  ^      +i.« 

The  substance  of  the  agreement  was  that  m  all  labor  disputes  tne 
men  would  remain  at  work  and  the  employers  would  continue  their 
operations  if  the  W^ar  Labor  Board  were  authorized  and  empowered 
to  settle  the  dispute.  That  was  the  quid  pro  quo.  They  said,  V\e 
will  Slav  at  work,  or  we  will  not  lock  out  if  we  can  have  the  assurance 
that  the  dispute  will  be  settled  by  a  board  to  be  set  up  for  the  pur- 
pose  "  That  was  the  assurance  given  in  all  disputes.  Gradually, 
thereafter,  we  established  the  rule  that  the  War  Labor  Board  would 
not  proceed  with  the  adfustment  of  the  dispute  while  production  was 

interrupted  by  strike  or  lock-out.     That  was  af^,^,^,^^^.^^''    R^t^ 
after  the  Mediation  Board  was  superseded  by  the  War  Labor  lioara. 
It  was  the  Mediation  Board  that  said,  "You  go  back  to  work  and  we 
will  settle  the  dispute,"  and  we  played  that  game  as  inteUigently  as  we 
could.     It  meant  that  if  we  did  not  persuade  the  men  to  Vgo  back 
to  work,  we  would  settle  the  dispute  anyway     But  by  the  tune  that 
the  War  Labor  Board  was  set  up,  after  Pearl  Harbor— by  that  time 
we  had  gotten  this  idea  across  so  far  that  we  began  to  say  to  them, 
"If  vou  dona  go  back  to  work  we  will  not  even  look  at  the  dispute, 
and  we  gradually  built  up  the  procedure  that  now  prevails      It  is  a 
hicrhlv  novel  procedure  in  history,  and  that  is  that  we  say      VVf  will 
nol  look  at  your  dispute;  we  will  not  try  to  settle  it;  we  will  not  talk 
with  vou  at  all,  until  you  get  back  to  work." 

This  is  the  system  of  control  now  in  effect,  and  it  has  been  loyally 
supported  by  the  body  of  American  industry  and  by  the  responsible 
national  and  international  officers  of  the  great  labor  organizations  of 

^  I  sav^to^ou,  gentlemen,  that  anybody  in  this  war  period  that  does 
not  support  that  system  is  doing  less  than  his  duty  to  his  country  1 
don't  care  whether  he  is  on  the  labor  side  or  on  the  mdustry  side. 
We  have  to  have  a  system.  We  built  it  up.  It  is  now  authorized 
and  approved  by  Congress,  and  anyone  that  does  not  go  along  with 
it  I  think  is  out  of  line  and  not  a  good  citizen  in  time  of  war 

This  is  not  absolutely  infallible.  No  system  of  control  of  the 
actions  of  millions  of  human  beings  can  be  infallible,  bewiuse  any 
such  controls  require  understanding,  responsibility,  and  discipline, 
including  self-discipline.  .  -j      j  •   j      ^«* 

I  say  to  this  committee,  however,  that  m  my  considered  judgment 
it  is  the  best  system  that  has  been  devised  anywhere,  and  it  is  suthcient 
to  do  the  job 'for  which  it  was  intended. 
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I  say  that  quite  deliberately.  I  have  had  occasion  to  observe  the 
systems  here  in  this  country  in  the  past  and  in  the  other  countries  at 
present.  You  take  England  today,  where  any  interruption  of  war- 
time production  is  punishable  and  where  quite  recently  they  have  had 
to  add  to  the  prohibitions  which  previously  existed.  Well,  m  Eng- 
land—and it  is  right  there  up  at  the  front— they  have  not  been  able 
to  reduce  the  man-hours  lost  by  strikes  to  the  extent  we  have,  m  com- 
parison with  normal  times.  They  have  got  theirs  do^^'n  to  around  70 
percent  and  we  have  got  ours  down  below  50  percent  of  the  minimum 
of  any  post-war  period.  So  I  say— and  I  think  I  know  what  I  am 
talking  about— that  it  is  the  most  effective  system  that  has  ever  been 
devi«ed  anywhere.  I  do  not  hesitate  to  say  that  for  fear  somebody 
will  say  "Here  is  the  Chairman  of  the  War  Labor  Board  taking  credit 
for  too  much."  I  think  it  is  a  system  suited  to  our  people  and  one 
that  has  grown  out  of  the  experiences  of  our  people,  it  has  been 
backed  up  by  the  President  from  the  start,  and  it  was  backed  up  by 
the  Congress  in  the  War  Labor  Disputes  Act.  t  i  u 

We  can  adequately  achieve  the  peaceful  settlement  of  war  labor 
disputes— and  I  say  this  quite  deliberately— if  we  and  the  country 
clearly  understand  what  Congress  expects  and  authorizes  us  to  do; 
if  it  is  understood  that  all  labor  disputes  which  during  the  war  cannot 
be  settled  by  agreement  or  conciliation  will  be  settled  by  orders  of 
the  War  Labor  Board;  that  the  orders  of  the  Board  are  issued  by 
authority  of  Congress  imder  the  statutory  law  of  the  land  established 
for  the  winning  of  the  war;  that  the  Board's  orders  impose  an  equal 
obligation  of  compliance  upon  everyone  without  fear  or  favor,  and 
that  what  we  do  under  congressional  direction  will  be  resolutely  backed 

up  by  the  Congress.  ,  .  ,     ,  i  ^ 

Now  let  me  refer  to  our  expenence  with  the  general  acceptance 
and  the  rare  rejections  of  our  orders.  Again  I  must  go  back  to  the 
National  Defense  Mediation  Board  period  before  the  War  Labor 
Board  was  set  up,  before  Pearl  Harbor.  x^r  j-  ^• 

The  first  real  test  of  the  power  or  influence  of  the  new  Mediation 
Board  sot  up  late  in  March  of  1941  came  in  the  bituminous  coal 
fields  Mind  you,  gentlemen,  we  sat  up  just  a  board  of  mediation, 
with  no  powers  to  order  anybody.  Our  conclusions  were  recom- 
mendations to  the  parties.  The  executive  order  that  created  the 
Board  authorized  us  to  publish  our  conclusions,  if  we  thought  it  would 
do  any  good,  and  that  is  all.  On  April  2,  1941,  all  the  coal  mmers 
went  on  strike  because  no  new  contract  had  been  agreed  upon  to 
replace  the  old  contract  which  expired  March  31.  On  April  21,  the 
Mine  Workers  and  the  Northern  Appalachian  Operators  initialed  an 
agreement  but  the  strike  continued  because  the  Southern  Appalachian 
Operators  had  withdrawn  from  the  conference.  i    •         j  4. 

The  President,  on  that  day,  proposed  to  the  mme  workers  and  to 
all  the  operators  that  the  strike  be  terminated  with  the  understanding 
that  negotiations  with  the  Southern  Appalachian  operators  would 
be  continued  and  any  wage  adjustments  finally  agreed  upon  be  made 
retroactive  to  April  1.  This  proposal  was  declined  by  the  Southern 
Appalachian  operators  and  thereupon  the  dispute  was  certihed  by 
the  Secretary  of  Labor  to  the  National  Defense  Mediation  Board. 

Throughout  April  25,  26,  and  27— and  I  might  say  day  a^d  night 
—we  tried  to  find  a  formula  that  would  be  acceptable  to  the  Southern 
operators  and  to  the  miners,  but  without  success.     On  April  27,  the 
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Board  issued  a  recommendation  that  the  President's  proposal  of 
April  21  be  accepted,  because  we  could  not  find  anything  more  ac- 
ceptable or  anything  better.  The  Southern  operators  refused,  and 
the  shut-down  of  all  the  bituminous  coal  mines  continued.  The  issue 
was  squarely  framed:  Were  the  recommendations  of  the  Mediation 
Board  to  be  made  effective  or  not?  Now,  they  had  no  legal  sanction, 
but  there  we  were  with  the  coal  mines  closed  down.  Well,  I  went 
over  to  see  the  President  with  a  red  face,  because  upon  the  answer  to 
that  question  depended  the  existence  of  the  Mediation  Board  and  of 
the  Government's  emergency  provision  for  settling  labor  disputes 
without  interference  with  defense  production.  I  reported  the  situa- 
tion immediately  and  personally  to  the  President.  I  found  that  he 
had  been  closely  following  the  thing  and  that  he  was  prepared  to  have 
the  Government  take  possession  of  and  operate  the  mines  if  necessary. 
So,  when  I  spoke  with  the  President  I  found  out  within  a  very  few 
minutes  after  we  met  and  started  the  discussion  that  the  National 
Mediation  Board  could  count  upon  the  determined  support  of  the 
President  in  the  work  it  had  been  called  upon  to  do.  I  felt  that  the 
problem  was  solved.  The  Southern  operators  were  informed  of  this 
decision  and  decided  to  accept  the  President's  proposal  of  April  21. 
They  indicated  their  acceptance  on  April  28,  and  work  was  resumed 
in  all  the  coal  mines  on  April  30.  Now,  that  was  the  first  show-down, 
really,  of  whether  this  Board,  the  old  Board,  was  going  to  be  backed  up. 

The  next  case  in  which  the  recommendations  of  the  Mediation 
Board  needed  to  be  backed  up  was  one  in  which  it  was  the  workers 
who  refused  to  abide  by  the  recommendations  of  the  Board.  That 
was  the  North  American  Aviation,  Inc.,  case  in  Ingle  wood,  Calif. 
A  labor  dispute  in  that  important  airplane  plant  had  been  certified 
to  the  Board,  and  during  the  Board's  consideration  of  the  case,  on 
June  5,  1941,  a  strike  tied  up  the  plant  although  the  Mediation 
Board  had  been  assured  by  the  union  that  there  would  be  no  interrup- 
tion of  production  during  our  consideration  of  the  dispute. 

On  Saturday,  June  7,  the  President  announced  that  if  the  strike 
were  not  ended  by  Monday,  the  United  States  Army  would  be 
ordered  to  occupy  the  plant.  The  strike  continued,  and  on  Monday, 
June  9,  the  Army  took  possession,  troops  cleared  the  entrances  to 
the  plant,  and  men  started  returning  to  work.  On  July  1  the  recom- 
mendations of  the  Mediation  Board  were  accepted  by  both  the 
company  and  the  union  and  the  Army  withdrawn  from  the  plant. 
I  might  say  that  the  international  officers  of  the  union  took  over 
and  removed  the  local  officers  who  had  been  responsible  for  the 
strike. 

This  was  the  first  case  in  which  possession  of  a  plant  was  taken 
by  the  Government.  I  do  not  recall  that  there  was  auything  but 
universal  approval  of  the  action  of  the  President  in  that  case. 

The  next  seizure  of  a  plant  was  made  necessary  by  the  refusal  of 
the  United  States  Steel  subsidiary,  the  Federal  Shipbuilding  &  Dry 
Dock  Co.,  to  abide  by  the  Board  order  providing  for  a  voluntary 
maintenance  of  union  membership  for  the  duration  of  the  contract 
between  the  company  and  the  union.  You  could  not  have  a  better 
contrast  than  between  the  two  cases.  One  case  was  a  union,  a  local 
union,  badly  led,  disciplined  by  the  parent  union  but  causing  all  this 
trouble,  and  on  the  other  side  you  had  the  greatest  corporation  in 
the  country  with  one  of  its  subsidiaries  refusing  to  abide  by  the 
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orders  of  the  Board,  or  the  recommendations  as  we  called  them  then. 
The  shipyard  was  seized  August  23,  1941,  and  operated  by  the  Navy 
until  January  5,  1942,  when  it  was  returned  to  the  possession  of  the 
company  after  the  recommendation  of  the  Mediation  Board  had  been 
complied  with. 

On  October  30,  1941,  the  plant  of  Air  Associates,  Incorporated,  at 
Bendix,  N.  J.,  was  seized  because  management  refused  the  offer  of  the 
Defense  Mediation  Board  to  negotiate  a  contract.  That  was  a  case, 
gentlemen,  of  a  very  self-sufficient  management.  They  thought  they 
were  good  American  citizens,  I  guess.  They  thought,  *'Well,  we  can 
run  our  own  business,  we  won't  let  anybody  interfere."  The  trouble 
with  it  was  it  was  interfering  with  the  national  defense  program. 
The  plant  was  shut  down,  we  were  not  getting  the  products,  and  we 
stepped  in  there  and  tried  to  straighten  it  out.  They  would  not  pay 
any  attention  to  the  Board,  so  the  plant  was  operated  by  the  Army 
until  December  26,  1941,  when  a  new  management  signed  a  collective 
bargaining  agreement  with  the  employees. 

Now,  I  am  the  kind  of  an  American  citizen  that  has  come  from  a 
part  of  the  country  where  people  like  to  enjoy  their  personal  liberties. 
They  do  not  like  to  have  themselves  interf erred  with  by  Government, 
and  all  that,  but  there  comes  a  tide  in  the  affairs  of  men  when  you  have 
to  interfere  with  the  sort  of  a  self-sufficient  citizen  that  was  represented 
in  this  Air  Associates  case.  They  just  have  to  be  told  what  to  do, 
^nd  they  were  told  in  this  case.  They  refused,  and  thev  were  taken 
over.  The  management  was  revivified  and  we  were  getting  some  war 
production  out  of  the  plant. 

The  National  War  Labor  Board  was  established  »January  12,  1942. 
It  has  settled  more  than  6,700  disputed  cases  since  its  establishment. 
It  has  had  to  refer  to  the  White  House  only  18  cases  out  of  the  6  JOO. 
Eight  of  these  cases  had  to  be  referred  because  the  company  refused 
to  abide  by  the  Board's  orders,  and  10  had  to  be  referred  because  the 
union  refused.  Three  of  these  cases  involved  the  coal  mines,  of  the 
union  cases.  In  one  of  the  8  cases  of  employer  refusal,  the  original 
Montgomery  Ward  dispute,  the  order  of  the  Board  was  accepted  at  the 
request  of  the  President  and  seizure  of  the  plant  was  not  necessary. 
In  4  of  the  10  union  refusal  cases  the  men  returned  to  work  without 
seizure  after  referral  to  the  White  House.  The  President  has  had, 
therefore,  to  seize  7  plants  because  of  company  refusal  and  4 
plants  and  coal  mines  because  of  union  refusal  to  abide  by  War  Labor 
Board  orders. 

Now,  that,  gentlemen,  I  think  gives  the  committee  the  background 
against  which  this  dispute  in  Montgomery  Ward  should  be  viewed, 
and  I  want  to  say  here,  before  I  go  into  the  foreground  of  it,  again, 
and  with  the  utmost  sincerity,  we  have  got  a  program  to  administer 
of  vital  importance  to  the  country,  but  which  presents  no  insuperable 
difficulties.  We  can  administer  it  according  to  the  directions  of  the 
Congress.  All  we  want  is  for  the  Congress  to  tell  us  what  to  do  and 
we  will  do  it.  We  can  point  out  to  the  Congress  the  emergencies 
that  are  going  to  arise  and  they  can  provide  for  them.  If  we  do  that 
and  if  they  do  provide  for  them,  as  I  believe  they  have,  then  there 
will  arise  no  occasion  for  calling  upon  whatever  constitutional  powers 
the  President  may  have  in  an  unforeseen  emergency,  and  our  civil 
liberties  and  our  constitutional  guarantees  will  be  wholly  preserved 
without  any  possibihty  of  stalling  our  program  of  setthng  labor 
disputes. 
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Now,  I  want  to  discuss  the  proceedings  before  the  War  Labor 
Board  in  the  Montgomery  Ward  case  itself.  On  June  2,  1942,  the 
Secretary  of  Labor,  acting  pursuant  to  Executive  Order  9017,  certified 
to  the  War  Labor  Board  a  dispute  between  Montgomery  Ward  Co. 
and  the  United  Mail  Order,  Warehouse  and  Retail  Employees  Union, 
which  on  February  28,  1942,  had  been  certified  by  the  National 
Labor  Relations  Board  as  the  exclusive  bargaining  representative  of 
the  company's  employees  in  the  mail  order  house  and  retail  store 
in  Chicago.  That  was,  you  understand,  gentlemen,  under  Executive 
Order  9017,  June,  1942,  prior  to  the  passage  of  the  War  Labor  Dis- 
putes Act.  The  disputes  arose  over  the  terms  of  a  collective-bargain- 
ing agreement  relating  to  union  security,  arbitration  of  employee 
grievances  and  seniority.  The  company  then  raised  for  the  first 
time  its  objection  to  the  jurisdiction  of  the  Board,  claiming  that 
since  it  was  not  engaged  in  producing  or  manufacturing  war  materials, 
the  Board  had  no  authority  to  act. 

On  June  16,  1942,  by  a  unanimous  vote  of  its  labor,  industry  and 
public  members  the  Board  afforded  the  company  a  full  opportunity 
to  elaborate  its  objections  to  the  Board's  jurisdiction  and  to  present 
evidence  on  the  merits  of  the  disputed  issues  before  a  tripartite  panel 
appointed  by  the  Board.  The  Board  appointed  as  members  of  the 
hearing  panel  Mr.  Lloyd  K.  Garrison,  then  dean  of  the  University  of 
Wisconsin  Law  School,  and  now  a  public  mrmber  of  the  National  War 
Labor  Board;  Mr.  William  Hanscom,  a  labor  representative;  and  Mr. 
Joseph  L.  Miller,  an  employer  representative. 

Now,  I  would  like  to  interpolate  there,  gentlemen,  these  remarks: 
That  is  as  good  a  panel  as  you  could  get.  Lloyd  Garrison,  you  all 
know,  has  had  great  experience  in  this  field.  He  was  a  man  of  sound 
judgment.  The  others  were  carefully  picked,  because  we  had  had 
experience  with  Montgomery  Ward  the  year  before — a  rather  amazing 
experience.  In  the  Gypsum  Co.  there  had  been  a  strike  and  the 
Mediation  Board  had  taken  hold  of  it  and  tried  to  settle  it.  We 
invited  Mr.  Avery  to  come  down  here,  and  he  refused.  I  remember 
Carl  Adams,  of  the  Air  Reduction  Co.,  who  was  a  personal  friend,  and 
Carl  was  a  member  of  the  Board  at  that  time — I  asked  him  to  try  to 
persuade  Mr.  Avery  to  come  down.  No;  he  would  not  come  to 
Washington,  would  not  have  anything  to  do  with  it.  Well,  I  looked 
around  and  thought  the  thing  over,  and  I  got  Owen  Young,  who  was 
a  personal  friend  of  mine  and  a  personal  friend  of  Mr.  Avery,  and 
certainly  one  of  the  world's  great  mediators — had  been  to  Germany 
and  tried  to  settle  the  war  claims  and  all  that — everybody  knows  him. 
I  went  to  Owen  Young  and  persuaded  him  to  take  the  job,  as  an  agent 
of  the  Board,  to  try  to  straighten  this  thing  out  with  Mr.  Avery.  I 
had  some  trouble  to  get  him  to  do  it,  but  I  made  a  personal  appeal 
to  him,  and  he  finally  agreed. 

He  went  out  to  Chicago  and,  as  he  told  me  the  story,  he  spent  all 
the  afternoon  and  evening  with  Mr.  Avery  and  attempted  to  get  him 
to  agree  to  certain  things  which  he,  Mr.  Young,  had  recommended, 
one  of  them  being  that  there  should  be  arbitration  of  any  dispute 
arising  under  the  contract  itself,  or  any  grievance  arising  under  the 
contract  itself,  not  outside  of  the  contract  but  under  the  contract  it- 
self. Mr.  Young  told  me  about  it  afterward,  and  he  said  he  had  a 
very  pleasant  tim'e  with  Mr.  Avery,  tried  to  make  him  see  the  light, 
and  that  after  a  long  session,  on  parting,  Mr.  Avery  said  to  him, 
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**Mr.  Young,  you  have  made  the  best  presentation  of  an  mdefensible 
position  I  ever  heard/'  Mr.  Young  felt  disappointed,  he  thought  he 
had  been  doing  quite  a  job  but  he  had  not  gotten  anywhere.  The 
result  was  that  everything  we  suggested  in  that  case  was  rejected  by 
Mr.  Avery  and  we  were  never  able  to  bring  it  to  a  conclusion.  The 
thing  that  finally  wound  it  up  was  that  in  November  of  1941  the 
C.  I.  O.  people  withdrew  from  the  mediation  board  because  of  an 
internal  row,  and  the  mine  workers  withdrew  all  their  cases  before 
the  Board,  including  this  case,  which  we  had  not  been  able  to  settle 
all  that  time. 

Now,  having  that  background,  I  knew  that  in  this  dispute  we  would 
want  the  best  material  we  could  get,  and  we  selected  Lloyd  Garrison 
as  the  chairman. 

Well,  then  took  place  hearings  before  the  panel  during  which  the 
parties  were  given  full  opportunity  to  present  evidence,  oral  and  docu- 
mentary. At  the  close  of  the  hearing  the  panel  unanimously  rec- 
ommended to  the  Board  that  the  case  fell  clearly  within  the  Board's 
jurisdiction,  and  on  June  29,  1942,  the  Board  again  by  unanimous 
vote  of  its  labor,  industry,  and  public  members,  overruled  the  com- 
pany's objection  to  its  jurisdiction  and  determined  upon  a  procedure 
by  which  to  dispose  of  the  issues  remaining  in  dispute. 

I  want  to  interpolate  again  in  this  Montgomery  Ward  dispute 
from  the  beginning,  in  all  the  votes  of  the  War  Labor  Board — and 
believe  me  the  industry  representatives  on  the  War  Labor  Board 
were  not  born  yesterday,  they  are  pretty  tough  babies — in  all  the 
votes  on  the  17  occasions  on  which  the  Board  has  had  to  vote  there 
has  never  been  but  one  single  vote  of  dissent  from  any  of  our  findings, 
and  that  was  one  interim  order,  really,  in  which  we  had  a  new  mem- 
ber on  the  Board  who  did  not  really  understand  the  picture  and 
voted  against  the  rest  of  them ;  with  that  one  exception  the  vote  has 
always  been  unanimous,  including  all  the  industry  mernbers. 

Well,  Montgomery  W ard  is  one  of  the  two  largest  mail-order  houses 
in  the  United  States.  It  does  41  percent  of  the  national  mail-order 
business.  It  operates,  in  strategically  located  centers  in  47  States 
of  the  Union,  a  total  of  more  than  600  retail  stores.  It  is  not,  if  I 
maj'^  interpolate  here,  a  corner  grocery  store.  It  employs  approxi- 
mately 78,000  people.  In  1943,  its  gross  sales  amounted  to 
$634,000,000.  Its  customers  number  in  the  miUions.  It  owns  four 
factories  which  manufacture  all  of  its  requirements  of  paint,  varnish, 
and  fencing,  and  part  of  its  requirements  of  farm  machinery  and 
supplies.  It  takes  a  substantial  part  of  the  output  of  man}^  inde- 
pendent factories  throughout  the  country.  The  items  of  merchandise 
it  handles  include  automobile  supplies,  farm  machinery,  electrical 
supplies,  hardware,  home  furnishings,  and  so  forth. 

We  know  that  the  company's  stores  have  been  concentrated  in 
predominantly  farming  States  and  that  they  are  located  in  small 
cities  and  towns  which  are  farmers'  shopping  points.  Since  the 
company  sells  primarily  to  farmers  its  importance  to  the  national 
distributive  is  revealed  by  the  fact  that  the  farmers  of  the  country 
rely  upon  the  two  great  mail-order  houses,  Montgomery  Ward  and 
Sears,  Roebuck,  for  35  percent  of  all  their  dry  goods  needs,  more  than 
20  percent  of  their  motorized  equipment,  26  percent  of  their  auto- 
motive accessories,  25  percent  of  their  paint  requirelnents,  19  percent 
of  their  fencing  and  some  20  percent  of  their  clothing  needs.     I  should 
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not  think,  gentlemen,  there  would  be  any  doubt  that  a  company 
which  fills  these  needs  of  the  American  farm  population  is  a  major 
factor  in  the  national  wartime  economy.  Nor  do  I  think  there  can 
be  any  doubt  that  curtailment  of  the  company's  services,  whatever 
the  cause,  would  be  felt  in  many  important  localities  in  the  country. 

In  the  light  of  these  facts,  it  was  the  unanimous  opinion  of  our 
labor,  industry,  and  public  members  that  this  company  is  engaged  in 
activities  directly  related  to  the  successful  prosecution  of  the  war. 
It  was  our  unanimous  opinion — and  I  would  like  to  have  this  under- 
stood— first,  we  found  that  the  company  itself  was  engaged  in  activities 
directly  related  to  the  successful  prosecution  of  the  war,  and,  second, 
it  was  our  further  unanimous  opinion  that  failure  or  refusal  of  the 
Government  in  time  of  war  to  furnish  a  means  of  peacefully  resolving 
disputes  directly  involving  the  employees  of  this  company  and 
threatening  to  involve  thousands  of  employees  of  other  companies 
would,  without  the  slightest  doubt,  lead  to  substantial  interference 
with  the  war  effort. 

Now,  I  wanted  to  refer  to  the  fact  that  Montgomery  Ward  has  had 
occasion  to  make  application  to  W^.  P.  B.  and  other  agencies  of  the 
Government  for  special  privileges  under  our  somewhat  controlled 
economy.  They  had  to  have  some  trucks,  for  instance,  from  Mr. 
Eastman's  outfit,  and  in  their  applications  for  those  trucks  thay  repre- 
sent to  the  Government  that  they  are  engaged  in  essential  activities, 
and  the  Government  agrees  with  that  and  gives  them  these  privilcjges. 
For  instance,  they  say,  and  I  have  here  one  of  their  applications 
signed  by  their  traffic  manager  to  the  Office  of  Defense  Transporta- 
tion in  1944,  "This  company  is  engaged  in  a  business  considered  an 
essential  civilian  activity  and  as  supporting  the  war  efl"ort,  because 
it  makes  available  to  the  general  public  throughout  the  country  a 
great  variety  of  merchandise  essential  to  its  daily  life  and  directly 
related  to  the  national  health,  safety,  happiness  and  general  welfare." 
So,  it  was  our  opinion,  as  I  say,  that  the  company's  activities  were 
essential  to  the  general  welfare  or  necessary  to  the  general  welfare, 
and  we  were  further  of  the  opinion  that  an  interruption  of  their 
activities  or  failure  to  settle  this  dispute  would  result  in  the  dispute 
spreading  into  other  fields. 

Now,  I  should  like  to  present  to  the  committee  the  unanimous 
opinion  of  the  Board  on  this  jurisdictional  issue  in  the  first  Mont- 
gomery Ward  case,  and  if  I  may,  Mr.  Chairman,  I  will  put  it  in  the 
record  so  that  it  may  be  referred  to,  because  the  opinion  was  unani- 
mous and  carefully  considered.  I  would  like  to  read  into  the  record 
a  few  excerpts  from  the  report  of  the  panel  of  which  Mr.  Garrison  was 
the  chairman  and  which  was  incorporated  by  the  Board  in  its  opinion. 
I  am  quoting  from  the  panel's  opinion  which  was  adopted  by  the 
Board. 

Mr.  Elston.  May  I  ask  right  there,  Mr.  Davis,  whether  that  was 
before  the  War  Labor  Board  was  set  up? 

Mr.  Davis.  It  was  after  the  War  Labor  Board  was  set  up  by  the 
President.  It  was  the  War  Labor.Board  then  existing  under  authority 
of  the  President,  but  it  was  before  the  passage  of  the  War  Labor 
Disputes  Act. 

These  are  the  extracts  that  I  want  to  read  from  that  opinion  of  the 
the  panel,  the  GarrijBon  panel,  which  was  adopted  by  the  Board.     After 
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referring  to  the  previous  activities  and  their  effects  upon  the  economy 
of  the  country  the  opinion  went  on: 

But  the  most  important  question  is  not  what  eflFect  a  strike  in  Chicago  would 
have  on  the  company's  business  there  and  elsewhere,  but  what  effect  it  would 
have  on  industrial  relations  generally,  and  particularly  on  industrial  relations 
in  plants  directly  producing  or  distributing  war  materials.  If  5,590  workers  of 
Montgomery  Ward  may  properly  strike  in  Chicago  for  higher  w  ages  and  union 
security — the  chief  issues  in  this  dispute — it  seems  to  us  almost  certain  that 
other  vvorkers  in  other  establishments  would  feel  that  they  should  have  the 
same  right  and  that  once  a  strike  of  the  dimensions  which  are  here  threatened, 
against  an  employer  as  well  known  as  Montgomery  Ward,  and  in  an  area  as 
highly  industrialized  as  Chicago,  were  allov.ed  to  take  place  on  the  theory  that 
this  Board  lacked  authority  to  deal  with  the  dispute,  a  fire  would  be  started 
which  before  very  long  might  turn  into  a  conflagration. 

We  do  not  think  that  the  workers,  or  the  general  public  for  that  matter,  would 
grasp  clearly  the  distinction  which  the  company  seeks  to  make  between  concerns 
producing  or  distributing  war  materials  and  those  producing  or  distributing  non- 
war  materials.  We  do  not  think  that  it  would  be  possible  as  a  practical  matter  to 
have  one  part  of  industry  free  to  indulge  in  strikes  and  lock-outs  and  another  part 
bound  to  submit  their  disputes  to  this  Board  and  to  forego  strikes  and  lock-outs. 

As  a  matter  of  fact,  gentlemen.  I  may  interpolate,  there  is  no  such 
distinction.  You  take  food.  Food,  itself,  is  that  a  war  material,  or 
isn't  it?  We  have  got  a  total  war  here.  You  just  cannot  say  X  is  war 
material  and  Y  is  not.  As  I  said  before,  it  does  not  do  you  any  good. 
I  think  Mr.  Dooley  made  this  remark  years  ago,  '*  it  does  not  do  you 
any  good  to  have  food  in  Maine  and  the  people  you  want  to  feed  in 
Florida."  It  is  no  good  to  have  a  war  production  plant  if  you  can- 
not supply  it  with  transportation  and  all  the  ramified  social  services 
that  go  with  modern  industry. 

Reading  again  from  the  opinion: 

We  do  not  suggest  to  the  board — 

our  panel  said — 

that  every  dispute,  however  small  or  isolated,  concerns  the  national  policy  or  prop- 
erly comes  under  the  Board's  jurisdiction.  Necessarily  a  selection  must  be  made 
between  those  whose  scope  and  location  and  probable  effects  are  such  as  to  threaten 
the  public  interest  in  the  midst  of  war,  and  those  which  are  of  only  incidental  sig- 
nificance. Their  selection,  under  the  terms  of  the  executive  order,  is  normally 
made  in  the  first  instance  by  the  Secretary  of  Labor.  When  a  dispute  is  certified  to 
this  Board,  it  means  that  in  the  judgment  of  the  Secretary  of  Labor,  the  dispute 
one  which,  in  the  words  of  the  Executive  order,  "might  interrupt  work  which 
contributes  to  the  effective  prosecution  of  the  war." 

The  words  of  the  President's  order  ought  not  to  be  given  a  technical  construc- 
tion. The  cases  before  this  Board  are  not  law  suits.  They  are  living  situations 
charged  with  emotion  and  potentially  of  conflict,  and  they  have  to  be  considered 
in  all  their  ramifications  and  in  the  light  of  the  history  of  industrial  controversies 
and  the  needs  of  the  hour.  If  there  is  any  doubt  in  a  particular  case  that  doubt 
ought  to  be  resolved  in  favor  of  keeping  the  peace,  for  this  Nation  cannot  prose- 
cute a  war  for  its  survival  in  the  midst  of  internal  dissension  and  disruption. 

The  panel  has  unanimously  concluded  that  if  the  threatened  strike  of  the 
Montgomery  Ward  workers  in  Chicago  were  allowed  to  occur,  its  probable  effects, 
both  immediately  and  in  the  long  run,  on  work  contributing  to  the  effective  prose- 
cution of  the  war  would  be  sufficiently  serious  to  warrant  the  Board's  taking  juris- 
diction. And  we,  therefore,  recommend  the  entry  of  an  order  to  that  effect  by  the 
Board,  and  its  transmission  to  the  parties. 

Then,  the  Board  did  so  order. 

(The  full  text  of  the  opinion  is  as  follows:) 
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National  War  Labor  Board 

Case  No.  192 

June  29,  1942. 

In  the  Matter  of:  Montgomery  W^ard  &  Company,  Inc.  (Chicago,  Illinois)  and 
United  Mail  Order,  Warehouse  &  Retail  Employees  Union  of  the  United 
Retail,  Wholesale  &  Dept.  Store  Employees  of  America,  Local  #20,  C.  I.  O. 

The  Directive  Order  in  this  case  was  approved  unanimously  by  the  National 
War  Labor  Board,  the  following  meml3ers  voting:  Frank  P.  Graham,  Wayne  L. 
Morse,  George  Meany,  Thomas  Kennedy,  Roger  D.  Lapham,  and  Richard  R. 
Deupree.  Mr.  Wayne  L.  Morse,  Public  Member,  was  designated  to  write  the 
opinion  for  the  Board. 

Opinion  of  the  Board 

I.  FACTS 

A.  Procedural  Steps  Leading  to  This  Decision. 

The  record  of  this  case  shows  that  the  dispute  was  certified  to  the  National 
War  Labor  Board  by  the  Secretary  of  Labor  on  June  2,  1942.  When  the  com- 
pany was  informed  of  the  certification  it  challenged  the  Board's  jurisdiction  over 
the  dispute,  alleging  that  the  controversy  did  not  fall  within  the  premises  of  the 
President's  Executive  Order  of  January  12,  1942,  said  order  creating  the  National 
War  Labor  Board. 

On  June  16,  1942,  the  Board  in  Executive  Session  unanimously  resolved, 

That  in  Case  No.  192,  Montgomery  Ward  and  Company  and  United  Mail 
Order,  Warehouse  &  Retail  Employees  Union  of  the  United  Retail,  Whole- 
sale &  Department  Store  Employees  of  America,  Local  20,  CIO,  the  Com- 
pany be  advised  the  Board  has  taken  jurisdiction  of  the  case  and  any  ob- 
jections which  the  Company  has  may  be  stated  before  the  Panel  at  the  hear- 
in  on  June  22,  1942.  ♦ 

On  the  same  day,  the  Board  informed  the  company  by  telegram  that  it  would 
be  given  a  full  opportunity  before  the  panel  to  elaborate  its  position  on  the  juris- 
dictional question  as  well  as  on  the  merits  of  the  dispute,  and  that  if  the  question 
could  not  be  settled  by  agreement  at  the  panel  hearing  the  panel  would  submit  a 
report  to  the  Board  with  recommendations  upon  all  issues,  including  the  jurisdic- 
tional question. 

The  Mediation  Panel  appointed  by  the  Board  to  hear  the  disputants  was  com- 
posed of  Mr.  Lloyd  K.  Garrison,  Dean  of  the  University  of  Wisconsin  Law  School 
and  Public  Representative;  Mr.  William  Hanscom,  Employee  Representative, 
and  Mr.  Joseph  L.  Miller,  Employer  Representative. 

Hearings  v^crc  held  before  the  panel  on  June  22,  23,  and  24th.  The  transcript 
of  record  of  the  panel  hearings  makes  clear  that  the  company  and  the  union  fully 
presented  their  respective  positions  on  the  jurisdictional  question  and  that  the 
parties  understood  that  the  record  which  they  made  before  the  panel  would  serve 
as  the  basis  for  the  Board's  final  determination  of  the  issue  as  to  its  jurisdiction 
over  the  case.  On  Friday,  June  26,  1942,  the  panel  submitted  a  unanimous 
written  report  to  the  National  War  Labor  Board,  setting  forth  the  finding  that 
the  case  clearly  falls  within  the  jurisdiction  of  the  National  War  Labor  Board. 
The  panel  also  recommended  that  the  Board  should  appoint  an  investigator  to 
study  the  wage  question  involved  in  the  case  and  to  report  to  the  parties  before 
the  adjourned  hearing  on  July  13,  1942. 

The  Board  requested  the  members  of  the  panel  to  appear  at  an  Executive 
Session  of  the  Board  held  on  June  26,  1942,  at  which  meeting  a  thorough  dis- 
cussion of  the  record  made  by  the  parties  before  the  panel  took  place.  As  a 
result  of  a  careful  analysis  of  the  record  and  a  thorough  consideration  of  the  report 
of  the  panel,  the  Board  by  unanimous  vote  at  its  Executive  Session  on  June  26, 
1942,  reached  the  conclusions  as  set  forth  in  the  Directive  Order  of  this  case. 

B.  Background  of  Dispute. 

As  pointed  out  by  the  panel  in  its  report: 

The  Company  is  engaged  in  the  sale  and  distribution  of  merchandise 
through  mail-order  houses  and  retail  stores.  It  o\\ns  and  operates  nine 
mail-order  houses,  some  650  retail  stores,  and  over  200  mail-order  sales  units 
throughout  the  United  States.     The  Company's  net  sales  have  been  aggre- 
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gating  over  $500,000,000  a  year.  Sales  by  the  company's  Chicago  maii- 
ordcr  house  aggregated,  in  the  12  months  ending  June  1,  1942,  $85,707,308. 
In  the  same  period  the  sales  in  the  company's  Chicago  retail  store  aggre- 
gated $3,985,837. 

The  instant  controversy  involves  approximately  5,500  workers,  about  300  of 
whom  work  in  the  Schwinn  Warehouse.  On  August  26,  1940,  the  union  was 
certified  by  the  National  Labor  Relations  Board  as  exclusive  bargaining  agent 
for  these  employees.  On  February  28,  1942,  the  union  was  certified  by  the 
National  Labor  Relations  Board  as  the  exclusive  bargaining  agent  for  some  5,000 
work3rs  employed  in  the  Mail  Order  House  of  the  company,  which  is  located 
several  miles  a.say  from  the  Schwinn  Warehouse. 

The  Panel  Report  states: 

"Across  the  street  from  the  Mail  Order  House  is  the  Retail  Store,  where,  on 
the  date  last  mentioned,  the  Union  was  certified  as  the  exclusive  bargaining  agent 
for  some  200  employees.  The  union  also  represents,  by  certification  on  the  same 
date,  some  15  or  20  workers  in  the  South  Building,  immediately  adjoining  the 
Retail  Store.  By  letter  from  the  company  dated  April  27,  1942'  the  union  was 
recognized  as  the  exclusive  bargaining  agency  for  some  40  workers  in  the  photo- 
graphic department  of  the  South  Building.  By  a  similar  letter  dated  May  18, 
1942,  the  union  was  recognized  as  the  exclusive  bargaining  agency  for  some  75 
to  100  maintenance  employees  in  the  South  Building  and  in  the  Administration 
Building,  which  houses  the  Retail  Store. 

"No  agreements  have  been  entered  into  between  the  Union  and  the  Company 
with  respect  to  any  of  these  employees. 

"Negotiations  with  respect  to  the  Schwinn  Warehouse  began  in  September 
1940  and  continued  intermittently  and  unsuccessfully  for  upwards  of  a  year. 
Negotiations  were  resumed  in  March  of  this  year  looking  toward  an  agreement 
covering  the  employees  in  all  the  different  units — the  Schwinn  Warehouse,  the 
Mail  Order  House,  the  Retail  Store,  the  South  Building,  and  the  Administration 
Building. 

'  Toward  the  end  of  April,  a  strike  was  threatened,  and  efforts  at  conciliation 
having  proved  fruitless,  the  case  was  certified  to  this  Board  on  June  2,  1942." 

C.  Contentions  of  the  Parties  on  the  Issue  as  to  Jurisdiction  of  the  Board  over  this 
Dispute. 

The  Report  of  the  Panel  summarizes  the  contentions  of  the  parties  on  the  juris- 
diction issue  as  follows: 


(< ' 


The  Company  contends  that  the  Board  is  without  jurisdiction  to  adjust  the 
dispute,  because  the  Company  does  not  produce  any  war  materials,  has  no  gov- 
ernment contracts,  and  does  not  distribute  what  cannot  be  readily  obtained  by 
purchasers  elsewhere.  Therefore,  the  Company  argues,  the  dispute  is  not  one 
'which  might  interrupt  work  which  contributes  to  the  effective  prosecution  of  the 
war'  within  the  meaning  of  Section  3  of  the  President's  Executive  Order  setting 
up  the  Board. 

"The  Union  contends,  first,  that  the  company's  chief  mail-order  customers  are 
fanners;  that  the  Company  is  engaged  in  selling  farm  equipment,  macMnery,  and 
things  from  local  stores  in  the  farm  areas;  that  farm  mechanics  serving  others 
besides  themselves  rely  on  procuring  from  the  Company  by  mail  order  their  tools 
and  equipment;  that,  in  particular,  the  Company  has  supplies  of  wire  for  hav 
baling  and  binder  twine  which  are  unprocurable  in  ordinary  retail  stores;  and 
that  farmers  who  have  purchased  farm  machinery  from  the  Company  can  get 
replacement  parts  only  from  the  Company,  since  the  machinery  sold  by  the 
Companv's  competitors  differs  in  kind  from  that  sold  by  the  Companv. 

"The  Company  replies  that  only  about  2)^%  of  all  the  net  sales  of  the  Chicago 
Mail  Order  House  represent  farm  equipment,  and  that,  even  if  the  Chicago  House 
were  closed  by  a  strike,  the  farmers  could  get  adequate  supplies  from  other  mail- 
order houses  of  the  Company  or  from  the  Company's  competitors. 

"The  Union's  second  main  argument  is  that  a  strike  which  would  close  the 
Company's  Chicago  units  would  have  grave  repercussions  elsewhere,"  which 
would  be  most  certain  to  spread  an  interruption  of  work,  thereby  interfering  with 
an  effective  prosecution  of  the  war. 

II.    DECISION 

A.  Issue  as  to  Jurisdiction. 

It  is  the  decision  of  the  National  War  Labor  Board  that  this  dispute  clearly 
falls  -within  the  terms  of  the  President's  Executive  Order  of  January  12,  1942, 
which  order  flows  from  the  national  understanding  entered  into  with  the  Presi- 
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dent  by  American  labor  and  industrv — "That  for  the  duration  of  the  war  there 
shall  be  no  strikes  or  lock-outs  and  that  all  disputes  shall  be  settled  by  peaceful 
means  and  that  a  National  War  Labor  Board  be  established  for  the  peaceful 
adjustment  of  such  disputes." 

A  review  of  the  record  made  bv  the  parties  on  the  issue  of  iurisdiction  in  this 
case  satisfies  the  Board  that  the  dispute  is  one  which  in  accordance  with  the  lan- 
guage of  Section  3  of  the  Executive  Order,  creating  the  Board  "might  interrupt 
work  which  contributes  to  the  effective  prosecution  of  the  war." 

In  reaching  this  conclusion,  the  Board  approves  and  accepts  the  comments 
and  conchisions  which  the  panel  set  forth  in  its  unanimous  report  when  it  stated: 

"It  is  certain  that  if  the  Board  does  not  take  jurisdiction  the  threatened  strike 
will  occur,  for  every  other  avenue  of  settlement  has  been  exhausted,  and  the 
Company  flatly  refuses  to  submit  the  issues  to  arbitration.  The  union  asserts 
that  it  has  over  4,000  dues-paying  members  in  the  Chicago  units,  out  of  some  5,.'^00 
elieible  workers,  and  that  a  strike  would  effectively  close  down  the  Chicago  units. 
The  union  has  locals  in  the  company's  stores  or  warehouses  in  Brooklvn  and 
Denver  and  is  organizing  in  Albany  and  Baltimore.  In  the  Detroit  stores  alone 
some  3,000  employees  are  represented  through  an  election  which  the  union  won 
last  fall. 

"In  these  localities,  although  the  disputes  have  not  been  formerly  certified  to 
this  Board,  the  union  savs  that  there  exists  the  same  deadlock  in  nerrotiations  over 
the  same  issues  as  in  the  Chicago  dispute  (although  in  Detroit  the  parties  are 
operating  under  an  oral  agreement  which,  according  to  the  imion,  is  dependent 
upon  the  outcome  of  the  present  controversv).  Moreover,  the  union  has  about 
250  locals  in  37  states  in  plants  other  than  those  of  Montgomery  Ward,  and  the 
union  considers  it  likelv  that  many  of  these  emplovees  would  take  sides  aqainst 
the  company  in  localities  where  Montgomery  Ward  Stores  have  been  established. 

"Altogether  the  company  employs  some  65,000  to  70,000  workers  and  serves 
many  millions  of  customers.  What  the  total  effects  on  the  company's  business 
throughout  the  country  would  be  if  the  Chicago  House  and  the  other  units  were 
closed  down,  no  one  can  say.  But  the  history  of  industrial  conflicts  indicates 
that  strikes  against  an  emplover  in  a  central  locality  mav  end  by  involving  por- 
tions of  the  employer's  establishments  elsewhere,  and  it  seems  to  us  that  the 
probabilities  are  in  favor  of  the  spreading  of  strife  in  the  company's  units  bevond 
the  confines  of  Chicago,  though  how  far  and  to  what  extent,  no  one  can  prophesv. 

"But  the  most  important  question  is  not  what  effect  a  strike  in  Chicap:o  would 
have  on  the  companv's  business  there  and  elsewhere,  but  what  effect  it  would 
have  on  industrial  relations  generallv,  and  particularlv  on  industrial  relations  in 
plants  directlv  producing  or  distributing  war  materials.  If  5,500  workers  of 
Montsomerv  Ward  may  properly  strike  in  Chicago  for  higher  wasres  and  union 
security — the  chief  issues  in  this  dispute — it  seems  to  us  almost  certain  that  other 
workers  in  other  establishments  would  feel  that  they  should  have  the  same  right, 
and  that  once  a  strike  of  the  dimensions  which  are  here  threatened,  ap-ainst  an 
employer  as  well  known  as  Montgomery  Ward,  and  in  an  area  as  highlv  indus- 
trialized as  Chicasro,  were  allowed  to  take  place  on  the  theorv  that  this  Board 
lacked  authoritv  to  deal  with  the  dispute,  a  fire  would  be  started  which  before 
ver"^  lone  might  turn  into  a  conflagration. 

"We  do  not  think  that  the  workers,  or  the  general  public  for  that  matter, 
would  grasp  clearly  the  distinction  which  the  companv  seeks  to  make  betweon 
concerns  producing  or  distributing  war  materials  and  those  producing  or  distrib- 
uting nonwar  materials.  We  do  not  think  that  it  would  be  possible  as  a  practical 
matter,  to  have  one  part  of  industry  free  to  indulge  in  strikes  and  lock-outs  and 
another  part  bound  to  submit  their  disputes  to  this  Board  and  to  forego  strikes 
and  lock-outs. 

"We  do  not  suggest  to  the  Board  that  every  dispute,  however  small  or  isolated, 
concerns  the  national  policy  or  properlv  comes  under  the  Board's  jurisdiction. 
Necessarilv  a  selection  must  be  made  between  those  whose  scope  and  location 
and  probable  effects  are  such  as  to  threaten  the  public  interest  in  the  midst  of 
war,  and  tho<af»  which  are  of  onlv  incidental  significance.  Their  selection,  under 
the  terms  of  the  Executive  Order,  is  normallv  made  in  the  first  instance  bv  the 
Secretflrv  of  Labor.  When  a  dispute  is  certified  to  this  Board,  it  means  that  in 
the  iud"-ment  of  the  Secretarv  of  Ijabor,  the  dispute  is  one  which,  in  the  words 
of  the  Executive  Order,  'might  interrupt  work  which  contributes  to  the  effective 
prospcution  of  the  war.' 

"The  words  of  the  Prepident's  order  ought  not  to  be  given  a  technical  conptruc- 
tion.  The  cases  before  this  Board  are  not  lawsuits.  They  are  living  situations 
charged  with  emotion  and  potentiality  of  conflict^  and  they  have  to  be  considered 
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in  all  their  ramifications  and  in  the  light  of  the  history  of  industrial  controversies 
and  the  needs  of  the  hour.  If  there  i?  any  doubt  in  a  particular  case,  that  doubt 
ought  to  be  resolved  in  favor  of  keeping  the  peace,  for  this  nation  cannot  prosecute 
a  war  for  its  survival  in  the  midst  of  internal  dissention  and  disruption. 

"The  Panel  has  unanimously  concluded  that  if  the  threatened  strike  of  the 
Montgomerv  Ward  workers  in  Chicago  were  allowed  to  occur,  its  probable  effects, 
both  immediatelv  and  in  the  long  run,  on  work  contributing  to  the  effective  pros- 
ecution of  the  war  would  be  sufficiently  serious  to  warrant  the  Board's  taking 
jurisdiction.  And  we,  therefore,  recommend  the  entry  of  an  order  to  that  effect 
by  the  Board,  and  it?  transmission  to  the  parties." 

As  is  so  clearly  indicated  by  the  Panel's  Report,  there  can  be  no  doubt  about 
the  fact  that  the  Montgomery  Ward  and  Company  is  one  of  the  great  and  very 
important  business  organizations  of  America.  Its  sphere  of  commercial  and  in- 
dustrial influence  is  nation-wide.  Any  industiial  dispute  which  threatens  con- 
tinuity of  its  operations  is  bound  to  affect  the  economy  of  the  country  in  many 
detrimental  ways  including  injury  to  the  convenience  and  interests  of  the  con- 
suming public.  ,  . 

It  is  a  very  serious  matter  in  time  of  peace  when  great  busmess  concerns  and 
powerful  unions  such  as  those  involved  in  this  ca?e  exercise  their  right  to  settle 
their  industrial  disputes  by  resorting  to  the  use  of  economic  force.  The  general 
public  usuallv  pavs  a  considerable  pf  ice  whenever  the  parties  resoit  to  strikes  and 
lock-outF.  Nevertheless,  it  is  probably  true  that  over  the  years  the  freedom  to 
strike  and  lock-out  has  produced  more  social  economic  gains  for  the  country  than 
losses.  In  anv  event  it  is  a  deep-rooted  "freedom  of  action"  in  our  American 
societv,  but  it' is  one  which  both  labor  and  industry  a?  well  as  the  great  majority 
of  citizens  geneiallv  recognize  must  be  curtailed  during  times  of  war.  Thus,  in 
time  of  war,  it  is  the  dutv  and  obligation  of  a  war  government  to  prevent  the 
exercise  of  rights  and  privileges  which  threaten  to  interfere  with  the  successful 

prosecution  of  the  war.  .i.         i 

Whenever  possible,  it  is  very  much  to  be  desired  that  the  disputants  themselves 
should  reach  a  mutual  agreement  as  to  the  manner  and  extent  to  which  their 
peacetime  rights  should  be  modified  during  a  war  period.  Thus,  as  history  will 
undoubtedly  record,  great  credit  is  due  American  industry  and  labor  for  the  agree- 
ment entered  into  with  the  President  that  all  labor  disputes  ?hall  be  settled  by 
peaceful  means  for  the  duration  of  the  war.  To  that  end  the  National  War  Labor 
Board  was  created  and  given  final  jur  sdiction  over  disputes  which  might  interrupt 
work  which  contributes  to  the  effective  prosecution  of  the  war. 

It  is  to  be  noted  that  the  national  understanding  with  the  President  agreed  to 
by  representatives  of  labor  and  industry  covers  all  labor  disputes.  It  is  also  to 
be  noted  that  the  question  of  determining  what  disputes  may  interrupt  work 
which  contributes  to  the  effective  prosecution  of  the  war  is  left  to  the  judgment 
and  discretion  of  the  War  Lf.bor  Board.  Such  a  procedure  is  highly  to  be  desired 
because  obviously  the  question  of  determining  the  extent  to  which  a  given  labor, 
dispute  might  interrupt  work  which  contributes  to  the  effective  prosecution  of 
the  war  is  a  question  of  fact.  Such  a  question  of  fact  can  be  determined  best  by 
that  agencv  of  the  government  which  is  entrusted  with  the  carrying  out  of  the 
agreement  that  labor  disputes  shall  be  settled  by  peaceful  means  for  the  duration 

of  the  war.  x-      i_  ^ 

The  War  Labor  Board  appreciates  the  fact  that  the  line  of  demarcation  between 
so-called  labor  disputes  which  do  not  affect  the  prosecution  of  the  war  and  those 
which  do,  is  not  a  clear  and  definite  one  existing  between  fixed  knowns.  Very 
good  arguments  can  be  made  in  support  of  the  proposition  that  any  labor  dispute 
no  matter  how  minor  in  nature  is  most  certain,  at  least  in  some  degree,  to  register 
a  detrimental  effect  upon  the  war  effort.  There  unquestionably  is  a  general 
acceptance  on  the  part  of  patriotic  Americans,  that  all  strikes  and  lock-outs  in 
aU  industries  to  all  degrees  should  be  considered  out  for  the  duration  of  the  war 
and  the  differences  between  the  disputants  should  be  settled  by  the  peaceful 
procedures  of  mediation,  conciliation,  and  arbitration.  «       ,  ,  j 

The  instant  case  is  not  the  first  one  in  which  the  War  Labor  Board  has  passed 
upon  the  question  of  its  jurisdiction  over  a  given  dispute.  In  fact,  it  has  ruled 
on  the  issue  so  many  times  to  date  that  the  pattern  of  its  rulings  on  jurisdiction 
has  become  very  clear.  It  is  the  position  of  the  Board  that  the  question  of  its 
jurisdiction  over  a  given  labor  dispute  should  rest  entirely  upon  the  facts  of  that 
case.  Hence  the  Board  has  not  failed  in  any  case  to  make  a  very  careful  study  of 
the  nature  of  the  business  concerned,  the  source  and  destination  of  the  goods  pro- 
duced or  sold,  the  use  made  of  the  products  insofar  as  the  war  effort  is  concerned, 
the  influence  of  the  dispute  upoq  the  economic  area  in  which  it  arises,  the  effect  of 
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the  dispute  upon  manpower  problems  of  the  nation  if  a  strike  should  occur,  and 
Ihl  fmportan?e  to  the^war  economy  of  the  country  ^^ -^-^^.imng  a  conn 
ooeration  of  the  business  uninterrupted  by  a  strike  or  a  lock-out.  Among  tne 
manv  factors  considered  bv  the  Board  in  determining  the  question  as  to  its  juris- 
diSn  in TgTven  case,  the  Board  invariably  views  the  controversy  from  the 
standSo  nt  of  its  effect  on  civilian  morale.  It  gives  weight  to  the  needs  of  w-ar 
worke^r^^^o  mav  be  served  by  the  industry  or  business,  as  well  as  to  the  para- 
mount consideration  of  the  war  needs  of  the  country  at  large. 

It  should  also  be  said  that  the  War  Labor  Board  has  taken  the  position  that 
any  labor  W^^^  may  properly  be  adjudged  a  ""?^J«^d;fP^t«;*^f^^^^^^ 
which  in  case  of  a  strike  or  lock-out  is  bound  to  directly  affect  not  only  a  large 
number  of  workers  involved  in  it,  but  also  will  affect  detnmentally  both  directly 
2nd^indi?ecriy,  the  daily  lives  of  a  large  number  of  people,  is  one  which  m  light 
of  war  conditions  falls  under  the  jurisdiction  of  the  Board.  .    „,u„f  a:^ 

The  decisions  of  the  Board  show  its  position  that  the  question  as  to  what  dis- 
Dutes  do  or  do  not  "interrupt  work  which  contributes  to  the  effective  prosecution 
of  the  war"  is  not  one  which  can  be  determined  by  the  application  of  some Jiard 
and  fLt  rule  The  cases  differ  one  from  another  in  many  respects,  and  hence, 
tl^tl^llem  incomes  one  of  balancing  interests  and  passing  judgment  upon  degrees 
of  pffppts  which  the  various  disputes  have  upon  the  war  eftort. 

In  ca?e  No  2  involving  a  dispute  between  the  Hotel  Employers  Association 
nf  4^n  Francisco  California,  and  the  Hotel  Unions,  the  question  of  jurisdiction  of 
?L  Bolrd  wi  r;faed  In  taking  jurisdiction  of  that  case  the  Board  stated  m  a 
release  to  the  Public: 

The  Board  assumes  jurisdiction  of  the  strike  on  condition  that  .^^e  pif  ^t 
lines  be  withdrawn  because  in  the  opinion  of  the  Board  the  significance  of 
twi  particular  case  justifies  the  use  of  the  Board's  good  offices  m  finally 

^'TlT^'lln^^''^erent  in  this  particular  dispute    tlie,  effects  of  the 
di/pute  u^n  civilian  morale  in  a  war  port  and  the  desirabihty  m  the  interests 
o  The  pubUc  of  settling  the  dispute  in  accordance  with  the  national  agreement 
that  there  shall  be  no  strikes  or  lock-outs,  are  the  controllmg  reasons  for  the 
Board's  taking  jurisdiction  of  the  case. 
In  Ca'^e  No   16  in  the  matter  of  the  Federated  Fishing  Boats  of  New  England 
and  New  York,  Inc^  and  the  Atlantic  Fishermen's  Union,  the  Board  took]  urisdic- 
t£n  oxZ  a  dispute  arising  out  of  the  failure  of  the  parties  to  agree  as  to  who  should 
pav  for  the  coTof  an  insurance  policy  for  the  fishermen  while  engaged  m  comm^- 
?Sl  fishing      In  taking  jurisdiction  of  the  case,  the  Board  recognized  the  im- 
portance of  continuing  the  fishing  operations  uninterrupted  by  a  strike  or  lock- 
out because  of  the  imi^rtance  of  fish  is  a  food  and  as  a  source  for  certain  vitamins 
and  dmgl     In  its  dedsion  on  the  case  at  the  time  its  jurisdiction  was  challenged, 
the  Board  stated  in  part: 

*  *  *  The  government  and  the  people  of  America  have  the  right  to 
expect  all  employers  and  all  labor  organizations  to  cooperate  fully  with  the 
natfonal  undLtanding  which  was  entered  into  by  labor  and  employer 
Representatives  at  the  recent  Presidential  conference  in  which  it  was  agreed 
Ihat  labofdlputes  for  the  duration  of  the  war  would  be  f^J^^^f  ^v  peace^^^^ 
means  under  the  jurisdiction,  if  necessary,  of  the  National  War  Labor  Board 
rather  than  bv  resort  to  economic  force     *     *     *.  .    j  4.         1, 

*  *  *  This  country  is  at  war,  and  the  events  in  that  war  to  date  make 
clear  that  we  cannot  condone  the  conduct  of  any  employer  or  labor  group  m 
America  that  places  its  selfish  welfare  above  the  interest  of  the  country. 

In  Case  No  48  involving  a  controversy  between  the  Toledo  Peoria  and  Western 
RaUroad  Company  Ind  certain  Railroad  Brotherhoods,  the  Company  challenged 
the  jurisdiction  of  the  War  Labor  Board  and  refused  to  abide  by  a  decision  of  the 
BoardTo  arbitrate  its  dispute  with  the  Brotherhoods.  .  As  a  result  o/^  «  ^onUnu^^^^ 
defiance,  it  became  necessarv  for  the  government  to  seize  and  operatg  the  railroad 

In  passing  upon  the  question  as  to  its  jurisdiction  in  the  case,  the  Board  decided 
that  although  the  railroad  was  only  a  small  one  of  a  little  more  than  200  miles 
in  length  nevertheless,  a  maximum  use  of  its  facilities  was  essential  to  the  suc- 
cessful proseU^^^  of  the  war,  and  .the  then  existing  labor  dispute  ^^^^^^^^ 
a  maximum  use  of  the  transportation  facihties  of  the  road.  The  Board  pointed 
ourtha^u^der'the  facts  and  circumstances  of  the  case,  such  a  private  quarrel 
between  the  Company  and  the  Union  could  not  be  allowed  to  continue  in  the 
mfdTof  a  tota?  wa?  b^etween  the  Axis  Powers  and  the  United  Nations  involving 
the  future  of  the  United  States  and  the  future  of  freedom  in  the  world. 
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The  Board  said:  "No  labor  union,  no  corporation,  no  special  or  private  interest 
whatsoever,  can  be  allowed  bv  the  government  of  the  people  to  break  down  a 
national  agreement  of  business  and  labor  sponsored  by  the  Government  for  the 
peaceful  settlement  of  labor  disputes." 

In  Case  No.  35  in  the  matter  of  the  Inland  Steel  Company  and  the  Steel  Workers 
Organizing  Committee,  the  Board  ruled  on  its  jurisdiction  in  the  followmg 
language: 

In  Case  No.  35,  Inland  Steel  Company  and  the  Steel  Workers  Organizing 
Committee,  CIO,  under  the  Executive  Order,  this  Board  has  jurisdiction  to 
consider  all  labor  disputes  which  might  interrupt  work  which  contributes  to 
the  effective  prosecution  of  the  war,  including  labor  disputes  as  to  union 
status  such  as  the  one  raised  in  this  particular  case. 

By  this  decision  in  the  Steel  case  the  Board  made  clear  that  it  would  take 
jurisdiction  over  so-called  union  security  or  union  status  issues  which  are  also 
involved  in  the  instant  case.  . 

In  Case  No.  91,  the  Board  took  jurisdiction  over  a  dispute  which  arose  in  New 
Orleans  between  the  New  Orleans  Laundrymen's  Club  and  certain  unions. 
Although  there  was  some  showing  in  the  case  that  the  laundries  served  members 
of  the  armed  forces  camped  in  that  area,  the  War  Labor  Board  rested  its  jurisdic- 
tion primarilv  upon  the  ramifving  effects  which  a  strike  of  a  large  number  of 
laundrv  emplovees  in  New  Orleans  would  have  upon  the  economic  life  of  that  area. 
It  recognized  the  civilian  population  would  be  greatly  inconvenienced  by  laun- 
dries shut  down  with  resulting  negative  effects  on  morale.  There  would  follow 
an  attempt  to  emplov  other  workers  in  order  to  break  the  strike  with  the  danger 
that  the  whole  affair  might  very  well  develop  into  a  very  serious  situation  inimical 

to  the  war  effort.  .      ^     .^     -r^     -^       j  t)    j 

In  Case  No.  7,  involving  a  dispute  between  the  Pacific  Fruit  and  Produce 
Company  and  the  Fruit  and  Vegetable  Packers  and  Warehousemen's  Union,  the 
Board  took  jurisdiction  because  in  its  opinion  the  controversy  not  only  endangered 
the  preservation  of  quantities  of  perishable  fruit  needed  by  the  consuming  pubhc, 
but  the  record  showed  that  the  dispute  had  spread  its  influence  to  many  com- 
munities in  the  country  with  the  result  that  boycotts  were  interfering  with  the 
movement  of  truckloads  and  cars  of  apples.  ,     t.       j» 

The  afore-mentioned  cases  are  only  a  few  which  illustrate  the  Board  s  position 
upon  this  problem  of  jurisdiction.  It  is  a  problem  which  cannot  be  resolved  by 
resorting  to  strained  legalistic  or  tortured  interpretations  of  the  language  of  the 
President's  Executive  Order  of  January  12,  1942.  There  is  no  room  tor  doubt 
in  the  minds  of  reasonable  men  as  to  what  the  leaders  of  American  industry  and 
labor  intended  when  thev  entered  into  the  understanding  with  the  President 
that  labor  disputes  should  be  settled  by  peaceful  means  for  the  duration  of  the 
war.  The  problem  of  resolving  the  question  of  jurisdiction  over  any  case  which 
comes  before  the  Board  necessitates  by  its  very  nature  a  common-sense  approach 
on  the  part  of  the  War  Labor  Board  to  the  end  of  satisfying  itself  by  clear  evi- 
dence as  to  whether  or  not  the  given  dispute  falls  within  the  spirit  artd  meaning 
of  the  language  of  the  Executive  Order  of  January  12,  1942.  .  ^  •   . 

These  are  days  when  the  government  must  act  in  the  interests  of  maintaining 
to  the  maximum  extent  possible  a  smooth-working  war  economy  uninterrupted 
by  "industrial  civil  wars"  within  our  domestic  economy.  We  cannot  win  this 
war,  at  least  without  an  unnecessary  loss  of  men,  if  as  a  nation  we  Permit  em- 
plovers  and  labor  organizations  to  disrupt  our  war  effort  by  strikes  and  lock-outs. 
This  particular  dispute  involves  so  many  employees,  and  would  affect  the  life  of 
a  verv  important  industrial  center  to  such  a  degree,  that  there  is  no  doubt  what- 
ever in  the  minds  of  the  members  of  the  Board  that  the  dispute  falls  within  the 

jurisdiction  of  the  Board.  ,      i»,     ^^  wt^^a 

The  failacv  of  the  position  on  jurisdiction  taken  by  the  Montgomery  Ward 
Companv  before  the  Panel  of  the  Board  seems  clear  if  one  folio  v>s  it  to  its  logical 
conclusion.  What  the  position  of  the  Company  amounts  to  in  fact  is  that  it 
beli  ves  it  should  be  allowed  in  these  times  to  fight  out  >\ith  the  labor  organiza- 
tions in  itp  plants  its  differences  with  those  organizations  over  such  issues  as  wages, 
conditions  of  emolovment,  union  security,  and  arbitration  machinery.  It  says  in 
effect  that  because  it  has  been  the  long-established  policy  of  the  Conipany  in  peace- 
times not  to  agree  to  any  form  of  arbitration  of  its  diff  jrences  VMth  labor  unions, 
but  to  retain  to  itself  the  v^hole  determination  of  all  such  questions  withm  itso>\'n 
discretion,  therefore,  it  intends  to  insist  upon  the  same  privileges  and  rights  during 
w'fl.T*tirrip 

The  Board  wishes  to  call  the  attention  of  the  Company  to  the  fact  that  it  is 
one  thing  for  a  long-suffering  and  patient  public  to  stand  by  during  peacetimes 
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while  American  employers  and  labor  unions  settle  their  differences  by  contests  of 
economic  force  in  the  form  of  lockouts  and  strikes,  but  it  is  quite  another  thing  to 
expect  the  American  public  or  its  government,  faced  v^  ith  the  vital  task  of  winning 
this  vsar,  to  stand  by  while  the  Montgomery  Ward  Company,  or  any  other  import- 
ant business  concern,  carries  on  a  fight  w  ith  labor  under  the  guise  that  it  has  the 
right  to  do  so  because  the  fight  doesn't  affect  the  prosecution  of  the  war. 

It  requires  little  argument  to  satisfy  the  great  body  of  American  citizens  that 
any  labor  dispute  which  is  likely  to  result  in  several  thousand  employees  going 
out  on  strike  in  such  a  vital  industrial  center  as  Chicago  is  a  dispute  \s  hich  is 
bound  to  affect  the  prosecution  of  the  war  in  a  multitude  of  ways  as  was  so  clearly 
pointed  out  by  the  report  of  the  Panel  in  this  case.  Likev\ise  it  would  not  be 
difficult  for  the  American  people  to  fix  the  responsibility  for  such  a  strike  in  case  it 
should  occur  if  the  Montgomery  Ward  Company  should  force  such  a  strike  by  re- 
fusing the  accede  to  the  jurisdiction  of  the  War  Labor  Board.  It  is  also  unneces- 
sarv  to  argue  the  point  that  in  such  an  event  the  American  people  would  expect 
their  Government  to  take  whatever  steps  might  be  necessary  to  carry  out  the 
national  understanding  that  labor  disputes  of  the  nature  of  the  one  in  this  case 
should  be  settled  by  peaceful  procedures.  It  should  be  recognized  by  all  concerned 
that  the  jurisdiction  of  the  National  War  Labor  Board  stems  from  the  War  Powers 
of  the  President. 

The  National  War  Labor  Board  is  very  conscious  of  the  great  trust  imposed 
upon  it  and  of  its  obligation  to  do  all  in  its  povNer  to  secure  the  w illing  cooperation 
of  the  parties  involved  in  the  disputes  that  come  before  it.  It  urges  the  parties 
to  remember  that,  in  this  v\  ar,  the  interests  of  all  groups  v  ithin  our  country,  labor, 
farmers,  employers,  professional  people,  Government  officials,  yes,  all  American 
citizens  without  exception,  are  mutual  interests  inseparable  and  inextricably  en- 
twined one  with  another. 

We  must  all  be  willing  to  do  a  good  many  things  that  many  of  us  undoubtedly 
said  before  this  country  entered  into  the  war  we  would  never  do  or  agree  to  do. 
The  Board  appreciates  the  fact  that  prior  to  the  war  many  American  employers 
held  views  similar  to  those  which  have  been  announced  by  the  Montgomery  Ward 
Company  in  regard  to  settling  labor  disputes  with  their  employees.  Likewise, 
the  Board  appreciates  the  fact  that  many  American  unions  prior  to  the  war  have 
strongly  opposed  some  of  the  procedures  which  the  Board,  acting  under  the  na- 
tional industry-labor  agreement  and  the  Executive  Order  of  January  12,  1942, 
has  followed  in  settling  wartime  labor  disputes.  The  Board  does  not  question 
the  right  of  American  employers  and  unions  during  times  of  peace  to  take  a  stand 
in  defense  of  some  principle  of  industrial  relations  which  they  consider  funda- 
mental and  to  fight  for  that  principle  even  thought  it  may  result  in  great  costs  to 
the  industry  or  to  the  union.  The  right  to  follow  such  a  course  of  economic  action 
constitutes  one  of  the  freedoms  of  our  democractic  form  of  government.  How- 
ever, such  freedom  of  action  has  now  been  voluntarily  surrendered  because  its 
exercise  during  a  time  of  war  would  threaten  the  existence  of  the  very  democratic 
society  with  the  freedoms  which  the  war  is  fought  to  protect. 

During  times  of  peace  any  employer  is  free  to  say  in  this  fight  with  the  Union, 
"I  prefer  to  close  out  my  business — yes,  loose  every  dollar  I  have  in  it — rather 
than  to  yield  to  what  I  think  is  an  unreasonable  demand  on  the  part  of  this  union." 
There  are  many  examples  of  industrial  struggles  in  this  country  during  recent  years 
in  which  American  employers  have  said  just  about  that  with  varying  results. 
In  some  instances  employers  who  have  taken  such  an  uncompromising  position 
have  won  their  fights  with  labor  at  least  for  a  time  but  with  varying  costs.     In 


labor,  especially  during  the  past  twenty  years,  has  won  the  respect  of  many  people. 
At  least  this  has  been  true  when  the  public  has  been  satisfied  that  the  employer 
tactics  have  been  fair  and  free  of  abuses.  Americans  by  and  large  enjoy  a  contro- 
versy. A  "good  industrial  fight"  put  on  by  a  hard-hitting  individualist,  be  he 
employer  or  union  leader,  has  been  tolerated  if  not  approved,  by  the  public  on  the 
ground  that  such  struggles  are  a  part  of  our  system  of  free  enterprise  and  rugged 
individualism. 

However,  such  a  so-called  policy  of  "rugged  individualism"  cannot  be  exercised 
without  qualifications  during  wartimes.  It  certainly  is  not  morally  proper  for  an 
employer  to  take  the  position  during  wartimes  that  he  will  fight  it  out  to  the  finish 
with  labor  even  if  he  has  to  close  down  his  business.  In  a  very  real  sense  every 
American  business  of  any  magnitude  these  days  is  vested  with  a  public  interest 
and  employers,  as  well  as  unions,  must  expect  and  accept  such  curtailments  of 
their  freedom  of  action  as  may  be  necessary  in  the  interests  of  the  war  program. 


-; 
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Thus,  in  this  case  the  United  States  Government  cannot  permit  the  Mont- 
gomery Ward  Company  to  follow  a  course  of  complete  independence  of  action 
in  settling  this  dispute.  It  cannot  permit  the  Mongtomery  Ward  Company  to 
decide  for  itself  as  to  whether  or  not  this  dispute  or  its  business  affects  the  prose- 
cution of  the  war. 

Let  it  be  understood  that  the  War  Labor  Board  does  not  charge  or  mean  to 
imply  in  this  decision  that  the  Montgomery  Ward  Company  has  failed  m  any 
way  to  date  to  cooperate  with  the  Board  in  settling  this  dispute  in  accordance 
with  the  terms  of  the  Executive  Order  of  January  12,  1942.  It  certainly  had  the 
right  to  raise  the  issue  of  jurisdiction  for  final  determination  by  the  Board.  Now 
that  the  Board  has  decided  that  issue  by  determining  that  it  has  jurisdiction  of 
the  dispute,  it  assumes  and  takes  for  granted  that  the  Montgomery  Ward  Com- 
pany will  cooperate  with  the  United  States  Government  through  the  National 
War  I^bor  Board  to  the  end  of  settling  this  dispute  by  peaceful  procedures  at  a 
very  early  date. 

B.  Issue  as  to  Wages. 

It  is  the  decision  of  the  War  Labor  Board  that  the  procedure  recommended  by 
the  Panel  in  its  unanimous  report  for  a  further  consideration  of  the  wage  issue 
should  be  approved.     The  Panel  states: 

At  the  hearing  on  June  24th  the  parties  agreed  that,  if  the  Board  ruled 
that  it  had  jurisdiction,  an  adjourned  hearing  would  be  held  before  the  Panel 
in  Chicago  on  Julv  13th  and  that  in  the  meantime  an  investigator  should  be 
appointed  by  the  Board  to  study  the  whole  wage  question  and  to  report  his 
findings  to  the  parties  before  the  July  13th  hearing  for  consideration  thereat. 
It  was  further  agreed  that  at  such  hearing  each  party  would  be  free  to  offer 
additional  evidence  or  argument  with  respect  to  the  wage  issue  or  any  of  the 
other  issues  in  the  case. 

This  agreement  was  made  bv  the  Companv  with  the  understanding  that 
the  position  it  had  taken  regarding  the  Board's  jurisdiction  was  not  thereby 
waived.  Both  the  Companv  and  the  Union  ofl'ered  to  cooperate  with  the 
investigator  if  one  were  appointed,  and  to  assist  him  in  obtaining  the  necessary 
information.  .  j.    . 

The  Panel  recommends  that,  if  the  question  of  the  Board's  jurisdiction  is 
decided  in  the  affirmative,  an  investigator  should  be  appointed  to  study  and 
report  on  the  wage  issue  as  described  above. 

In  light  of  the  foregoing  recommendation  of  the  Panel  that  a  wage  study  should 
be  prepared  bv  an  investigator  of  the  Board  to  be  submitted  to  the  parties  for 
consideration  bv  them  at  a  further  hearing  of  the  Panel  to  be  held  on  July  13,  1942, 
the  National  War  Labor  Board  has  of  this  date  appointed  such  an  investigator 
under  instructions  to  proceed  forthwith  to  conduct  such  a  wage  study. 

Decision  by:  ,„  ,     ,* 

Wayne  L.  Morse. 


National  War  Labor  Board 
Case  No.  111-5353-HO 


January  13,  1944 


In  the  Matter  of:  Montgomery  Ward  and  Company  and  United  Mail  Order, 
Warehouse,  and  Retail  Employees,  Local  20,  C.  I.  O. 

Directive  Order 

By  virtue  of  and  pursuant  to  the  powers  vested  in  it  by  Executive  Order  No. 
9017  of  January  12, 1942,  the  Executive  Orders,  Directives  and  Regulations  issued 
under  the  Act  of  October  2,  1942,  and  the  War  Labor  Disputes  Act  of  June  25, 
1943,  the  National  War  Labor  Board  hereby  decides  the  dispute  between  the 

parties  and  orders:  ,  ,  ^.        ~    ^. 

1.  The  terms  and  conditions  of  the  contract  between  the  parties  effective 
December  8,  1942,  shall  continue  to  govern  the  relations  between  the  parties  for 
a  period  of  30  days  from  the  date  hereof.  ^  j    * 

2.  If,  within  such  30-dav  period  the  parties  by  mutual  agreement  provide  for 
the  determination  bv  the  National  Labor  Relations  Board  of  the  question  of 
emplovee  representation  or,  failing  agreement,  if  the  union,  within  the  said  30-day 
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period  petitions  the  National  Labor  Relations  Board  for  a  determintaion  of  the 
question,  the  terms  and  conditions  of  the  said  contract  shall  be  further  extended 
and  shall  continue  to  govern  the  relations  between  the  parties  until  the  determina- 
tion of  the  collective  bargaining  representative  of  the  employees  involved,  or  until 
the  further  order  of  this  Board;  provided,  however,  that  if  the  union,  having  within 
the  said  period  filed  such  a  petition,  thereafter  fails  to  prosecute  the  same  diligently 
the  company  may  petition  the  Board  to  terminate  or  modify  this  order. 

Representing  the  Public:  ^ 

William  H.  Davis. 
George  W.  Taylor. 

Representing  Labor: 

Robert  J.  Watt. 
Carl  J.  Shipley. 

Representing  Industry; 

George  H.  Meade. 

Dissenting:  James  Tanham. 


National  War  Labor  Board 


Case  No.  111-5353-HO 


January  13,  1944. 


In  the  Matter  of:  Montgomery  Ward  and  Company  and  United  Mail  Order, 
Warehouse,  and  Retail  Employees,  Local  20,  C.  I.  O. 

opinion 

In  February  1942,  the  National  Labor  Relations  Board  certified  the  United 
Mail  Order,  Warehouse,  and  Retail  Employees,  Local  20,  C.  I.  O.,  as  the  exclusive 
bargaining  representative  of  the  employees  of  Montgomery  Ward  and  Company 
within  the  units  designated  as  the  Mail  Order  House  Unit  and  the  Retail  Store 
Unit.  The  union  was  also  recognized  by  the  company,  or  certified  by  the  National 
Labor  Relations  Board,  as  the  representative  of  the  company's  employees  within 
five  other  designated  units.  Negotiations  subsequently  begun  for  a  contract 
broke  down  and  the  ensuing  labor  dispute  was  certified  to  the  National  Labor 
Board,  pursuant  to  the  provisions  of  Executive  Order  No.  9017,  on  June  2,  1942. 
The  Board  issued  a  directive  order  determining  the  dispute  and  a  contract  between 
the  parties,  which  included  the  provisions  of  the  Board's  order,  became  finally 
effective  on  December  8,  1942,  expiring  on  December  8,  1943.  Upon  the  union's 
request  that  the  parties  undertake  to  negotiate  a  renewal  agreement  the  company 
asserted  that  the  union  no  longer  represented  a  majority  of  the  employees  within 
the  Mail  Order  House  and  Retail  Store  Units  and  it  consequently  refused  to 
bargain  with  the  union. 

The  resulting  labor  dispute  was  certified  to  this  Board  on  December  6,  1943, 
pursuant  to  the  provisions  of  the  War  Labor  Disputes  Act.  The  only  issue  pres- 
ently in  dispute  is  one  of  representation.  On  December  10,  1943,  the  Board 
requested  the  company  and  the  union  to  show  cause  at  a  public  hearing  "why 
they  should  not  consent  to  an  election  or  card  check  to  be  held  under  the  auspices 
of  the  National  Labor  Relations  Board  to  determine  the  issue  as  to  the  union's 
majority  status  in  the  two  units  and  pending  the  results  of  such  election  or  check 
whv  the  terms  and  conditions  of  the  existing  contract  should  not  be  extended. 

The  position  of  the  company,  at  the  public  hearing  held  on  December  16,  was 
that  the  union  represents  only  a  small  proportion  of  the  employees  within  each 
unit  and  that  the  question  of  representation  and  the  company's  statutory  obliga- 
tion to  bargain  with  the  union  is  for  the  exclusive  determination  of  the  National 
Labor  Relations  Board.  Pending  such  determination,  it  was  asserted,  the  expired 
contnct  should  not  be  extended  since  any  order  of  this  Board  to  that  effect, 
requiring  the  company  to  continue  to  treat  the  union  as  the  majority  representa- 
tive of  the  employees  within  the  units,  would  be  contrary  to  the  National  Labor 
Relations  Act. 

There  is  no  present  necessity  to  invoke  the  procedures  of  the  National  Labor 
Relations  Act,  alleged  the  union  at  the  public  hearing,  since  it  could  be  demon- 
strated that  the  union  still  represents  more  than  a  majority  of  the  employees  within 
each  of  the  units  in  question.  But  if  the  Board  should  require  that  the  issue  of 
representation  be  resolved  by  an  election  or  card  check  under  the  auspices  of  the 
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National  Labor  Relations  Board,  the  terms  and  conditions  of  the  existing  agree- 
ment should  be  extended  pending  final  action  by  the  National  Labor  Relations 
Board. 

The  contested  question  of  representation  is  obviously  not  one  for  this  Board  to 
decide.  We  are  required  by  the  War  Labor  Disputes  Act  to  leave  such  questions 
for  the  determination  of  the  National  Labor  Relations  Board.  But  courts  have 
held  that  a  National  Labor  Relations  Board  certification  of  exclusive  bargaining 
representative  is  presumed  to  have  continuing  effect  until  changed  by  that  Board. 
[See  Oughton  et  al.  v.  N.  L.  R.  B.,  118  F.  (2d)  486  (C.  C.  A.  3rd,  1941),  cert,  den., 
315  U.  S.  797  (1942);  International  Association  of  Machinists  v.  N.  L.  R.  B,  311 
U.  S.  72  (1940) ;  Brotherhood  of  Railway  &  Shipping  Clerks  et  al.  v.  Virginian 
Railway  Co.,  125  F.  (2d)  853,  C.  C.  A.  4th,  1942),  N.  L.  R.  B.  v.  Highland  Park 
Manufacturing  Co.,  110  F.  (2d)  632  (C.  C.  A.  4th,  1940)].  In  the  Oughton  case 
this  principle  was  described  as  "the  rule  of  presumed  continuity  of  representative 
status." 

If,  however,  the  Board  should  apply  that  rule  without  exception  or  condition 
and  regardless  of  the  date  of  certification  or  of  any  change  in  size,  composition  or 
character  of  the  work  force,  we  would,  in  effect,  unlike  the  court  decisions  cited 
above,  deprive  employers  of  their  only  means  of  seeking  a  redetermination  by  the 
National  Labor  Relations  Board  of  the  representation  question,  namely,  by 
refusing  to  bargain  with  a  union  which  an  employer  claimed  had  lost  its  majority 
status.  In  the  ensuing  proceeding  under  Section  8  (5)  of  the  National  Labor 
Relations  Act  the  representation  question  may,  as  we  understand  the  practice  of 
the  National  Labor  Relations  Board  be  determined. 

There  are  consequently  those  cases  where,  since  the  date  of  certification  by  the 
National  Labor  Relations  Board,  such  a  major  change  in  circumstance  has  oc- 
curred as  to  cast  doubt  upon  the  continued  significance  of  the  National  Labor 
Relations  Board  certification.  A  bare  assertion  that  a  union,  previously  certified 
by  the  National  Labor  Relations  Board,  has  lost  its  majority  status  will  not, 
however,  persuade  the  War  Labor  Board  to  deny  to  the  union  the  benefits  that 
attach  to  the  certification.  Substantial  evidence  must  demonstrate  in  each  case 
that  events  occuring  since  the  National  Labor  Relations  Board  certification  have 
been  of  so  compelling  a  character  that  opportunity  to  seek  a  redetermination  of 
the  question  should  not  be  foreclosed. 

In  the  instant  case  the  union  certification  is  2  years  old;  there  has  been  a 
great  turn-over  in  the  labor  force  since  that  time,  more  than  a  thousand  of  those 
who  were  in  the  company's  employ  at  the  time  of  the  election  now  being  in  the 
armed  forces.  It  is  alleged  that  of  the  group  of  employees  who  selected  the  union 
as  their  representative  in  the  mail  order  house  in  February  1942,  only  28%  now 
remain  in  the  bargaining  unit  and  this  group  constitutes  less  than  15%  of  the 
employees  within  the  unit.  In  the  Retail  Store  only  26%  of  the  eligible  employees 
who  chose  the  union  in  February  1942  remain  within  the  unit  and  this  group  con- 
stitutes, we  are  told,  only  16%  of  those  now  employed  in  the  unit.  Moreover, 
it  has  been  stated  by  the  company  that  "less  than  18%  of  the  employees  in  the 
Mail  Order  House  and  less  than  20%  in  the  Retail  Store"  now  have  outstanding 
authorizations  to  the  company  to  check  off  union  dues. 

The  union,  on  the  other  hand,  has  pointed  out  that  in  November  1942  it  de- 
livered to  the  company  a  check-off  list  of  about  3,700  members,  and  that  as  union 
members  left  the  company's  employ  new  employees  joined  the  union  with  the 
result  that  during  1943  it  has  handed  the  company  more  than  10,000  check-off 
cards.  Emphasis  is  also  placed  by  the  union  on  the  fact  that  during  the  15-day 
tscape  period  provided  for  in  the  maintenance  of  membership  clause  ordered  by 
the  Board  which  took  effect  in  December  1942  only  14  of  the  3,700  employees 
who  had  signed  check-off  cards  resigned  from  the  union.  For  the  month  of 
November  the  union  received  from  the  company  a  check-off  check  for  $2,225.00 
and  for  December  a  check  for  $2,048.00.  There  are,  in  addition,  says  the  union, 
300  to  500  members  who  pay  their  dues  directly. 

The  Board  is  not  equipped,  nor  is  it  its  function,  as  we  have  said,  to  determine 
whether  the  union  has  lost  or  retained  its  majority  status.  But  it  seems  to  us 
that  under  the  circumstances  of  this  case  the  Board  should  furnish  the  parties  an 
opportunity  to  have  the  matter  resolved  by  the  National  Labor  Relations 
Board.  This  should  be  done  either  by  consent  of  the  parties  or,  failing  agree- 
ment, by  the  union  filing  a  petition  for  an  election  with  the  National  Labor  Rela- 
tions Board  within  30  days  following  the  date  of  this  Order. 

While  both  parties  appear  willing  to  submit  to  an  election  or  card  check,  we 
are  not  altogether  clear  from  the  discussion  at  the  public  hearing  whether  agree- 
ment can  also  be  reached  on  the  matter  of  appropriate  bargaining  units.  If  dis- 
agreement on  this  score  should  arise,  it  would  need  to  be  resolved  by  the  National 
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Labor  Relations  Board  on  the  union's  petition.     This  question,  too,  the  statute 
requires,  must  be  left  for  decision  by  that  Board. 

Pending  determination  of  the  National  Labor  Relations  Board,  however,  the 
terms  and  conditions  of  the  contract  just  expired  should  continue  to  govern  the 
relations  between  the  parties.  There  are  two  compelling  reasons  for  this  action. 
We  believe  it  necessary,  in  the  first  place,  in  order  to  avoid  the  unrest  and  conflict 
that  would  be  bound  to  arise  if,  in  an  enterprise  as  large,  important,  and  as  cen- 
trally located  as  Montgomerv  Ward's  Chicago  store,  the  employees  were  sud- 
denly to  find  themselves  without  a  contract.  Similar  considerations  have,  m 
prior  cases,  induced  the  Board  to  take  the  same  action.  (Bituminous  Coal  Op- 
erators and  United  Mine  Workers,  Case  No.  111-1284;  New  York-New  Jersey 
Metropolitan  Milk  Distributors,  Case  No.  197:  Westinghbuse  Air  Brake  Com- 
pany, Case  No.  111-1244-D;  General  Motors  Corporation,  Cases  Nos.  125  and 
128;  Trucking  Industry  in  12  Midwestern  States,  Cases  Nos.  4648  and  4448.) 

Secondly,  we  think  that,  so  far  as  possible,  the  status  quo  as  of  the  date  ot  con- 
tract termination  should  be  preserved  since  the  issue  in  question  relates  to  the 
extent  of  union  membership  on  that  date.  In  the  nature  of  things  it  was  not 
possible  to  have  the  issue  then  and  there  decided.  But  surely,  neither  party 
should  seek  or  obtain  anv  advantage  from  the  lapse  of  time  attendant  upon  the 
orderly  processes  of  this  Board  or  the  National  Labor  Relations  Board.  The  nec- 
essary effects  of  a  continued  lapse  of  the  contract  would  so  disadvantage  the  union 
in  the  period  from  now  until  the  holding  of  the  election  that  failure  to  extend  its 
provisions  would,  for  all  practical  purposes,  amount  to  prejudging  the  issue  of 
representation.  By  extending  the  contract  provisions  the  relative  positions  of 
the  company,  the  union,  and  the  employees,  as  they  were  when  the  contract  ter- 
minated, are  preserved  until  the  representfi^ion  issue  has  been  determined  bv  tb** 
proper  governmental  agency. 

The  com.pany  has  asserted  that  such  an  order  of  the  Board  would  be  contrary 
to  the  National  I^abor  Relations  Act  since  the  company  would  be  required  to 
treat  a  minority  union  as  the  exclusive  representative  of  the  employees  within 
the  units.  This  contention,  of  course,  assumes  the  very  fact  in  issue.  While  the 
evidence  submitted  may  be  sufficient  to  justify  this  Board  in  holding  that  the 
question  ought  to  be  referred  to  the  National  Labor  Relations  Board  for  deter- 
mination, it  is  by  no  means  sufficient  to  warrant  the  assumption  that  the  1942 
certification  has  lost  all  significance.  In  the  present  state  of  the  record,  we  arp 
satisfied  that  it  is  "fair  and  reasonable"  to  continue  in  effect,  until  the  National 
Labor  Relations  Board  has  acted,  the  terms  and  conditions  of  the  agreement. 

The  companv's  fear  that  it  would  be  guilty  of  an  unfair  labor  practice  if  it  con- 
tinues, in  the  face  of  fts  doubt,  to  treat  the  union  as  a  majority  representative  is, 
in  the  light  of  the  court  decisions  cited  above,  unfounded.  It  should  be  particu- 
larly noted  in  this  connection  that  during  the  entire  contract  period  the  union 
called  upon  the  company  to  discharge  only  one  employee  under  the  maintenance 
of  membership  provision— a  request  which,  it  was  stated  at  the  hearing  before  us, 
had  been  refused  bv  the  company. 

It  is  unnecessarv  to  comment  at  length  on  the  company's  objection  to  the 

Board's  jurisdiction.     In  view  of  the  statement  made  during  the  public  hearing 

by  the  companv's  representative,  that  the  factual  situation  has  not  changed  since 

the  Board's  decision  in  case  No.  192,  we  need  only  refer  to  the  opinion  and  the 

panel  report  in  that  case. 

William  H.  Davis,  Chairman. 

Mr.  Davis.  On  the  merits  of  the  issues  the  same  panel  issued  a 
unanimous  report  in  two  parts. 

Let  me  interpolate  there,  gentlemen.  Wlien  you  get  a  unanimous 
report  from  our  labor,  industry  and  public  membei-s  on  a  personal 
quarrel  in  a  plant  like  this  you  can  be  pretty  sure  that  the  action  of  the 
Board  is  sound  because  these  industry  fellows  were  not  born  yesterday, 
and  they  are  not  gentle,  little  lambs.  They  are  quite  capable  of  pro- 
tecting the  rights  and  interests  of  industry.  In  this  Monfrjomery  Ward 
case,  from  the  beginning,  with  that  single  exception  of  one  newcomer 
to  the  Board,  the  industry  members  have  voted  with  the  public  and  the 
labor  representatives  unanimously. 

Mr.  Curtis.  Mr.  Davis,  you  understand,  of  course,  this  committee 
is  not  attempting  to  inquire  into  the  justness  or  accuracy  of  the  War 
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Labor  Board  procedure,  but  only  as  to  the  remedy  that  was  applied 
following  the  procedure. 

Mr.  Davis.  Yes;  I  understood  that  from  what  the  chairman  said. 
The  reason,  if  I  should  seem  to  be  taking  too  much  time,  Mr.  Curtis,  is 
I  do  think  these  things  cannot  be  judged  in  a  vacuum.  I  do  want  the 
committee  to  know  what  the  background  of  these  things  is. 

On  the  merits  of  the  issues  the  same  panel  issued  a  unanimous  report 
in  two  parts.  The  first  dated  August  31,  1942,  dealing  with  wages  was 
unanimously  adopted  by  the  Board  on  September  5,  1942,  and  was 
accepted  by  both  parties.  The  second  part,  dated  October  18,  1942, 
dealt  with  the  questions  of  union  security,  arbitration  of  employee 
grievances  and  seniority.  This  part  of  the  panel's  report  was  also  unan- 
imously adopted  by  the  labor,  industry  and  public  members  of  the 
Board  and  on  November  5,  1942  the  Board  issued  a  directive  order 
providing  for  a  maintenancie  of  membership  clause  with  a  15-day  es- 
cape period,  the  arbitration  of  employee  grievances  concerning  the 
application  and  interpretation  of  the  contract  and  a  limited  seniority 
clause.  By  letter  dated  November  13, 1942,  the  company  rejected  this 
order  but  stated  that  it  would  comply  if  so  directed  by  the  President  of 
tbe  United  States. 

May  I  add  to  what  I  said  to  you,  Mr.  Curtis,  this:  As  far  as  I  am 
concerned,  my  point  of  view  about  this  dispute  is  there  is  no  occasion 
whatever  in  the  activities  of  the  War  Labor  Board  to  jeopardize  our 
constitutional  rights  in  the  slightest  particular.  Nobody  is  more 
devoted  than  I  am  to  those  rights.  I  say  that  we  are  now  a  child  of 
the  Congress,  since  the  act  was  passed.  We  are  prepared  to  tell  the 
Congress  what  our  troubles  are  and  to  carry  out  the  dii'ectives  of 
Congress,  whatever  they  may  be.  I  only  say  this,  that  if  the  Congress 
has  made,  as  we  think  it  has,  an  adequate  provision  for  these  thmgs, 
we  can  handle  the  ball.     If  it  has  not,  then  it  should. 

Well,  we  entered  an  order,  and  on  November  13  the  company 
rejected  the  order  but  said  it  would  comply  with  the  President's 
directive  if  the  President  directed  it  to  do  so. 

The  President  wrote  a  letter  on  November  18  stating  that  he  con- 
sidered 

such  a  course  of  action  essential  to  the  interests  of  our  war  effort 

The  company  then  sought  to  insert  in  its  contract  with  the  imion 
the  following  statement: 

The  following  provisions  are  not  voluntarily  agreed  to  by  the  company.  In 
the  company's  opinion  they  are  illegal  and  unsound.  These  provisions  are  copied 
verbatim  from  the  War  Labor  Board's  order  of  November  5,  1942,  and  are  in- 
corjjorated  here  on  the  company's  part  under  duress  and  only  because  cf  the 
President  of  the  United  States  as  Commander  in  Chief  in  time  of  war  has 
expressly  ordered  that  they  be  included. 

On  December  8,  1942,  another  hearing  was  held  in  which  the  Board 
recognized  the  right  of  the  company  to  state  the  conditions  under 
which  it  was  executing  the  agreement  but  unanimously  rejected  the 
clause  suggested  by  the  company  and  proposed  instead  that  the 
agreement  should  be  preceded  by  the  following  statement: 

The  following  clauses  are  verbatim  copies  of  clauses  contahied  in  the  directive 
order  of  the  National  War  Labor  Board  dated  November  5,  1942,  and  are  included 
after  protest  in  compliance  with  the  order  of  the  President  of  the  United  States, 
fis  Commander  in  Chief  in  time  of  war,  dated  November  18,  1942. 
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The  company,  on  December  10,  1942,  again  refused  to  comply  and 
stated  that  it  would  do  so  only  if  directed  by  the  President.  On 
December  12,  the  President  again  directed  the  company  to  comply, 
whereupon  on  December  15,  the  company  stated  that  it  would  ''obey" 
the  President's  "order."  The  agreement  was  finally  signed  on  Decem- 
ber 18,  to  be  effective  for  1  year  from  December  8,  1942. 

I  have  in  the  statement  which  I  prepared,  and  I  hardly  see  the 
need  to  read  it  all  here,  if  I  may,  Mr.  Chairman,  be  permitted  to  put 
it  into  the  record,  but  in  the  statement  I  have  reviewed  rather  care- 
fully what  happened  before  the  Board  as  between  the  company  and 
our  industry  members,  Harry  L.  Derby,  president  of  the  American 
Cyanamide  and  Chemical  Co.,  and  Roger  D.  Lapham,  then  chairman 
of  the  Board  of  American-Hawaiian  Steamship  Co.  and  is  now  resid- 
ing in  San  Francisco. 

The  Chaikman.  It  may  be  put  in  the  record. 

(The  text  of  the  statement  referred  to  is  as  follows:) 

Let  me  [Mr.  Davis]  at  this  point  call  your  attention  to  the  vie^^ s  of  two  of  the 
then  industry  members  of  the  Board  regarding  the  company's  attitude.  Their 
comments  \\ere  occasioned  by  the  advertisements  published  by  the  company  on 
November  13,  1942,  announcing  its  intention  to  defy  the  Board's  order  and  on 
December  10  seeking  to  explain  why  it  had  failed  to  comply  with  the  President's 
request  as  it  had  previously  stated  it  would.  .^     «  r.,,       •    , /-• 

Mr.  Harry  L.  Derby,  president  of  the  American  Cyanamide  &  Chemical  Co., 
president  of  the  Manufacturing  Chemists  Association  of  the  United  States,  and  a 
former  director  of  the  National  Association  of  Manufacturers  was  then  one  of  the 
industry  members  of  the  Board.  On  December  8, 1942,  at  the  hearing  before  the 
Board  Mr.  Derby  stated: 

"I  have  a  statement,  Mr.  Chairman.  I  sat  in  this  case  and  heard  the  evidence 
and  I  read  the  report  very  carefully,  the  report  of  the  Panel.  I  also  saw  intro- 
duced here — which  was  not  denied  by  the  company — a  letter  which  was  submitted 
by  the  union  and  which  was  purported,  and  not  refuted,  to  be  a  letter  written 
by  the  management  of  the  company  to  various  of  its  foremen,  and  representatives 
in  which  it  pointed  out  that  steps  had  been  taken  to  hinder  or  destroy  this  union. 

"The  reason  that  I  voted  for  the  imposition  of  a  maintenance  of  membership 
clause  in  this  case  was  that  I  believed  that  simple  justice  required  that  I  so  do, 
and  if  I  had  it  to  do  over  again,  I  would  do  the  same  thing. 

"Now,  I  want  to  say  this,  that  when  this  Board,  constituted  as  it  is  on  a  tri- 
partite basis,  can't  decide  these  things  in  the  light  of  justice  the  way  that  we 
see  it,  without  being  subjected  to  untruthful  attacks,  then  I  say  to  you  that  tPis 
form  of  government  is  seriously  jeopardized.  I  want  to  say  this,  that  in  my 
humble  opinion  Montgomery  Ward  has  done  the  greatest  dL  service  to  industry 
and  the  private  enterprise  system  of  any  concern  in  the  United  States,  and  I  feel 
that  just  as  strongly  as  I  can. 

"The  ads  that  you  put  in  the  papers  and  broadcast  Nation-wide  were  state- 
ments of  untruth  or  half-truth  and  the  statement  that  you  make  this  morning, 
that  you  want  to  complv  w ith  the  order  of  the  President  of  the  United  States 
because  Ward  is  so  terrifically  interested  in  doing  that  in  time  of  war,  doesn't 
square  w  ith  the  attitude  that  is  expressed  here  today,  and  so  far  as  I  am  concerned, 
I  don't  care  whether  Montgomery  Ward  thinks  I  represent  the  viewpoint  of 

industry  or  not.  .  .     xu-    r>       ^       j  ^u     • 

"When,  as,  and  if  any  future  companies  come  to  this  Board  and  the  issue  is 
as  clearly  drawn  as  it  is  in  this  case,  I  shall  do  what  I  believe  simple  justice  re- 
quires, to  see  to  It  that  the  union  is  given  the  protection  that  I  think  it  is  entitled 

to  in  a  case  like  this.     '  ^  „.     ,  ,  . ,.  •    v.       j      j  xu 

"Now,  if  it  is  the  intent  of  Montgomery  Ward  to  embarrass  this  Board  and  the 
President  of  the  United  States,  that  is  all  right.  We  can  deal  with  that,  and 
I  have  no  doubt  the  President  can  deal  with  it.  If  that  is  the  purpose  of  all  this, 
taking  up  the  time  of  this  Board  when  we  have  such  terrifically  heavy  burdens 
on  our  shoulders  to  carry  in  this  time  of  war,  if  that  is  good  citizenship,  then 
perhaps  I  don't  know  good  citizenship." 

Mr.  Roger  D.  Lapham,  then  chairman  of  the  board  of  America-Hawaiian 
Steamship  Co.,  vice  president  of  the  San  Francisco  Employers'  Council,  and, 
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like  Mr   Derby   a  former  director  of  the  United  States  Chamber  of  Commerce 
had  made  the  following  statement  at  the  hearing  of  December  8- 

Ward's  has  freedom  of  speech,  and  the  industry  members  of  this  Board  also 

bSnch  of  ha'S  truth?"  ^^^^  '"^^"^  ^  "^  ^^  *^  ^^^  ^^^  *^"^^  ^""^  ""^^  *  ^^"'"^ 

Mr.  Lapham  subsequently  clarified  this  change  in  a  letter  addressed  to  Mr 
Avery  on  December  24,  1942.     Mr.  Lapham's  letter  stated,  in  parf 

1  recall  spendmg  a  pleasant  hour  with  you  and  Mr.  Cyrus  Ching  in  Wash- 
ington some  18  months  ago.  It  is,  therefore,  with  much  regret  that  I,  as  an 
mdustry  member  of  the  National  War  Labor  Board,  find  myself  in  sharp  disagree- 
ment with  you,  as  the  president  of  Montgomery  Ward  &  to      *     *     * 

"I  took  no  part  in  the  discussion  or  in  the  decision  leading  to  War  Labor  Board's 
directive  order  of  November  5,  inasmuch  as  I  was  not  in  Washington  during  the 
month  of  November.     Having,  however,  studied  the  record  in  vour  case,  I  am 

T*k'V'  *\^u^  ^J^^^^  i'^^'l'  ^  ""'^"^^  ^*v®  Jo^'^^d  the  other  industry  members 
of  the  War  Labor  Board  m  the  unanimous  decision  that  was  made 

I  have  read  your  letter  addressed  to  the  War  Labor  Board  on  November  13 
as  well  as  the  statement  read  to  the  War  Labor  Board  on  December  8  Both 
letter  and  statement  have  received  wide  publicity  in  the  form  of  newspaper 
advertiseinents  and  copies  of  both  have,  I  understand,  been  mailed  to  every 
stockholder  of  Wards.  "^ 

''With  respect  to  the  letter  and  statement  I  make  these  comments* 
■!u?u^  ^^"^  ^^^\^\  and  statement  were  most  misleadhig  to  anyone  not  familiar 
with  the  actions  of  the  War  Labor  Board  which  prompted  them.     It  is  regrettable 
when  informing  your  stockholders,  that  you  r.eglected  to  give  them  a  copy  of  the 
War  i^bor  Board  s  directive  order  of  November  5  to  which  vou  had  registered 
objection.  *  ^ 

*u  " «?"  f  ^u  ^^*J?^  *^,  inform  your  stockholders  of  the  substitute  clause  oflFered  bv 
the  W  ar  Labor  Board  on  December  8  in  place  of  the  clause  you  insisted  upon  (l 
shf.U  refer  to  this  in  detail  subsequently). 

"You  thus  gave  a  very  one-sided  picture  both  to  your  stockholders  and  to  the 
general  public  as  well. 

iiTiS  following  statement  in  your  November  13  letter  I  classify  as  misleading- 
Ihe  Board  further  ordered  a  form  of  compulsory  arbitration  for  Wards 
Wards  IS  not  opposed  to  voluntary  arbitration.  However,  Ward's  management 
should  iiot,  as  demanded  by  the  Board,  abandon  responsibilities  which  have  been 
vested  111  It  by  the  o%\7iers  of  the  corporation,  and  so  surrender  to  outside  arbitra- 
tors the  final  decision  on  all  matters  which  the  union  may  wish  to  treat  as  griev- 
ances. 

"Reverting  to  paragraph  12  of  this  letter,  I  invite  your  attention  to  the  final 
clause  of  section  2  of  the  War  Labor  Board's  directive  order  of  November  5  which 
reads  as  follows:  ' 

r  '^^r'^y^-nces,  within  the  meaning  of  the  grievance  procedure,  shall  consist 
only  of  disputes  about  working  conditions,  about  the  interpretation  and  appli- 
cation of  particular  clauses  of  this  agreement,  and  about  alleged  violations  of 
the  agreement,  including  the  treatment  of  employees.  Changes  in  general  busi- 
ness practice,  the  opening  or  closing  of  new  units,  the  choice  of  personnel  (subiect 
however,  to  the  seniority  provision),  the  choice  of  merchandise  to  be  sold  o- 
other  business  questions  of  a  like  nature  not  having  to  do  directly  and  primarily 
w;ith  the  day-to-day  life  of  the  employees  and  their  relations  with  their  super- 
visors, shall  not  be  the  subject  of  grievances  and  shall  not  be  arbitrable  If  any 
question  arises  as  to  whether  a  particualr  dispute  is  or  is  not  a  grievance  within 
the  meaning  of  these  provisions,  the  question  may  be  taken  up  through  the  griev- 
ance procedure  and  determined  if  necessary  by  arbitration.' 

"It  is  unfortunate  that  you  failed  to  inform  vour  stockholders  as  well  as  the 
general  public  that  the  November  5  directive  order  of  War  Labor  Board  dis- 
tinctly classified  subjects  that  were  arbitrable  and  those  that  were  not 
*u'  tt'^  November  13  you  said  you  would  accept  the  orders  of  the  President  of 
the  United  btates  as  Commander  in  Chief  in  time  of  war;  on  November  18  the 
Fresident  directed  you  to  do  so;  on  November  21  you  said  you  would  promptly 
comply;  on  December  8  you  refused  compliance  unless  a  clause  of  your  own 
wording  was  inserted  in  the  agreement.  This  I  hold  to  be  a  breach  of' faith-  for 
by  your  first  letter  you  have  committed  yourself  to  a  certain  course  of  action  and 
failure  to  live  up  to  that  commitment,  in  spirit  if  not  in  actual  fact,  was  I  repeat 
b^.d  faith.  That  was  my  opinion  on  December  8,  and  I  have  had  no  reason  to 
change  it  since  then. 
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Mr  Davis.  The  contract  was  signed,  after  the  President  had  re- 
quested the  company  to  sign  it,  and  it  expired  a  year  later,  on  Decem- 
ber 8  1943  A  month  before  its  expiration  the  company  notihed  the 
union  that  it  would  not  recognize  the  union  or  negotiate  a  renewal  of 
the  agreement  because  it  did  not  think  that  the  union  any  longer 
represented  a  majority  of  its  employees  in  the  warehouse  and  retail 
store  The  ensuing  labor  dispute  was  certified  to  the  Board  on  Decern- 
ber  6*  1943,  under  section  7  of  the  War  Labor  Disputes  Act  of  June  25, 
1943,  which  provides  that — 

Whenever  the  United  States  Conciliation  Service  certifies  that  a  labor  dispute 
exists  which  may  lead  to  substantial  interference  with  the  war  effort— 

The  Board's  jurisdiction  shall  attach.    The  Conciliation  Service  so 

certified  in  this  case.  ,       .   ,    .  •  i.  ij 

On  December  16,  a  pubhc  hearmg,  as  the  statute  requires,  was  held 
before  the  Board.  The  question  before  us  was  how  to  bridge  the  gap 
between  the  termination  of  the  contract  and  a  resolution  of  the  repre- 
sentation question.  ,  ..  .  .-.^ 
I  may  interpolate  there,  we  had  had  the  same  question  up  m  the 
coal  cases,  where  the  President  himself  directed  the  continuation  for 
the  interim  period  of  the  terms  and  conditions  of  the  existing  contract, 
with  the  provision  that  when  the  new  contract  was  worked  out  it 
would  be  retroactive,  and  that  is  a  poUcy  that  had  many  precedents 
before  the  President  acted  in  the  coal  case,  and  we  have  fol  owed  it 
ever  since.     In  fact,  an  agency  such  as  ours  could  hardly  follow  any 

^  So^our  question  was:  What  sensible  and  fair  order  could  we  make 
that  would  provide  for  a  speedy  determination  of  that  question  but 
would  not  prejudice  either  of  the  parties  or  the  stability  of  labor 
relations  at  the  estabhshment?  Courts  of  eqmty  call  it  Preserving 
the  status  quo.  On  January  13,  1944  the  Board  directed  that  the 
terms  and  conditions  of  the  contract  should  be  extended  without  change 
for  a  period  of  30  days,  provided  that  the  union  should,  wi thm  that 
time,  commerce  a  proceeding  before  the  National  Labor  Relations 
Board  in  order  to  resolve  any  doubt  concerning  its  representative 

^  ^In  doing  that,  gentlemen,  we  went  one  step  further  than  we  have 
ever  done  in  any  other  case  in  favor  of  the  company.  I  am  not  sure 
that  we  did  not  go  a  step  further  than  the  law  allows.  But  what  we 
said  to  the  union  there— mind  you,  it  was  a  certifiexl  union,  with  no 
rival  union— we  said  to  them,  ''We  must  get  this  thing  settled  now. 
We  cannot  wait  for  legal  proceedings  for  2  or  3  years.  The  company 
has  raised  some  reasonable  doubt  about  whether  you  remain  a  repre- 
sentative of  the  majority.''  That  is  what  we  said  to  the  umoni. 
If  anything  we  did  was  without  authority  of  law,  it  was  that.  \\  e 
said  to  the  union,  'Tou  must  apply  for  an  election  right  away.  You 
must  test  this  thing  again,  because  we  are  trying  to  satisfy  the  com- 
pany and  remove  this  obstacle  which  might  have  been  drawn  out  for 
three  or  four  vears  in  the  courts."  ^    t      -  x.  4. 

The  Board's  order  was  calculated,  you  wdl  observe,  to  furnish  to 
the  employees  an  opportunity  to  say  whether  or  not  they  desired 
any  longer  to  be  represented  by  the  union  and  to  msure  against  the 
industrial  chaos  that  invariably  follows  the  sudden  breaking  off  of 
contractual  relations.    If  there  was   any  cnticism  of  it  possible, 
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gentlemen,  it  was  that  we  went  too  far  in  favor  of  the  company, 
because  under  the  law  and  the  practice  of  the  courts  the  certification, 
once  made,  is  presumed  to  be  continued  until  it  is  changed  by  action 
of  the  parties.  In  the  opinion  accompanying  that  order  the  Board 
pointed  out: 

By  extending  the  contract  provisions  the  relative  positions  of  the  company 
the  union  and  the  employees  as  they  were  when  the  contract  terminated  are 
preserved  until  the  representation  issue  has  been  determined  by  the  proper 
governmental  agency. 

In^ other  words,  it  was  an  order  preserving  the  status  quo  until  the 
election  which  Montgomery  Ward  asked  for,  which,  under  the  law, 
they  could  not  immediately  get,  and  we  provided  them  an  oppor- 
tunity to  hold  the  election  to  test  the  question  that  they  raised. 

It  has  been  inquired  why  an  election  by  the  National  Labor  Rela- 
tions Board  was  not  held  sooner,  possibly  in  November  when  the 
company  refused  to  recognize  the  union.  Under  the  National  Labor 
Relations  Act  and  the  regulations  of  the  National  Labor  Relations 
Board,  the  company,  as  you  know,  had  no  right  to  secure  an  elec- 
tion, nor  was  the  union  under  any  statutory  duty  to  seek  another 
election.  Until  the  matter  came  to  the  War  Labor  Board  in  accord- 
ance with  the  provisions  of  the  War  Labor  Disputes  Act,  the  Board, 
of  course,  could  take  no  action.  When  the  case  did  come  before  the 
Board,  we  sought  to  have  the  representation  issue  resolved  as  speedily 
as  possible.  This  we  did  by  conditioning  the  extension  of  the  con- 
tract beyond  the  original  3d-day  period  on  the  union's  commencing 
a  proceeding  before  the  National  Labor  Relations  Board.  The  union 
commenced  such  a  proceeding  within  the  30-day  period  and  from 
that  point  on  the  National  Labor  Relations  Board  followed  its 
normal  procedure. 

Please  note  that  the  Board's  order  did  not  require  the  company 
to  sign  any  extension  agreement;  it  did  not  call  for  any  change  in  the 
relations  between  the  company  and  its  employees;  it  did  not,  in  fact, 
call  for  any  affirmative  action  on  the  part  of  the  company.  It  merely 
provided  that  the  terms  and  conditions  under  which  the  company 
and  its  employees  had  worked  for  the  preceding  12  months  should 
continue  to  govern  their  relations  imtil  the  National  Labor  Relations 
Board  had  had  a  chance  to  resolve  the  representation  issue.  This 
followed  sound  industrial  practice  in  seeking  to  bridge  over  what 
would  otherwise  be  a  period  of  disturbed  industrial  relations,  it  is  a 
common  practice  in  American  industry,  the  value  of  which  employers 
and  unions  have  discovered  from  actual  experience. 

But  Montgomery  Wai'd  notified  the  Board  that  it  would  not 
comply  with  this  order.  On  March  29,  1944,  the  Board  held  another 
public  hearing  and  found  that  the  union  had  complied  with  the  Board's 
order  but  that  the  company  had  canceled  the  contract,  discontinued 
the  voluntary  check-off,  although  the  employees  had  not  revoked 
their  individual  authorizations,  ignored  the  grievance  procedure  and 
arbitration  provisions,  and  succeeded  in  effectively  destroying  the 
status  quo,  which  the  Board  had  sought  to  preserve.  On  April  5 
the  Board  unanimously  directed  the  company  to  restore  the  status 
quo  in  compliance  with  the  order  of  January  13  and  to  maintain  it 
until  the  representation  issue  had  been  finally  determined.  The 
company  promptly  rejected  this  order,  too. 
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On  April  12,  1944,  the  employees  in  the  Chicago  plant  went  out  on 
strike.  Let  me  say  to  the  committee  that  that  is  the  first  strike  that 
has  occm-red  in  America  since  the  no-strike  plan  started  in  which  the 
War  Labor  Board  was  helpless  to  act.  We  just  could  not  order  these 
men  back  to  work  for  an  employer  who  was  defying  our  order,  and  I  say 
to  you,  and  I  say  it  deliberately,  if  you  are  going  to  preserve  thia 
system  of  minimizing  interruption  of  production  by  strikes  in  this  war 
period  to  win  the  war  you  have  got  to  preserve  the  whole  of  it.  I  say 
that  with  the  greatest  solemnity,  because  I  know  what  I  am  talking 
about.  You  just  cannot  have  some  obey  these  orders  and  other  people 
disobey  them. 

On  April  12,  1944,  the  employees  in  the  Chicago  plant  went  out  on 
strike,  as  I  say.  We  could  not  do  anything  about  it.  We  could  not 
order  them  back  to  work  for  an  employer  that  had  defied  the  Board  and 
had  refused  to  maintain  the  status  long  enough  to  give  them  a  chance 
to  vote.  Advice  from  the  Board's  representatives  in  Chicago  indicated 
giave  and  immediate  danger — and  I  say  this  with  the  greatest  solem-- 
nity — that  the  strike  would  spread  not  only  to  other  plants  and  facil- 
ities of  the  company  but  to  plants  and  facilities  of  other  companies  in 
and  out  of  the  Chicago  area.  The  epidemic  potentialities  of  the  strike 
were  manifest  before  it  ended  at  the  President's  request.  On  April  13, 
1944,  the  Board,  by  unanimous  vote,  referred  the  matter  to  the  Pres- 
ident. 

I  could  go  into  that  in  detail,  but  I  ask  you  gentlemen  to  believe  me 
when  I  say,  as  chairman  of  the  War  Labor  Board,  that  this  matter  of 
controlling  strikes  is  a  very  nicely  balanced  thing,  that  human  relations 
are  involved,  human  passions.  We  have  got  a  system  that  is  all  right, 
if  we  keep  at  it  day  after  day  and  day  after  day,  but  you  cannot  work  it 
unless  we  are  backed  up  and  permitted  to  work  it  in  every  case. 

Mr.  Dkwey.  I  beg  your  pardon  for  interrupting  you,  but  I  just 
would  like  to  draw  attention  again  to  the  fact  that^  we  are  trying  to 
get  down  to  the  basic  law,  and  I  shall  probably  move  to  strike  from 
the  record  certain  statements  which  were  admitted  and  which  were 
not  read,  and  therefore  I  did  not  know  what  they  were  when  they 
were  admitted  into  the  record.  I  consider  them  irrelevant  and 
having  no  bearing  on  the  issue  here.  Anything  that  has  to  do  w4th 
the  actual  development  of  the  seizure,  the  legality,  I  think  is  germane 
to  this  resolution,  and  we  are  all  interested  in  obtaining  the  back- 
ground as  to  what  was  going  on  in  the  minds  of  the  Board.  It  has 
been  very  active,  but  there  are  certain  things  that  are  now  entering 
into  the  record  and  that  were  put  into  the  record  that  I  do  not  think 
have  any  bearing  on  that,  that  are  irrelevant.  I  therefore  felt  at 
this  moment  I  would  Uke  to  draw  attention  to  that  for  later  consider- 
ation, and  also  to  some  of  the  statements  of  the  witness.  We  are 
profoundly  interested  in  all  the  legal  aspects. 

The  Chairman.  May  I  say,  Mr.  Davis,  the  statement  made  by 
the  gentleman  from  Illinois  is  a  matter  of  consideration  in  executive 
session  of  the  committee.  My  own  feeling  is  we  ought  to  have  all 
the  information  we  can  get  this  controversy  in  order  to  properly 
weigh  it.     Go  ahead. 

Mr.  Davis.  Thank  you,  sir. 

In  connection  with  the  adequacy  of  the  Board's  procedures  in 
this  case  and  the  fairness  of  its  actions  I  think  it  a  fact  worth  emphasiz- 
ing that  of  the  16  different  industry  members  of  the  Board  wha 
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participated  in  the  several  decisions  that  were  rendered,  only  one 
dissented,  on  one  occasion. 

Now,  it  is  important,  I  think,  to  emphasize  that  in  acting  on  this 
dispute  the  Board  followed  its  normal  practice  in  accordance  with  the 
duty  imposed  upon  it  by  Congress  since  the  passage  of  the  War  Labor 
Disputes  Act.  Here,  perhaps,  Mr.  Dewey,  I  am  getting  into  the 
field  that  you  are  more  interested  in,  and  that  is  the  Executive  orders 
under  the  statute,  and  the  relations  of  the  Board^s  activities  to  them, 
in  this  case.  No  exceptional  or  unusual  action  was  taken  either  in 
assuming  jurisdiction  over  the  dispute  or  in  the  method  by  wliich  the 
Board  handled  it. 

Let  me  give  you  now  a  very  brief  analysis  of  the  Board's  jurisdiction 
under  the  Executive  order  by  which  it  was  established  and  the  act  of 
Congress  which  confirmed  and  strengthened  its  powers  and  duties: 

1.  The  Board  was  created  by  Executive  Order  9017  pursuant  to  the 
conference  called  by  the  President  on  December  17,  1941,  of  outstand- 
ing representatives  of  labor  and  industry  (I  have  the  names  and 
affiliations  of  these  men  available  if  the  committee  desires  it) .  General 
agreement  was  reached  at  that  conference  on  three  points: 

(a)  That  there  should  be  no  strikes  or  lock-outs  for  the  duration  of 

the  war' 

(h)  That  all  labor  disputes  should  be  settled  by  peaceful  means;  and 
(c)  That  the  President  should  set  up  a  tripartite  War  Labor  Board 

to  handle  these  disputes. 

2.  Executive  Order  No.  9017  was  issued  by  the  President  on 
January  12,  1942,  as  a  result  of  that  labor-industry  conference.  After 
reciting  the  three  basic  points  of  agreement 

that  all  labor  disputes  shall  be  settled  by  peaceful  means  and  that  a  National  War 
Labor  Board  shall  be  established  for  the  peaceful  adjustments  of  such  disputes 

the  order  set  up  the  Board  and  defined  its  procedure  for  settling 

all  disputes 

which  might  interrupt  work  which  contributes  to  the  eflFective  prosecution  of  the 
war. 

3.  From  January  12,  1942,  through  June  25,  1943,  the  date  the  War 
Labor  Disputes  Act  became  law,  the  Board  issued  a  series  of  decisions 
making  plain  its  understanding  that  its  jurisdiction  could  not  be  con- 
fined to  labor  disputes  in  plants  manufacturing  war  materials,  but  that 
it  had  to  extend  to  any  labor  dispute  which,  in  the  judgment  of  the 
Board,  might  affect  the  war  effort.  The  reasons  for  this  unanimous 
conclusion  of  the  Board  can  best  be  illustrated  by  reference  to  a  dispute 
which  originated  in  several  grocery  stores  in  Pontiac,  Mich. 

In  July  1942,  as  a  result  of  a  dispute  involving  these  grocery  stores 
in  Pontiac,  Mich.,  a  picket  line  was  set  up  around  the  stores.  Seeking 
to  gain  support  from  other  unions  in  the  area,  the  picket  line  was  ex- 
tended to  several  manufacturing  plants.  Among  the  plants  affected 
were  the  General  Motors  Pontiac  Division  and  the  Baldwin  Rubber 
Co.,  both  of  which  were  engaged  almost  exlusively  in  war  production. 
Some  10,000  employees  in  these  two  plants  refused  to  cross  the  grocery 
store  picket  fine.  Fortunately,  the  strikes  were  all  ended  on  the 
evening  of  the  day  they  began  when,  through  efforts  of  the  War  Labor 
Board,  the  union  leaders  and  the  Governor  of  Michigan,  the  parties  to 
the  grocery  dispute,  agreed  to  arbitrate  the  issues,  the  picket  Une  was 
removed,  and  work  at  the  plants  was  immediately  resumed. 
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The  point  I  want  to  make,  and  which  this  case  illustrates — is  that 
there  is  no  way  of  confining  disputes  within  rigidly  fixed  physical 
boundaries,  and  consequently,  there  is  no  rule  of  thumb  which  would 
justify  the  Board  in  assuming  that  if  the  dispute  does  not  directly 
involve  a  war  plant,  it  will  uot  affect  the  war  effort. 

It  is  the  old  story:  **For  want  of  a  nail  the  shoe  was  lost;  for  the 
want  of  the  shoe  the  horse  was  lost;  for  the  want  of  the  horse  the  rider 
was  lost;  for  the  want  of  the  rider  the  battle  was  lost."  You  cannot 
tell  where  these  things  will  end  up. 

4.  There  were,  of  coui*se,  certain  types  of  disputes  excluded  from 
the  Board's  jurisdictioa— those  subject  to  the  Railway  Labor  Act, 
to  the  National  Labor  Relations  Act  and  to  contract  arbitration.  In 
addition,  disputes  had  first  to  go  through  collective  bargaining  and 
the  United  States  Conciliation  Service  before  they  reached  the  Board. 
This  screening  process  meant  that  in  1942  only  10  percent  of  the  dis- 
putes that  reached  the  Conciliation  Service  ultimately  came  to  the 
Board  and  in  1943  only  some  25  percent. 

5.  In  summary,  at  the  time  of  the  passage  of  the  War  Labor  Dis- 
putes Act,  the  Board's  jurisdiction  extended  to  cases  (a)  which  could 
not  be  handled  under  particular  statutes,  (6)  could  not  be  settled  by 
collective  bargaining  or  established  procedures,  (c)  could  not  be 
resolved  by  the  United  States  Conciliation  Service,  and  (d)  were  cer- 
tified by  the  United  States  Conciliation  Service  as  disputes  which 
threaten  substantial  interference  with  the  war  effort. 

The  disputes  that  remained,  while  relatively  few  in  number,  were 
of  a  character  so  stubborn  that  they  came  to  be  regarded  by  the  Board 
as  constituting  by  their  very  nature  the  type  of  dispute  "which  might 
interrupt  work  which  contributes  to  the  effective  prosecution  of  the 
war"  within  the  meaning  of  Executive  Order  9017  as  extended  by 
Executive  Order  9250  "to  all  industries  and  all  employees." 

6.  That  was  the  situation  at  the  time  Congress  adopted  the  War 
Labor  Disputes  Act.  We  studied  the  act,  its  language  and  its  legis- 
lative history,  with  extreme  care  and  came  to  the  considered  judgment 
that  Congress  did  not  intend  to  change  but  to  confirm  the  Board's 
jurisdiction,  and  its  then  existing  powers  and  practices.  Here  are 
the  reasons: 

(a)  Section  7  (a)  of  the  act  takes  the  Board  as  a  going  enterprise 
whose  existing  functions  Congress  recognizes  and  is  about  to  supple- 
ment.    It  reads  in  part: 

The  National  War  Labor  Board,  established  by  Executive  Order  Numbered 
9017,  dated  January  12, 1942,  in  addition  to  all  powers  conferred  on  it  by  *  *  * 
any  Executive  order  or  regulation  issued  under  the  provisions  of  the  Act  of  October 
2,  1942,     *     *     *    shall  have  the  following  powers  and  duties     *     *     *. 

(6)  The  description  in  section  7  (a)  (1)  of  the  type  of  dispute  that 
is  to  come  to  the  Board  is,  in  substance,  the  same  as  that  in  Executive 
Order  9017. 

Executive  Order  9017. — *■*  *  *  labor  disputes  which  might  interrupt  work 
which  contributes  to  the  effective  prosecution  of  the  war     *     *     *." 

Section  7  (a). — "*  *  *  labor  disputes  which  may  lead  to  substantial 
interference  with  the  war  effort.     *     *     *." 

Under  both  the  Executive  order  and  the  statute  the  Board's  juris- 
diction is  defined  not  by  a  technical  definition  of  manufacturing  or 
production  but  by  the  effect  that  disputes  may  have  upon  the  war 
effort.  Both  the  order  and  the  statute  manifest  a  clear  intention  to 
rely,  in  this  regard  on  the  judgment  of  the  Board. 
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(c)  The  plain  reading  of  section  7  itself: 

Whenever  the  United  States  Conciliation  Service  certifies  that  a  labor  dispute 
exists  which  may  lead  to  substantial  interference  with  the  war  effort  *  *  *. 
If  in  the  opinion  of  the  Board  a  labor  dispute  has  become  so  serious  that  it  may 
lead  to  substantial  interference  with  the  war  effort     *     *     *^ 

That  refers  to  our  duties  and  functions  again. 

This  language,  I  submit,  contains  no  indication  that  only  disputes 
arising  in  war  plants  shall  be  within  the  Board's  jurisdiction.  On  the 
contrary,  reliance  is  placed  on  the  judgment  of  the  United  States 
Conciliation  Service  and  on  the  opinion  of  the  War  Labor  Board  as 
to  which  disputes,  regardless  of  their  origin,  *'may  lead*'  to  inter- 
ference with  the  war  effort. 

(d)  The  broad  definition  of  **war  contract''  in  section  2  (b),  reveals 
that  in  adopting  the  War  Labor  Disputes  Act,  Congress  was  thinking 
of  the  entire  national  economy,  thus  indicating  its  intention  to  con- 
firm the  existing  powers  of  the  Board  to  deal  with  all  disputes  that 
threaten  any  of  the  ecnomic  operations  involved  in  maintaining  an 
adequate  supply  of  goods  for  the  armed  forces  and  the  civilian  econ- 
omy.    Section  2  (b)  defines  'Var  contract"  in  this  language: 

(3)  a  contract,  whether  or  not  with  the  United  States,  for  the  production, 
manufacture,  construction,  reconstruction,  installation,  maintenance,  storage, 
repair,  mining  or  transportation  of — 

(A)  any  weapon,  munition,  aircraft,  vessel  or  boat; 

(B)  any  building,  structure  or  facility; 

(C)  any  machinery,  tool,  material,  supply  article  or  commodity  or 

(D)  and  component  material  or  part  of  or  equipment  for  any  article  de- 
scribed in  subparagraph  (A),  (B),  or  (C); 

(e)  Congress  must  be  presmned  to  have  been  aware  of  the  Board's 
decisions,  all  of  which  were  released  to  the  public  and  published  in 
Conmierce  Clearinghouse  reports,  Labor  Relations  Reporter,  War 
Labor  Reports,  and  other  services  and  many  of  which  were  widely 
commented  on  in  the  press. 

Knowing  of  the  Board's  own  conviction  of  the  necessity  of  settling 
all  disputes  peacefully  and  of  the  indivisibility  of  the  no-strike,  no- 
lockout  agreement.  Congress,  if  it  had  intended  to  change  the  Board's 
consistent  interpretation  of  its  powers,  would,  it  seemed  to  us,  have 
explicitly  so  provided.  Said  the  Supreme  Court  of  the  United  States 
in  a  similar  situation: 

The  failure  of  Congress  to  alter  or  amend  the  section  notwithstanding  this  con- 
sistent construction  by  the  department  charged  with  its  enforcement  creates  a 
presumption  in  favor  of  the  administrative  interpretation  to  which  we  should  give 
great  weight  (Costanzo  v.  Tillinghast  (1943)  287  U.  S.  341,  345). 

(/)  Any  construction  of  the  statute  other  than  the  one  adopted 
by  the  Board  would  need  to  be  based  on  the  assumption  that  Congress 
intended  to  exclude  from  the  no-strike  pledge  all  segments  of  our 
economy  not  engaged  in  manufacturing  or  producing  war  goods. 
That  would  include  the  transportation  and  public  utility  industries 
with  3,700,000  employees  (except  those  subject  to  the  Railway  Labor 
Act),  the  construction  industry  with  800,000,  wholesale  and  retail 
trades  with  6,800,000,  and  finance  service,  and  miscellaneous  with 
4,300,000.  Were  we  to  say  that  the  15.5  million  people  engaged  in 
these  industries  have  no  relation  to  the  war  effort?  Could  we,  in 
discharging  the  duty  imposed  upon  us  by  Congress,  assume  responsi- 
bility for  leaving  unsettled  labor  disputes  in  these  fields,  permitting 
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them  to  result  in  disruptive  strikes?  How  long  would  the  workers 
in  an  aircraft  plant  get  along  without  wholesale-retail  trade  facilities, 
with  no  laundry  or  bankuig  service,  with  local  bus  transportation 
subject  to  tie  up  by  strike?  Doesn't  our  conimon  sense  tell  us  that 
Congress  could  not  have  intended  such  a  dubious  result? 

Finally,  it  is  our  belief  that  Congress  did  not  intend  that  those 
engaged  directly  in  the  war  effort  should  be  required  to  substitute 
during  the  war  period  the  judgment  of  the  tripartite  War  Labor 
Board  for  their  peacetime  freedom  of  strike  or  lock-out  action  while 
others,  claiming  no  participation  in  the  war  effort,  would  be  com- 
pletely free  to  strike  or  lock-out  when  they  saw  fit  regardless  of  the 
effects  on  the  all-out  national  prosecution  of  the  war. 

There  will  always  be,  I  suppose,  some  people  in  both  industry  and 
labor,  who'  conveniently  divide  the  country  into  two  groups,  one 
comprised  of  those  who  are  taking  part  in  the  war  effort,  the  other 
of  those  who  are  sitting  back  disavowing  any  relation  to  or  partici- 
pation in  the  war  and  who  insist  on  pursuing  their  peacetime  habits 
without  interferences.  This  is  a  concept,  I  confess,  extremely  difficult 
for  me  to  grasp.  The  joint  resolution  of  Congress  of  December  11, 
1941,  declaring  war  against  Germany  provides  that — 

to  bring  the  conflict  to  a  successful  termination,  all  of  the  resources  of  the  country 
are  hereby  pledged  by  the  Congress  of  the  United  States. 

I  do  not  understand  that  particular  types  of  the  country's  resources, 
whether  of  goods  or  of  manpower,  were  excluded  from  this  pledge. 
Nor  would  it  apj)ear  to  me  that  only  the  soldiers,  sailors,  and  marines 
and  those  who  are  engaged  in  manufacturing  war  equipment  are  in 
the  fight  and  that  to  all  others,  the  war  is  no  more  than  a  minor 
inconvenience  which  is  not  to  interfere  with  their  accustomed  peace- 
time habits. 

If  that  is  what  Congress  intended  to  tell  the  War  Labor  Board  in 
defining  its  jurisdiction,  we  shall,  of  course,  modify  our  practice.  But 
we  do  not  understand  that  Congress  has  made  this  distinction.  We 
have  unanimously  interpreted  the  War  Labor  Disputes  Act  as  evi- 
dencing in  Congress  the  same  opinion  we  have  come  to  out  of  our 
own  experience,  that  when  a  labor  dispute  has  not  been  settled  by 
collective  bargaining,  when  there  are  no  statutory  means  of  settling 
it,  when  the  United  States  Conciliation  Service  has  likewise  failed 
to  bring  about  an  agreement,  such  a  stubborn  dispute,  if  not  peace- 
fully resolved,  is  bound  to  make  trouble  whether  it  arises  in  a  tank 
plant,  in  the  distribution  industry,  in  the  service  trades,  or  in  retail 
merchandising.  That  has  been  our  consistent  position  since  January 
12,  1942 ;  Congress  was  well  aware  of  it;  Congress,  we  believe,  intended 
to  leave  it  unchanged. 

Until  Congress  tells  us  clearly  and  explicitly  that  there  are  seg- 
ments of  our  economy,  men  and  women,  trades  and  skills  that  are 
not  in  the  war,  we  cannot  accept  any  such  artificial  limitation  on  our 
plain  wartime  duty  to  endeavor  to  preserve  industrial  peace  in 
America. 

Now,  gentlemen,  there  is  one  further  subject  that  I  think  should  be 
discussed,  and  that  is  this  matter  of  court  enforcement  and  review, 
because  there  is  a  great  deal  of  confusion  about  it  so  far  as  it  reflects 
the  War  Labor  Board's  view.  It  concerns  court  review  of  the  fairness 
and  equity  of  the  Board's  decision  about  which  there  appears  to  be 
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a  good  deal  of  misunderstanding.  First,  I  should  like  to  give  you 
the  facts  regarding  pending  lawsuits  brought  by  Montgomery  Ward 
Co.  against  the  Board.  Four  such  suits  are  pending  in  the  United 
States  District  Coiu-t  for  the  District  of  Columbia,  one  is  on  special 
appeal  to  the  district  court  of  appeals.  As  you  know,  in  these  suits, 
the  Board  is  represented  by  the  Attorney  General.  In  each  of  them, 
the  Attorney  General  has  defended  on  the  groimd  that  Congress, 
aware  of  the  emergency  nature  of  the  Board's  work  and  of  the  record 
of  voluntary  acceptance  of  the  Board's  orders  by  employers  and 
employees,  intentionally  refrained  from  providing  for  either  court 
review  or  court  enforcement  of  those  orders. 

May  I  interpolate  there,  perhaps  unnecessarily  to  this  committee 
which  is  informed  about  such  things,  that  here  we  are  talking  about 
the  court  enforcement  of  our  orders.  There  is  plenty  of  freedom  to 
the  American  citizen,  where  an  act  of  the  Government  seems  to  him 
to  impinge  upon  his  constitutional  rights,  to  proceed  to  the  courts 
on  that  ground,  and  I  am  not  talking  about  that.  If  our  orders,  as 
Congress  has  determined  so  far,  are  not  to  be  reviewed  by  the  courts 
that  does  not  mean  that  a  man's  constitutional  Uberties  are  infringed, 
that  he  cannot  go  into  a  court  and  say  so.  I  am  just  talking  here 
about  whether  you  are  going  to  have  a  judicial  review  and  enforce- 
ment on  the  merits  of  om*  orders  in  detau  or  not.  Congress  decided 
not,  and  we  went  ahead  on  that  basis. 

The  legislative  history  of  the  War  Labor  Disputes  Act  makes  this 
very  clear.  It  was  Congress  that  determined — and  I  think  wisely — 
that  compUance  with  the  Board's  orders  should  be  left  on  the  same 
basis  as  it  had  been  for  18  months  prior  to  the  passage  of  the  statute — 
a  basis  generally  accepted  on  which  the  Board  has  successfully  handled 
more  than  6,750  labor  disputes  affecting  nearly  8,500,000  workers. 

I  base  my  statement  regarding  the  mtention  of  Congress  on  the 
clear  and  unequivocal  legislative  history  of  the  War  Labor  Disputes 
Act  which  was  originally  introduced  in  substantially  its  present  form 
by  Senator  Taft  on  May  4,  1943.  It  provided  for  enforcement  of  the 
Board's  orders  in  suits  brought  by  the  Attorney  General  in  any  one 
if  the  circuit  courts  of  appeal.  Senator  Taft's  proposal  with  this 
provision  for  court  enforcement  was  rejected  by  the  Senate  on  May 
5,  1943.  On  the  same  day,  however,  a  portion  of  Senator  Taft's 
proposal  was  offered  as  an  amendment  to  the  pending  substitute.  It 
contained  a  provision  that  the  decisions  of  the  Board  should  be  final 
"except  as  they  may  be  subject  to  review  by  the  court  on  questions 
of  law."  This  amendment  was  agreed  to,  and  as  the  bill  was  finally 
adopted  by  the  Senate  on  May  5,  this  was  the  only  provision  for  court 
enforcement  or  court  review  of  War  Labor  Board  decisions. 

As  adopted  by  the  House,  the  Senate's  version  of  the  bill  had  been 
substantially  changed  and  the  clause  providing  that  the  Board's 
orders  were  to  be  final,  except  as  they  might  be  subject  to  review  on 
questions  of  law,  had  been  deleted.  The  House  version  of  the  bill 
consequently  contained  no  provision  either  for  court  enforcement  or 
court  review  of  the  Board's  action. 

The  bill  was  then  referred,  as  you  will  recall,  to  a  joint  conference 
committee.  On  June  9,  1943,  pursuant  to  a  unanimous  resolution 
of  the  War  Labor  Board,  I  addressed  a  letter  to  Senator  Van  Nuys,  a 
member  of  the  conference  committee,  suggesting  that  whatever  bill 
was  to  be  proposed  by  the  conference  committee  should  contain  no 
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provision  for  judicial  enforcement  or  for  review  of  the  Board's  decisions 
In  that  letter,  after  referring  to  the  record  of  voluntary  acceptance 
of  the  Board's  orders,  we  stated: 

This  record  of  compliance  indicates  that  no  legal  change  in  the  status  of  the 
Board's  orders  is  necessary.  These  orders  are  irreality  mere  declarations  of  the 
equities  of  each  industrial  dispute,  as  determmed  ^Y  a  tripartite  body  in  uhich 
industry,  labor,  and  the  public  share  equal  responsibility;  and  the  appeal  of  the 
Board  is  to  the  moral  obligation  of  employers  and  workers  to  abide  by  the  no- 
strike  no  lock-out  agreement  and  in  conformance  therewith  to  carry  out  tne 
directives  of  the  tribunal  created  under  that  a^-eement  by  the  Commander  m 
Chief  *  *  *  Finally,  it  must  be  remembered  that  the  Board  is  entrusted  by 
Executive  orders  and  regulations,  issued  under  the  act  of  October  2,  1942  with 
the  entire  execution  of  the  national  wage  stabilization  policy.  Theya.st  majority 
of  the  Board's  dippute  cases  involved  wage  issues,  in  addition  to  which  the  Boara 
is  receiving  over  2,500  cases  per  week  of  voluntary  applications  ^fr  approval  oi 
proposed  wage  adjustments.  In  all  of  these  cases,  the  decisionP  of  the  Board  on 
wage  issues,  if  disappointing  to  one  party  or  another,  could  be  taken  into  the 
court  on  the  ground  that  the  decisions  were  in  conflict  with  some  provision  of  tlie 
act  of  October  2,  1942,  or  of  the  Executive  orders  and  regulations  thereunder 
This  danger  would  be  particularly  acute  in  the  dispute  cases  m  which  feeling  runs 
high  and  in  which  the  delays  resulting  from  court  review  would  do  severe  tiarm 
to  the  cause  of  industrial  peace.  ,       ^      .,      ,       .•       ^* +u« 

For  all  of  these  reasons,  we  respectfully  submit  that  for  the  duration  of  the 
war,  it  would  be  in  the  best  interests  of  the  country  to  permit  the  War  Labor 
Board  to  function  as  it  has  in  the  past  16  months,  without  the  right  to  apply  to  tiie 
courts  for  legal  sanction  and  without  being  subject  to  court  review  of  its  decisions. 

May  I  mterject  there  again?  That  means  exactly  what  it  says,  no 
provision  for  judicial  enforcement  or  for  judicial  review  of  the  Board  s 
decisions.  That  does  not  mean  if  a  man  comes  into  court  and  says 
his  constitutional  right  has  been  invaded  that  the  court  would  have  no 
jurisdiction  in  that  case.  Of  course,  they  have  come  mto  coiirt  and 
said  that  and  the  courts  can  review  that.  We  were  takmg  the  position, 
and  have  taken  it,  and  Congress  agreed,  that  in  this  war  period  our 
judgemnt  should  be  relied  upon  as  to  the  proper  way  to  settle  these 
controversies,  that  the  way  of  settlement  should  not  be  reviewed  m  the 
courts,  but  there  isn't  time.  The  war  is  going  to  be  over  before  you 
can  review  it.  That  does  not  mean  if  a  man  thinks  his  constitutional 
rights  have  been  taken  away  from  him  that  he  cannot  get  a  judicial 
review  on  that  question.     That  is  an  entirely  different  matter. 

Now,  I  have  put  into  this  document  a  substantial  quotation  from 
our  letter  to  the  conference  committee,  or  to  Senator  Van  Nuys, 
which  I  would  like  to  put  into  the  record  but  will  not  stop  to  read  it. 
What  weight  the  conference  committee  gave  it,  I  do  not  know,  but  the 
bill,  as  pointed  out  by  the  conference  committee,  contianed  no  pro- 
vision for  court  review  of  the  enforcement  of  the  Board's  decisions. 

Then,  I  have  put  into  this  document,  gentlemen,  and  would  like  to 
put  into  the  record,  a  series  of  abstracts  from  the  Congressioual 
Record ,  of  the  statements  made  during  the  Senate  debate  on  the  con- 
ference report.  , .     ,  j 

The  Chairman.  That  may  be  inserted  m  the  record. 

(The  text  of  the  statement  referred  to  is  as  follows:) 

Mr  Davis  What  weight  the  conference  committee  gave  to  these  views,  I  do 
not  know.  However,  the  bill  as  reported  out  by  the  conference  committee  con- 
tained no  provision  for  court  review  or  court  enforcement  of  the  Board  s  decisions. 
I  think  that  the  following  statements  made  during  the  Senate  debate  on  the  con- 
ference report  clearly  reveal  the  congressional  intention  in  this  regard:  Aft^r 
stating  that  the  conference  committee  would  not  accept  a  provision  for  review 
of  the  Board's  order,  Senator  Austin  stated:  .  ,     .      ^   ^  ,     ,  ,        xu 

"But  another  reason  was  that  the  proposed  legislation  had  to  do  merely  wita 
the  prosecution  of  the  war  and  the  attempt  to  assure  continuous  maximum  produc- 
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tion  of  the  things  necessary  to  be  sent  overseas  to  our  armed  forces.  Therefore 
the  Idea  of  intruding  into  the  war  effort  delays  which  might  arise  from  appeals 
^^^sed^''  (89  C^        R  ^^  ""*"^'  *"^  ^  withdrew  the  amendment  which  I  had  pro- 

r  J?u  7u?^.t^  S^  ^}^\  Mr  President,  I  ask  the  Senator  from  New  Mexico 
^^  r?i*^^k^^^  Senator  from  Connecticut  [Mr.  Danaher],  and  the  Senator  from 
lexas  [Mr  Connally]  the  sponsor  of  the  bill,  whether  there  is  a  unanimous  opinion 
on  the  part  of  those  three  great  lawyers  that  there  will  not  be  a  reopening  of  the 
district  courts  to  industry-labor  disputes?  If  I  can  make  that  point,  Mr  Presi- 
dent, I  shall  be  happy  that  I  made  the  mLstake  in  my  judgment  about  the  bUl. 
1  should  like  that  point  to  be  made  so  firmly  and  so  strongly  that  no  lawyer  in 
the  land  who  would  like  to  take  advantage  of  the  situation  created  bv  the  mere 
mention  of  the  words  'district  court'  will  resort  to  the  court  in  order'to  confuse 
our  industry-labor  relations. 

"Mr.  CoNNALLY.  Mr.  President,  the  Senator  from  Utah  said  he  would  like  to 
have  the  unanimous  opinion  of  the  Senator  from  New  Mexico  and  the  Senator  from 
Connecticut  and  the  Senator  from  Texas,  and  I  think  the  Senator  from  Vermont 
may  be  included,  if  I  may  have  the  attention  of  the  Senator  from  Vermont  I 
think  1  speak  for  the  Senator  from  Vermont  and  the  Senator  from  New  Mexico 
and  the  benator  from  Connecticut  and  also  the  Senator  from  Indiana  [Mr  Van 
^uysl,  although  he  is  not  present— all  of  whom  were  on  the  conference  committee 
Senator  Connally  being  in  charge  of  the  bill  on  the  flooi—when  I  sav  that  there  is 
no  jurisdiction  whatever  conferred  by  this  bill  providing  for  resort  'to  the  United 
btates  district  court,  except  the  one  mentioned  by  the  Senator  from  Connecticut 
which  IS  merely  the  right  to  go  there  for  a  civil  action  for  damages,  and  no  jurisl 

cKT  ^*^»*^ver  IS  given  over  labor  disputes.     Does  that  answer  the  Senator? 
Mr.  rHOMAs  of  Utah.  I  thank  the  Senator  for  making  that  statement  and  I 
hope  It  will  satisfy  the  lawyers  of  the  country. 

"Mr.  CoNNALLY.  I  am  sure  it  will"  (pp.  5754-5755).  By  way  of  summation, 
Senator  Connally  concluded:  ' 

"It  is  true  that  the  Senate  bill  did  contain  that  clause,  which  was  really  a  limi^ 
:S  ??u -^^  questions  of  law.  The  conference  struck  out  that  provision  on  the  ground 
that  thii^was  a  summary  measure,  it  was  a  wartime  measure,  it  was  an  emergency 
measure.  They  did  not  care  to  invite  appeals  to  the  courts,  and  delays,  which  in 
the  case  of  the  National  Labor  Relations  Act  have  averaged  232  days  from  the 
time  the  Board  took  jurisdiction  with  respect  to  cases  until  they  were  finallv 
decided  m  the  courts"  (p.  5791).  ^ 

Mr  Davis.  They  left  no  doubt  as  to  what  the  Senate  intended  on 
the  subject  and  that  the  Senate  intended  to  reject  the  court  review 
of  court  enforcement  of  our  orders.  This  is  unequivocal  from  the 
discussion.  From  this  the  Attorney  General  has  concluded  that 
Congress  mtended  to  make  no  change  in  the  status  of  the  Board's 
orders  as  they  were  prior  to  the  passage  of  the  War  Labor  Disputes 
Act,  and  that  those  orders  are  to  remain  free  from  the  delays  inherent 
m  judicial  proceedings. 

But  I  venture  to  say  that  Congress  was  moved,  not  onlv  by  its 
knowledge  that  speed  is  of  the  essence  in  disposing  of  wartime  labor 
disputes,  but  also  by  its  awareness  of  the  kind  of  issues  which  the 
Board  is  called  upon  to  determine. 

There  is  in  the  minds  of  many,  I  think,  much  confusion  regarding 
the  type  of  issues  that  come  to  the  Board  for  disposition.  They  are 
not  issues  as  to  the  legal  rights  and  obligations  of  the  parties.  They 
are  issues  which  in  peacetime  are  resolved  by  collective  bargaining 
or  by  strikes  and  lock-outs.  Many  of  the  situations  that  confront 
us  daily  are  charged  with  emotional  conflict  calling  for  the  exercise  of 
balanced  judgment  and  discretion.  Many  involve  practical  problems 
of  operating  techniques.  Others  are  made  more  complex  because 
of  deep-rooted  prejudice  and  conviction.  No  convenient  rules  are 
at  hand  to  determine  right  and  wrong.  The  problems  call  not  for 
the  expert  techniques  of  the  lawyer  but  for  understanding  and  ex- 
perience in  the  field  of  human  industrial  relations.    In  fact,  most  of 
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the  cases  before  us  are  not  presented  by  lawyers  but  by  businessmen 
and  union  leaders.  And  the  issues  are  not  what  under  the  law  one 
or  the  other  party  is  bound  to  do,  but  what  in  a  particular  situation 
it  is  fair  and  equitable  that  one  or  the  other  party  ought  to  do.  This 
is  made  clear  by  the  language  of  the  War  Labor  Disputes  Act  which, 
after  reference  to  four  enumerated  statutes,  provides  that  the  orders 
of  the  Board  shall  provide  terms  and  conditions  of  employment  "fair 
and  equitable  to  employer  and  employee  under  all  circumstances  of 
the  case." 

And  because  we  are  concerned  with  fairness  and  practicality  rather 
than  with  technical  legal  right  and  obligation,  the  tripartite  character 
of  our  Board  has  peculiar  value.  I  venture  to  say  that  when  labor, 
industry,  and  the  public  are  asked  to  make  a  joint  recommendation 
as  to  what  the  equities  and  fairness  of  the  situation  require,  their 
combined  judgement  will  seldom  be  very  wide  of  the  mark. 

I  have  gone  rather  fully  into  this  question  of  court  review  and 
court  enforcement  because  I  want  to  emphasize  that  the  question  is 
for  Congress  to  determine.  In  adopting  the  War  Labor  Disputes 
Act  on  June  25,  1943,  Congress  concluded  that  there  is  no  time  during 
this  war  emergency  for  court  enforcement  or  review  of  the  fairness 
and  equity  of  the  Board's  decisions.  We  believe  the  reasons  for  that 
conclusion  are  as  compelling  today  as  they  were  last  June.  Had  the 
effectiveness  of  the  Board's  decisions  been  held  up  by  giving  to  dis- 
satisfied parties,  employers,  or, unions  the  right  to  delay  the  settle- 
ment of  disputes  by  resort  to  the  courts,  the  men  and  women  in  our 
armed  forces  would  lack  much  of  the  equipment  they  now  have. 
Delay  is  no  more  tolerable  today  than  it  was  then.  But  if  any 
change  is  to  be  made  in  the  present  procedures  only  Congress  can 
make  it,  alert,  however,  I  hope,  to  the  risks  that  are  entailed  in  pro- 
longing the  peaceful  settlement  of  these  disputes. 

In  summary,  the  National  War  Labor  Board  assumed  jurisdiction 
over  this  dispute  involving  Montgomery  Ward  &  Co.  and  the  employ- 
ees of  its  Chicago  establishment  and,  if  you  please,  over  22  other 
labor  disputes  involving  the  employees  of  the  Montgomery  Ward  Co. 
at  its  other  establisliments  throughout  the  country. 

The  Board  took  this  action  because  it  is  the  unanimous  opinion  of 
our  labor,  industry,  and  public  members  that  this  company  employ- 
ing some  78,000  people,  operating  more  than  600  establishments  in  47 
States  of  the  Union,  having  annual  gross  sales  in  excess  of  $600,000,000, 
supplying  farm  families  with  some  20  percent  of  all  their  living  and 
worlmig  requirements  is  engaged  in  activities  directly  related  to  the 
successful  prosecution  of  the  war. 

It  is  our  opinion  that  failure  or  refusal  of  the  Government  in  time 
of  war  to  furnish  a  means  of  peacefully  resolving  disputes  directly  in- 
volving the  employees  of  this  company  and  threatening  to  involve 
thousands  of  employees  of  other  companies  would,  without  the 
slightest  doubt,  lead  to  substantial  interference  with  the  war  effort. 

We  believe,  moreover,  that  inability  to  act  in  this  case  would  mean 
that  we  were  tmable  to  act  in  other  cases  involving  employees  in  such 
fields  as  the  distribution,  transportation,  service  trades,  wholesale  and 
retail  services  because  like  Montgomery  Ward  their  employees  do  not 
manufacture  war  materials.  Approximately  15,500,000  people  would 
thus  be  free  to  strike,  for  the  no-strike  pledge  was  based  on  the  au- 
thority of  a  tripartite  Board  to  settle  labor  disputes  for  which  other 
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peaceful  means  of  settlement  are  not  available.  And  it  would  lead 
finally  to  a  complete  disintegration  of  the  existing  machinery  set  up 
by  Congress  to  preserve  industrial  peace. 

I  submit  in  conclusion  that  the  only  way  to  have  an  effective  no- 
strike  policy  is  to  ban  all  strikes,  and  the  only  way  to  ban  all  strikes  is 
to  have  a  forum  where  all  disputes  can  be  peacefully  resolved,  a  forum 
whose  statutory  authority  is  incontestable  and  whose  decisions  must 
be  accepted.  In  this  connection  I  respectfully  call  your  attention  once 
again  to  the  three  points  of  the  basic  wartime  labor  policy  established 
by  the  Labor-Industry  Conference  of  December  1941. 

(a)  That  there  should  be  no  strikes  or  lock-outs  for  the  duration  of 
the  war. 

(6)  That  all  labor  disputes  should  be  settled  by  peaceful  means. 

(c)  That  a  tripartite  War  Labor  Board  should  be  set  up  to  handle 
these  disputes. 

I  might  add  just  this,  Mr.  Chairman,  that  since  that  happened  the 
Congress  has  afforded  a  statutory  basis  for  our  operations.  We  are 
now  a  creature  of  Congress,  and  you  can  believe  me  when  I  say  that 
what  we  want  to  know  and  all  we  want  to  know  is  what  Congress 
intends  that  we  should  do.  We  are  prepared  at  any  time  to  bring 
before  the  Congress  our  problems,  and  we  always  will  act  within  the 
authority  given  to  us  by  the  Congress,  whatever  it  is,  and  for  that 
reason,  and  because  I  must  sincerely  believe  that  this  job  can  be 
handled,  the  problem  can  be  solved  under  this  act  of  Congress;  if  we 
have  the  consistent  support  of  Congregfe,  within  the  limits  set  down  by 
Congress,  I  think  we  can  do  the  job,  and  if  we  do  and  as  we  do  there  is 
no  possibility  of  encroachment  upon  our  civil  liberties  as  defined  by 
the  Constitution  and  the  Bill  of  Rights,  and  I  can  say  to  you  that  the 
only  possible  threat  to  our  civil  liberties,  to  our  constitutional  guar- 
anties that  could  arise  out  of  the  strike  situation  would  be  if  the 
provision  of  Congress  and  the  powers  of  the  War  Labor  Board  were 
so  inadequate  as  not  to  be  able  to  handle  the  thing  by  good,  constitu- 
tional, congressional  law.  If  we  are  handicapped  so  we  cannot  handle 
the  problem,  it  would  only  be  under  those  circumstances  that  there 
could  be  any  possibility  of  encroachment  upon  our  constitutional 
liberties. 

I  say  to  you  in  conclusion  that  we  can  handle  the  problem.  We 
can  handle  with  the  law  we  have.  I  am  not  boasting  about  it,  but  I 
say  to  you  gentlemen  that  our  control  of  the  strike  situation  in  this 
country  is  the  most  effective  control  that  has  ever  existed  anywhere 
in  the  world  under  a  free  people,  and  I  know  what  I  am  talking  about. 
I  think  it  was  Mr.  Burke  who  said — and  I  am  not  quoting  him  exactly, 
but  the  substance  of  it  was:  "Observe  us  as  we  run,  aid  us  if  we  fall, 
but  let  us  pass  on."  For  God's  sake,  let  us  pass  on.  We  are  quite 
capable,  with  the  backing  of  Congress,  of  handling  this  labor  situation 
during  the  war  period  in  an  effective  manner.  If  the  Congress  feels 
what  we  have  now  been  told  is  not  correct,  we  think  it  is  sufficient 
as  we  have  understood  and  interpreted  it;  if  the  Congress  feels  that 
is  not  sufficient,  let  Congress  say  what  else  it  wants  us  to  do  and  we 
will  do  it,  and  if  it  is  done,  gentlemen,  there  is  no  danger  of  encroach- 
ing upon  our  constitutional  liberties.  I  must  say  this,  as  far  as  I  am 
concerned,  I  would  not  risk  my  constitutional  right  for  Montgomery 
Ward  &  Co.,  not  one  iota.  I  think  it  is  a  different  order  of  magnitude. 
The  Chairman.  Will  you  be  back  at  2  o'clock,  Mr.  Davis? 
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Mr.  Davis.  Yes. 

The  Chairman.  The  committee  will  take  a  recess  until  2  o'clock. 
(Whereupon,  at  12:10  p.  m.,  a  recess  was  taken  until  2  p.  m.,  of 
the  same  day.) 

AFTERNOON  SESSION 

The  Chairman.  The  committee  will  come  to  order,  please. 
STATEMENT  OF  WILLIAM  H.  DAVIS— Resumed 

The  Chairman.  At  the  morning  session  Mr.  Dewey  raised  a 
question  about  whether  or  not  certain  parts  of  a  statement  made  by 
Mr.  Davis  should  remain  in  the  record — quotations  from  Mr.  Harry 
L.  Derby  and  a  letter  written  by  Mr.  Roger  D.  Lapham,  which 
appear  on  pages  9,  10,  11,  and  12  of  the  prepared  statement. 

The  committee  has  decided  to  pass  on  that  question  at  an  executive 
session  to  be  held  later.  The  question  of  whether  or  not  those 
quotations  will  remain  in  the  record  will  be  decided  later  by  the 
committee. 

Mr.  Davis,  I  would  like  also  to  have  you  furnish  the  committee,  so 
we  may  consider  whether  or  not  they  should  become  a  part  of  the 
record,  a  copy  of  the  Board's  decision  in  Case  No.  160,  which  is  the 
S.  A.  \\^oods  case  and  a  copy  of  the  article  written  by  Mr.  Roger  D. 
Lapham  called.  Thinking  Aloud.     (See  appendix.) 

Mr.  Davis.  Yes,  sir. 

Mr.  Dewey.  May  I  ask,  Mr.  Chairman,  if  Mr.  Lapham's  audible 
thoughts  are  similar  to  the  quotations? 

The  Chairman.  I  can't  answer  that  question  because  I  haven't 
seen  them. 

Mr.  Davis.  I  can  answer  that,  Mr.  Chairman,  by  saying  that 
I  should  say  that  that  is  a  mild  representation  of  Mr.  Lapham's 
audible  remarks. 

Mr.  Dewey.  You  mean  his  audible  remarks  in  Thinking  Aloud 
are  more  strenuous  than  his  statement  in  the  quoted  part  of  your 
statement? 

Mr.  Davis.  Very  much  more  pungent  than  anything  he  put  into 
considered  writing,  I  am  sure. 

The  Chairman.  I  am  not  asking  that  they  be  made  a  part  of  the 
record,  but  that  they  be  furnished  the  committee  so  that  they  may 
be  passed  upon. 

I  also  request  that  a  copy  of  the  Executive  order  of  January  12^ 
1942,  which  I  understand  established  the  first  War  Labor  Board,  be 
furnished.     (See  appendix.) 

Mr.  Davis.  January  12,  1941,  it  must  have  been. 

The  Chairman.  I  think  there  was  a  supplemental  order  dealing 
with  the  jurisdiction  of  the  War  Labor  Board  prior  to  the  time  the 
Congress  set  it  up  by  statute.     (See  appendix.) 

Mr.  Davis.  Yes,  sir. 

The  Chairman.  We  would  like  to  have  that  and  we  would  also 
like  to  have  a  copy  of  the  agreement  entered  into  by  industry  and 
labor  shortly  after  Pearl  Harbor,  in  which  they  pledged  no  strikes 
and  no  lock-outs,  and  the  names  of  the  representatives  of  manage-^ 
ment  and  labor  who  participated  in  that  conference.  (See  appendix.) 

Mr.  Davis.  Yes,  sir.  The  agreement  really  took  the  form  of  a 
letter  from  the  President  addressed  to  the  conference,  in  which  he 
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set  forth  his  understanding  of  what  had  been  agreed  to,  and  what 
further  should  be  agreed  to,  and  then  the  industry  members  of  the 
conference  expressed  their  acquiescence  in  that. 

The  Chairman.  Do  you  know  whether  the  labor  members  ack- 
nowledged it  also? 

Mr.  Davis.  Well,  there  was  no  written  conununication.  What 
happened  was  that  Senator  Thomas  and  I,  who  were  moderators  of 
the  conference,  reported  to  the  President  a  certain  amount  of  agree- 
ment and  a  statement  on  a  certain  amount  of  disagreement. 

The  President  then  wrote  a  letter  to  the  conference  in  which  he 
suggested  a  solution  of  the  disagreement  which  had  to  do  with  whether 
union  security  matters  would  be  within  the  jurisdiction  of  the  pro- 
posed board,  and  that  letter  from  the  President  was  submitted  to 
a  meeting  of  the  whole  group.     Industry  expressed  its  adherence. 

As  they  put  it,  they  said,  "In  times  of  war  this  is  an  order.  We 
salute  and  obey." 

That  is  the  way  Roger  Lapham  expressed  it,  as  a  spokesman. 

The  Chairman.  Were  there  any  minutes  of  that  meeting  kept? 

Mr.  Davis.  They  were  not  running  minutes,  Mr.  Chairman,  but 
there  was  a  reporter  there  and  he  made  a  report,  a  running  report, 
which  is  in  the  records  and  I  can  get  a  copy  of  it  for  you  if  you  like. 

The  Chairman.  I  think  the  committee  would  like  to  have  access 
to  it,  anyway.  I  don't  know  if  we  would  want  to  have  it  put  in  our 
record.     (See  appendix.) 

Mr.  Davis.  It  was  not  a  stenographic  report.  Mr.  Pritchard  was 
secretary  of  the  conference  and  he  kept  notes,  which  were  reduced  in 
the  form  of  a  report  to  the  President. 

The  Chairman.  Mr.  Davis,  you  have  had  a  lot  of  experience  with 
labor  relations,  have  you  not? 

Mr.  Davis.  Yes,  I  suppose  so.  Sometimes,  I  think,  I  wish  I  had 
less. 

The  Chairman.  How  many  years  have  you  been  dealing  with 
labor  relations? 

Mr.  Davis.  It  is  really  not  my  vocation,  Mr.  Chairman.  It  is  an 
avocation  with  me. 

I  got  into  it  during  the  N.  R.  A.  days  when  I  was  Deputy  Adminis- 
trator under  Johnson  and  we  all  had  to  deal  with  labor  matters,  and 
then  I  was  made  National  Compliance  Director.  I  said  to  Mr.  John- 
son that  was  something  like  being  made  curator  of  the  snakes  in  Ire- 
land. In  that  position  I  had  a  great  deal  of  labor  matters,  and  later 
some  work  for  the  Twentieth  Century  Fund,  and  in  1937  when  Gover- 
nor Lehman  set  up  a  State  labor  board  in  New  York  he  asked  me  to 
take  the  chairmanship. 

That  is  the  first  time  I  had  done  any  work  on  labor  relations.  It 
was  a  part-time  job  and  didn't  interfere  with  my  law  practice  too 
much,  and  I  kept  at  that  until  the  fall  of  1940,  when  I  got  notice  from 
my  wife  that  I  would  have  to  quit.     So  I  did. 

And  shortly  after  that  I  was  drafted  into  the  first  Mediation  Board 
that  was  set  up  by  President  Roosevelt  in  the  spring  of  1941. 

The  Chairman.  Mr.  Davis,  will  you  tell  us  what  a  closed  shop  is? 
Will  you  define  what  constitutes  a  closed-shop  agreement? 

Mr.  Davis.  A  closed-shop  agreement  is  one  in  which  all  members 
of  the  shop  that  are  embraced  within  the  group  that  is  covered  in  the 
closed-shop  agreement,  must  be  members  of  a  union  and,  usually  in  a 
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closed-shop  agreement  the  new  employees  are  supplied  by  or  through 
the  imion. 

The  Chairman.  And  how  does  that  differ  from  a  imion  shop? 

Mr.  Davis.  Well,  in  a  union  shop  the  new  employees  may  be  taken 
in  by  management  from  any  place  management  chooses. 

During  the  trial  period  through  which  an  employee  usually  goes, 
they  do  not  have  to  be  union  members,  but  if  they  are  permanently 
employed,  they  have  to  become  members  of  the  union. 

The  Chairman.  Now,  Mr.  Davis,  will  you  point  out  to  the  com- 
mittee the  difference  between  the  closed  shop  and  the  maintenance-of- 
membership  plan  which,  as  I  understand  it,  was  evolved  by  the  War 
Labor  Board? 

Mr.  Davis.  Well,  it  was  not  exactly  that,  Mr.  Chairman.  It  was 
an  old  idea,  but  we  made  use  of  it,  and  the  diflFerence  is  this: 

On  the  maintenanbe-of-membership  plan  you  do  not  have  to  be  a 
member  of  the  union  to  work  in  a  plant,  to  be  employed  in  the  plant, 
and  you  don't  have  to  become  a  member  of  the  union  to  remain  an 
employee  of  the  plant. 

We  added  to  the  old  maintenance-of-membership  plan  which,  as  I 
say,  was  a  known  arrangement,  a  15-day  escape  clause,  as  it  was 
called,  in  order  that  free  citizens  might,  if  they  worked  in  the  plant 
where  there  had  been  no  such  provision  and  then  it  was  decided  that 
the  provision  was  going  into  effect,  have  a  15-day  period  in  which  to 
decide  each  for  himself  whether  he  would  comply  with  the  plan  or  not. 

The  plan  is  that  a  man  who  at  the  end  of  those  15  days  has  remained 
a  member  of  the  union  of  his  own  choice,  that  is,  has  not  withdrawn 
during  this  period,  is  obligated  to  remain  a  member  of  the  union  until 
the  end  of  the  contract,  whatever  the  contract  term  is. 

You  will  understand  that  in  such  a  shop  there  are  nonunion  members 
and  union  men  working  side  by  side.  Some  of  the  nonunion  men 
may  be  former  members  of  the  union  who  have  withdrawn  from  the 
union  in  this  15-day  period  because  they  did  not  want  to  be  bound 
to  remain  members  under  the  union  until  the  end  of  the  contract 
year,  or  whatever  the  contract  term  is. 

Does  that  answer  your  question? 

The  Chairman.  That  answers  my  question.  Just  one  other  ques- 
tion. 

Whenever  the  Labor  Board  has  established  maintenance  of  member- 
ship, it  is  my  understanding  that  they  have  also  provided  the  15-day 
escape  period  in  which  any  member  of  the  union  was  free  to  withdraw 
from  it. 

Mr.  Davis.  That  is  a  correct  statement  of  our  present  policy,  and  I 
think  in  one  or  two  cases  when  the  policy  was  developed  we  applied 
the  maintenance  of  membership  in  the  old-fashioned  way,  that  is, 
without  the  15-day  escape  period,  but  after  the  pressure  of  very  ener- 
getic indu^try  members  on  the  Board  led  by  Roger  Lapham,  now 
mayor  of  San  Francisco,  they  persuaded  us  to  insert  the  15-day  escape 
clause,  as  they  call  it,  in  all  such  contracts,  and  that  is  now  our 
custom. 

The  Chairman.  What  was  the  purpose  of  the  Board  in  establishing 
the  policy  of  providing  maintenance  of  membership? 

Mr.  Davis.  When  the  Board  was  set  up,  Mr.  Chairman,  this  coun- 
try was  wracked  with  controversies  about  union  shops  and  nonunion 
shops.     That  had  been  the  thing  which  the  conference  appointed  by 


44       INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.       45 


the  President  had  not  been  able  to  agree  upon,  and  it  had  been  the 
President's  decision  that  all  matters  in  dispute  should  be  referred  to 
this  Board. 

The  industry  side  agreed  to  that.  They  said,  "All  right;  we  will 
get  our  orders  and  we  salute ;  we  will  go  along." 

But  then  they  wanted  the  Board  to  agree  not  to  make  any  orders 
about  union  security  of  any  kind.  The  union  people  wanted,  of 
course,  the  Board  to  order  closed  shops  or  union  shops,  and  the 
industry  side  didn't  want  any  orders  at  all  about  the  union  status. 

I  can  hardly  convey  to  you  today — our  memories  are  so  short — the 
intensity  of  the  feehng  at  that  time  on  the  subject  and  the  enormity 
of  the  problem  that  lay  ahead  of  us. 

I  can  say  for  the  four  original  members  of  our  Board  that  they 
regarded  that  as  the  great  problem  ahead  of  us.  And  we  succeeded 
by  tripartite  ideas  and  by  the  working  out  of  this  maintenance  of 
membership,  which  is  characterized  by  the  fact  that  a  man  does  not 
have  to  join  the  union  if  he  does  not  want  to.  He  has  absolute 
freedom  of  choice  and  even  if  the  shop  is  going  to  be  put  on  that 
basis,  he  is  notified  beforehand  and  told,  *'If  you  don't  want  to 
remain  a  member  of  the  union  up  to  the  end  of  the  contract  period, 
you  can  say  so  and  get  out." 

It  certainly  was  a  piece  of  real  statesmanship,  and  I  can  say  that 
without  my  face  turning  red  because  I  didn't  develop  it.  It  was  the 
outgrowth  of  a  very  real  contest  of  two  conflicting  groups  with  an 
umpire,  and  it  resulted  in  putting  on  the  shelf  for  the  duration  of  the 
war  the  hottest  potato  that  anybody  dealing  with  labor  relations  in 
this  or  any  other  country  ever  had  to  handle.     That  is  what  it  did. 

The  provision  itself  is  of  little  significance  as  you  can  see.  I 
mean,  it  is  applied  only  to  men  who  have  already  joined  the  union, 
and  even  with  those  men,  we  go  to  them  and  say,  "Did  you  make  a 
mistake  when  you  joined  the  union?  You  have  15  days  to  change 
your  mind  and  if  you  want  to  change  it,  change  it." 

Certainly  that  preserves  the  individual  liberties  of  our  citizens  and 
nevertheless,  and  for  reasons  which  it  would  take  me  a  long  time  to 
explain,  it  solved  the  problem.  It  put  this  great  problem,  the  great- 
est we  had,  away  for  the  duration  of  the  war;  and,  in  that  sense  was, 
I  think  we  would  all  agree,  the  greatest  act  of  tripartite  statesmanship 
that  has  been  pulled  off  in  our  time. 

The  Chairman.  If  you  had  not  devised  that,  in  a  great  many  cases 
coming  before  the  Board  you  would  have  been  faced  with  a  demand 
for  the  closed  shop  or  the  union  shop  by  the  unions,  and  a  demand  by 
the  employer  for  no  closed  shop  and  no  union  shop? 

Mr.  Davis.  That  is  right,  sir,  in  almost  every  case.  And  there 
would  be  no  solution — and  I  say  this  thoughtfully — to  that  problem 
case  by  case. 

You  couldn't  say  in  this  case,  "We  are  giving  you  a  closed  shop," 
and  in  that  case,  "We  won't  give  you  a  closed  shop." 

The  only  possible  solution  was  something  that  would  put  it  to 
sleep  and  put  it  on  the  shelf.  We  cliloroformed  it  for  the  duration. 
That  is  what  it  amounted  to.. 

The  Chairman.  This  Montgomery  Ward  agreement  has  a  check-off 
system  in  it.  It  is  my. understanding  that  is  purely  voluntary.  Is 
tnat  correct? 

Mr.  Davis.  Purely  voluntary  on  cards  signed  by  the  individual 
and  revokable  at  will. 


The  Chairman.  Do  all  of  the  maintenance-of-membership  contracts 
contain  that  same  type  of  check-off? 

Mr.  Davis.  No,  sir.     Some  do  and  some  do  not,  in  different  cases. 
The  Chairman.  Whenever  you  impose  a  check-off,  do  you  make 

it  voluntary? 

Mr.  Davis.  Well,  in  substance;  yes.  It  is  a  different  kind  of 
check-off  where  you  tie  the  check-off  to  the  original,  so  to  speak. 
You  say  to  the  man  when  he  makes  this  choice,  "If  you  choose  to 
remain  a  member  of  the  union  you  have  got  to  remain  for  the  duration 
of  the  contract,  and  during  that  time  your,  dues  will  be  checked  off." 
So  he  has  his  choice  at  that  time. 

The  Chairman.  And  in  some  cases  it  is  revokable  and  in  some  cases 
it  is  not? 

Mr.  Davis.  That  is  right. 

The  Chairman.  The  maintenance-of-membership  plan,  as  I  under- 
stand it,  does  permit  the  employer  to  select  new  employees  who  do 
not  have  to  join  the  union.     Is  that  correct? 

Mr.  Davis.  Yes,  sir,  that  is  correct. 

The  Chairman.  You  have  already  stated,  Mr.  Davis,  that  the 
Board  has  no  authority  in  law  to  go  into  court  and  enforce  its  orders. 
That  being  true,  is  there  any  way  that  the  court  can  secure  jurisdic- 
tion of  the  question  of  enforceinent  of  the  Board's  orders  except  by 
the  Government  taking  possession? 

Mr.  Davis.  No,  I  don't  see  how  there  is,  if  I  follow  you,  Mr. 
Chairman.  That  is,  the  orders  themselves  are  not  orders  which  a 
court  could  be  required  to  enforce  on  the  parties  to  whom  they  apply. 
There  is  no  provision  for  that. 

They  are  like  a  decision,  for  instance,  of  the  National  Labor  Rela- 
tions Board  as  to  a  bargaining  unit.  What  is  a  bargaining  unit? 
There  is  no  appeal  from  that  and  there  is  no  method  of  enforcement  of 
it  in  the  courts. 

And  that,  I  think,  was  the  deliberate  choice  that  the  Congress 
made,  that  they  would  not  be  enforceable  in  court  or  reviewable. 

As  I  said  this  morning,  that  is  quite  a  different  question,  of  course, 
from  someone  who  comes  in  and  says  that  his  constitutional  liberties 
have  been  infringed  and  proceeds  in  court  against  a  Government 
officer  who  is  acting  under  an  order  of  the  Board. 

The  Chairman.  Well,  the  reason  I  asked  that  question  is  that  I 
have  seen  in  some  letters  and  in  some  newspaper  articles,  the  question 
asked  why  the  Government  did  not  go  into  court  to  get  possession  of 
the  Montgomery  Ward  plant. 

As  I  understand  the  War  Labor  Disputes  Act,  the  Board  not  having 
any  authority  to  enforce  its  orders  in  court,  the  Government  could  not 
go  into  court  and  enforce  those  orders  and,  therefore,  the  only  way 
the  case  could  get  into  court  was  to  take  possession  of  the  property. 

Mr.  Davis.  That  is  absolutely  correct. 

The  Chairman.  There  have  been  some  other  cases  against  the 
Montgomery  Ward  Co.  Will  you  tell  us  why  the  Chicago  case  was 
sent  to  the  President  and  why  the  other  cases  have  not  been,  except 
the  Hummer  case  which  happened  aften\^ard? 

Mr.  Davis.  I  can  tell  you  that,  Mr.  Chairman.  My  face  is  a  little 
red  in  doing  so. 

63927 — 44 1 
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The  fact  of  the  matter  is,  as  I  intimated  this  morning,  that  we  and 
our  predecessor,  the  National  Defense  Mediation  Board,  have  been 
fussing  with  the  Montgomery  Ward  people  ever  since  the  defense  pro- 
gram started.  We  have  issued  orders  and  they  have  never  been 
complied  with. 

Frankly,  we  are  patient  people,  I  think,  and  we  put  first  things  first, 
and  we  have  had  plenty  to  do  so  that  for  months  these  orders  of  our 
Board  have  been  ignored  by  Montgomery  Ward. 

They  went  into  court;  they  are  in  court  now,  as  I  pointed  out. 
The  thing  never  really  became  critical.  We  are  not  like  a  court  into 
which  suits  are  brought  which  we  have  to  take  up  in  order. 

We  are  doing  a  job  in  human  relationships  in  a  war,  and  we  have 
to  put  the  more  important  things  first. 

The  situation  in  the  Chicago  plant  of  Montgomery  Ward  become 
so  important  and  the  contract  with  the  maintenance  of  membership 
clause  in  it,  which,  mind  you,  had  been  accepted  by  the  company 
and  had  been  in  force  for  a  year,  terminated,  and  when  the  contract 
terminated  they  decided  they  did  not  want  to  go  on  with  it  and  that 
is  what  gave  rise  to  this  row  and  brought  the  thing  to  a  head,  and 
finally,  when  the  company  defied  our  orders  the  men  went  out  and 
shut  the  plant  down. 

Now,  we  have  without  a  single  exception,  from  the  beginning  of 
this  program,  said  to  the  workers  of  America,  "You  must  not  strike. 
You  must  stay  at  your  benches." 

As  I  brought  out  this  morning,  we  have  made  no  exceptions  no 
matter  what  the  provocation. 

And  when  these  fellows  walked  out  in  Chicago  against  a  plant 
which  had  defied  the  Board  and  the  President,  we  could  not  say 
to  them,  "You  must  go  back  to  work." 

And  it  is  the  one  case  since  the  Board  was  set  up  in  which  the 
Board,  acting  for  the  Government,  has  not  said  to  the  workers, 
"You  must  stay  at  work,"  or  "You  must  go  back  to  work  no  matter 
what  the  provocation." 

We  just  could  not  say  to  these  fellows,  "You  must  go  back  to  work 
for  an  employer  who  has  defied  the  Board  and,  as  a  result,  defied  the 
law." 

The  result  was  we  had  a  strike  that  we  could  not  break.  And  I 
know  people  will  think  it  is  an  exaggeration  when  I  say  it,  but  they 
wouldn't  think  so  if  they  sat  where  I  sit.  But  I  know  that  affair  in 
Montgomery  Ward's  plant  in  Chicago  attained  possibilities  of  tre- 
mendously dynamic  evil  to  the  War  Production  Board  in  Chicago, 
and  I  can  prove  it  to  anyone  who  will  go  over  my  records  with  me. 

We  couldn't  make  the  men  go  back  to  work  under  those  circum- 
stances.    We  couldn't  ask  them  to. 

So  we  told  the  President  about  the  situation  and  he  took  over  the 
plant. 

The  Chairman.  Now,  Mr.  Davis,  if  the  President  had  not  backed 
up  the  War  Labor  Board  under  all  those  circumstances  what,  in  your 
opinion,  would  have  been  the  effect  of  his  failure  to  back  the  Board 
on  the  future  of  the  Board  and  its  ability  to  settle  labor  disputes 
during  this  war? 

Mr.  Davis.  Well,  it  is  hard  to  be  a  prophet,  Mr.  Chairman,  but  I 
have  no  reason  to  believe  that  our  strike-settling  policy  could  survive 
that  blow,  because  it  just  cannot  work  the  policy  unless  it  apphes 


equally  to  everybody,  and  if  one  person  can  defy  the  War  Labor  Board, 
so  can  another. 

And  believe  me,  we  are  not  dealing  with  litigants  in  a  law  court. 
We  are  dealing  with  hundreds  of  thousands  of  men,  milhons  of  men, 
and  many  thousands  of  employers  in  a  dynamic  work,  and  I  say  that 
if  our  decisions  are  ignored  by  Montgomery  Ward,  if  they  cannot  be 
enforced  against  Montgomery  Ward,  they  cannot  be  enforced  at  all. 

The  Chairman.  Mr.  Davis,  would  you  like  to  explain  to  this 
committee  the  difference  between  seizure  of  Montgomery  Ward's 
plant  and  the  failure  to  seize  John  L.  Lewis'  office  during  the  coal 
strike?    A  lot  of  people  want  to  know  about  that. 

Mr.  Davis.  I  think  that  is  a  very  interesting  and  natural  question. 
Of  course,  you  say  right  off  the  bat  that  we  wanted  to  use  Mont- 
gomery Ward  for  the  good  of  the  country,  and  we  didn't  want  to  use 
Mr.  Lewis'  office.     But  that  is  only  a  partial  answer. 

The  inside  truth  of  the  matter  is  this.  Everybody  understands 
that  when  you  seize  a  plant  of  a  manufacturer  who  has  refused  to  go 
along  with  this  war-time  program,  nobody  has  any  difficulty  with 
that — ^but  they  say,  "Why  seize  his  plant  when  it  is  the  workers 
that  won't  go  along?" 

The  answer  to  that  is  a  very  profound  constitutional  answer  which 
this  Congress  understood  but  which  is  not  so  easy  to  explain. 

When  the  War  Labor  Disputes  Act  was  in  Congress  it  was  proposed 
to  make  it  a  crime  by  concerted  action  to  oppose  or  interfere  with  the 
orders  of  the  Board.  And,  if  I  remember  correctly,  it  was  Congress- 
man Jerry  Voorhis  who  pointed  out  that  you  could  not  do  that  in 
this  country — or  perhaps  he  said  that  you  shouldn't  do  it — because 
to  make  it  a  crime  for  a  private  citizen  to  interfere,  without  violence, 
with  the  business  of  a  private  employer,  is  just  not  good  Americanism 
and  Mr.  Voorhis  said,  "You  must  make  this  plant  a  Governmant 
plant  before  you  make  it  a  crime  to  interfere  with  its  operations. 
It  must  be  a  crime  against  the  Government,  not  against  the  private 
employer.  We  don't  order  out  the  United  States  Army  to  protect 
the  rights  of  a  private  employer." 

And  that  suggestion  of  Mr.  Voorhis  immediately  was  accepted,  as  I 
remember,  unanimously  by  the  House,  and  the  House  put  into  the  bill 
that  the  criminal  penalties  apply  only  after  seizure. 

In  other  words,  where  the  union  or  the  workers  are  at  fault,  the 
seizure  is  made  in  order  to  make  what  they  are  doing  a  punishable 
crime.  It  is  the  first  step  to  putting  them  in  jail,  so  to  speak,  if  they 
keep  on  with  it. 

I  think  that  is  good  Americanism,  good  constitutionalism,  but  it  is 
not  so  easy  to  understand. 

The  people  say,  "Why  seize  the  employer's  plant  when  the  men 
are  at  fault,"  and  the  answer  is  that  you  seize  it  because  you  want  all 
the  power  of  the  United  States  Government  to  be  available  against 
these  men  who  are  defying  that  Government — and  you  can  only  do 
that  by  seizing  the  plant. 

And,  as  a  matter  of  fact,  as  you  know,  the  seizures  that  have 
occurred  of  plants  where  the  union  or  the  workers  are  at  fault  have 
been  without  harm  to  the  employer.  The  employer's  rights  are  fully 
protected  and,  as  a  matter  of  fact,  it  is  always  with  benefit  to  the 
employer  because  he  gets  his  plant  back  at  work  and  gets  to  make 
money  out  of  it. 
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Look  at  the  coal  mines,  Mr.  Chairman.  Suppose  the  Government 
had  not  taken  over  the  coal  mines.  What  would  be  the  economic 
status  of  the  operators  of  the  coal  mines  today?  They  would  all  be 
broke. 

I  have  talked  too  much  on  that,  maybe. 

The  Chairman.  One  or  two  other  questions,  Mr.  Davis. 

Do  you  construe  section  7  of  the  War  Labor  Disputes  Act  to 
require  the  War  Labor  Board  to  take  jurisdiction  over  cases  certified 
to  it  by  the  United  States  Conciliation  Service? 

Mr.  Davis.  Yes. 

The  Chairman.  Has  the  Board  ever  failed  to  take  jurisdiction  in 
any  case  certified  to  it  by  the  Conciliation  Service? 

Mr.  Davis.  No,  sir.  We  have  a  liaison  with  the  Conciliation 
Service.  We  have  a  two-man  committee,  one  from  them  and  one 
from  us,  and  they  keep  in  very  close  contact. 

We  sometimes  persuade  the  Conciliation  Service  to  take  the  case 
back  when  we  think,  for  one  reason  or  other,  that  conciUation  has 
not  been  exhausted.  If  they  say,  "No,  we  are  going  to  certify  this 
thing,"  we  have  to  take  it,  of  course. 

The  Chairman.  One  other  question  and  I  will  be  through.  There 
is  some  doubt  in  my  mind  whether  the  power  of  the  War  Labor  Board 
rests  exclusively  imder  the  War  Labor  Disputes  Act  of  whether  you 
still  operate  to  some  extent  under  the  power  given  by  Executive  order. 
Will  you  tell  us  about  that? 

Mr.  Davis.  I  think  the  answer  to  that  would  be  that  certainly  the 
existence  of  Executive  Order  9017  was  recognized  in  the  act  of  Congress 
which  says: 

National  War  Labor  Board  established  by  Executive  Order  No.  9017,  dated 
January  12,  1942,  in  addition  to  all  powers  conveyed  on  it  by  certain  statutes 
and  any  Executive  order  or  regulation  issued  under  the  provisions  of  the  act  of 
October  2,  1942,  shall  have  the  following  powers  and  duties," 

which  I  think  is  language  appropriately  interpreted  as  preserving  the 
old  powers  under  the  Executive  order,  and  adding  to  them. 

I  don't  recall,  however,  Mr.  Chairman,  that  that  question  has  ever 
been  siernificant  in  our  discussion  of  any  case. 

I  would  say  with  a  great  deal  of  confidence  that  every  case  we  have 
handled  since  the  act  of  Congress  has  been  amply  supported  by  the 
authority  given  in  the  act  without  recourse  to  9017. 

The  Chairman.  But  you  are  positive,  then,  as  I  understand  your 
testimony,  that  the  jurisdiction  of  the  War  Labor  Board  is  not  limited 
to  plants  engaged  directly  in  the  manufacture  of  munitions  and  war 
supplies. 

Mr.  Davis.  Oh,  yes,  sir;  I  think  there  is  no  doubt  about  that. 

The  Chairman.  JRegardless  of  what  may  be  the  people's  opinion 
as  to  the  President's  powers,  the  Board  has  jurisdiction  over  any 
labor  dispute  which  they  think  may  interfere  with  the  war  effort; 
is  that  correct? 

Mr.  Davis.  That  is  right,  sir.  That  was  brought  out  very  clearly 
in  the  discussion  in  the  Congress,  in  the  Senate. 

Senator  Taft  made  a  remark  that  I  have  somewhere  in  nay  papers 
here,  directly  in  point  there.  The  question  was  raised,  in  effect, 
"Oh,  no,  the  powers  of  this  Board  are  not  intended  to  be  limited  in 
that  way." 


The  Chairman.  The  Board  also  has  the  power  and  authority  to 
pass  on  applications  for  wage  increases,  both  in  war  industries  and 
outside  of  war  industries,  has  it  not? 

Mr.  Davis.  Yes,  sir;  all  wage  increases. 

The  Chairman.  All  right. 

Mr.  Dewey? 

Mr.  Dewey.  I  will  reserve  my  time. 

The  Chairman.  Mr.  Elston? 

Mr.  Elston.  Mr.  Davis,  this  morning  you  commented  somewhat 
at  length  about  the  old  National  Mediation  Board,  and  mentioned 
that  it  was  succeeded  by  the  National  War  Labor  Board.  As  a 
matter  of  fact,  when  that  transition  took  place,  the  new  Board 
retained  the  same  personnel,  practically,  didn't  it? 

Mr.  Davis.  No.  What  happened  there  was  this:  It  was  a  50-50 
matter,  Mr.  Elston.  What  we  tried  to  do,  or  what  was  attempted 
to  be  done  by  the  President  and  those  who  were  advising  him,  was 
to  take  half  of  the  members  of  the  new  Board  from  the  old  Board, 
and  the  other  half  were  to  be  taken  from  the  outside. 

That  was  substantially  done.  For  instance,  Dr.  Graham  and  I  had 
been  on  the  old  Board  and  we  were  put  on  the  new  Board.  Dr. 
Taylor  and  Wayne  Morse  were  brought  in  as  new  public  members 
and  that  Went  on  down  the  line. 

Mr.  Elston.  You  retained  the  same  employees,  did  you  not? 

Mr.  Davis.  Yes;  but  the  organization  was  smaller  than  we  have 
now. 

Mr.  Elston.  The  Executive  order  provided  for  that,  didn't  it? 

Mr.  Davis.  I  think  so. 

Mr.  Elston.  Now,  Mr.  Davis,  the  reason  for  the  dissolution  of  the 
old  Mediation  Board  was  that  some  of  the  members  walked  out? 

Mr.  Davis.  That  is  right. 

Mr.  Elston.  And  the  War  Labor  Board  was  then  set  up  by  Execu- 
tive order  because  there  wasn't  any  board  to  handle  labor  disputes? 

Mr.  Davis.  Well,  Pearl  Harbor  came  in  in  the  interval,  Mr.  Elston, 
and  made  a  great  difference. 

Mr.  Elston.  So  the  new  Board  was  set  up  not  solely  because  of  the 
so-called  agreement  between  industry  and  labor,  but  because  the  old 
Mediation  Board  had  passed  out  of  existence? 

Mr.  Davis.  Let  me  give  you  the  exact  picture  on  that,  because  I 
recall  it  very  well. 

I  was  Chairman  of  the  old  Mediation  Board  and  was  hobbling 
along  on  crutches,  so  to  speak. 

The  C.  I.  O.  people  had  withdrawn  from  the  Board — not  the  A.  F. 
of  L.,  but  the  C.  I.  O.  people.  And  we  were  handling  cases,  but  not 
all  cases,  and  we  were  trying  to  work  out  some  scheme  to  get  back  our 
broken  leg,  and  I  think  we  would  have  worked  out  some  scheme.  We 
had  done  a  lot  of  thinking  about  it. 

I  don't  know,  but  I  had  made  some  suggestions  and  they  had 
advanced  to  some  extent. 

I  will  never  forget  on  the  morning  of  Pearl  Harbor,  or,  when  I 
found  out  about  it,  which  was  not  until  late  in  the  day,  the  very  next 
morning  I  got  on  the  phone  and  got  in  touch  with  the  Secretary  of 
Labor  and  others  with  whom  we  had  been  conferring  on  this,  and  I 
said  right  away,  **Our  problem  is  settled.  We  won't  have  any  trouble 
now  getting  a  new  board,"  and  sure  enough  we  didn't. 
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Mr.  Elston.  The  power  given  to  the  old  Board  was  practically 
the  same  as  the  power  later  given  to  the  War  Labor  Board? 

Mr.  Davis.  I  wouldn't  regard  that  as  an  accurate  statement,  Mr. 
Elston.  The  fact  of  the  matter  is  that  the  power  given  to  the  Media- 
tion Board  in  its  original  Executive  order,  if  you  read  it  today, 
sounds  like  a  gentle  wind  in  the  springtime  compared  to  the  language 
of  the  Executive  order  setting  up  the  War  Labor  Board  after  Pearl 
Harbor. 

The  original  Executive  order  is  tentative.  We  were  to  take  the 
case,  we  were  to  study  it,  we  were  to  make  recommendations,  and,  if 
we  thought  it  would  do  any  good,  we  were  authorized  to  make  them 
public.     There  was  not  a  word  of  compulsion  in  it. 

The  tone  changed,  and  Executive  Order  9017,  authorized  the 
Board  to  make  orders  determining  the  dispute. 

Mr.  Elsion.  Did  it  give  any  authority  to  enforce  the  orders? 

Mr.  Davis.  No. 

Mr.  Elston.  Did  the  War  Labor  Disputes  Act  give  you  any  author- 
ity to  enforce  the  orders? 

Mr.  Davis.  No. 

Mr.  Elston.  Now,  there  is  a  vast  difference,  isn't  there,  between 
section  7,  which  is  the  general  section  that  simply  gave  the  War  Labor 
Board  some  statutory  authority,  and  section  3,  which  gives  the  Presi- 
dent the  right  to  seize  a  plant,  a  mine,  or  other  facility? 

Mr.  Davis.  That  is  the  very  question  I  was  raising  with  the  com- 
mittee, Mr.  Elston. 

What  I  say  is:  We  have  assumed  that  the  power  to  seize  which  does 
not  rest  in  us  but  iu  the  President,  the  statutory  power  to  seize  was 
intended  to  be  as  broad  as  our  duty  to  order.  Otherwise,  you  are 
going  to  have  orders  which  is  our  duty  to  make,  and  no  power  to  en- 
force them,  and  I  say  to  this  committee  and  to  anyone  else  who  is 
interested,  that  if  you  want  to  threaten  the  safety  of  the  constitutional 
guaranties,  there  is  no  better  way  in  the  world  to  do  it  than  for  the 
Congress  to  give  a  body  like  ours  the  right  to  make  an  order  and  leave 
no  provision  for  having  those  orders  carried  out  in  a  certain  class  of 
cases,  because  it  seems  to  me — or  rather  I  will  put  it  this  way — that  is 
what  I  mean  when  I  say  you  cannot  threaten  our  fundamental  liberty 
by  foreseeable  emergencies  unless  someone  neglects  his  duty  because 
we  can  point  out  the  emergencies  to  the  Congress  and  if  the  Congress 
does  not  provide  for  them,  as  I  believe  they  have  done,  then  there  is 
where  the  danger  begins. 

Mr.  Elston.  Do  you  think  that  section  3,  which  specifically  refers 
to  a  plant,  a  mine,  or  a  facility  equipped  for  the  manufacture,  pro- 
duction, or  mining  of  any  articles  or  materials  which  may  be  required 
for  the  war  effort,  includes  a  retail  store? 

Mr.  Davis.  I  don't  know  that  that  question  can  be  answered  in 
that  form.     I  have  already  expressed  myself. 

I  think  under  the  act  of  Congress  the  President's  power  to  seize  is 
as  broad  as  the  Board's  power  to  order.  I  say  to  the  Congress  that 
if  I  am  mistaken  about  that,  then  there  is  left  unprovided  for  orders 
of  the  Board,  with  no  congressional  authority  given  for  their  enforce- 
ment, and  the  act  ought  to  be  amended. 

Mr.  Elston.  Mr.  Davis,  can  you  give  any  reason  at  all  why  Con- 
gress should  single  out  just  three  specific  types  of  business,  namely, 
a  plant,  a  mine,  or  a  facility,  all  of  which  must  be  equipped  for  the 
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manufacture,  production,  or  mining  of  any  articles  which  may  be 
required  within  the  war  effort — ^why  Congress  in  section  3  would  limit 
it  to  those  three  things  and  not  include  everything,  or  not  use  the 
all-exclusive  term  such  as  is  embodied  in  section  7? 

Mr.  Davis.  Well,  section  3  was  dealing  with  quite  a  different  thing 
from  section  7.  Section  7  was  dealing  with  the  kind  of  disputes  that 
were  to  be  certified  to  us  by  the  Conciliation  Service,  very  broadly. 

Now,  section  3  was  an  amendment  to  the  old  law,  section  9,  wasn't 
it?    As  to  what  remedy  would  be  applied? 

Now,  they  have  a  very  different  origin,  as  you  probably  know.  One 
came  from  Senator  McCarran's  bill,  and  the  other  came  from  an 
entirely  different  direction,  and  they  had  certainly  a  very  different 
wording.  But,  as  I  say,  we  have  and  do — perhaps  I  ought  not  to  say 
"we"  because  we  don't  do  the  interpreting  of  section  3.  It  is  the 
President  and  his  advisers  who  do  that. 

We  operate  under  section  7.     We  issue  our  orders  under  section  7. 

Now,  whether  we  recommend  to  the  President — we  report  to  the 
President,  and  recommend  appropriate  action.  He  knows  what  we 
mean,  but  the  seizure  is,  as  you  suggest,  under  section  3. 

And,  what  I  say  to  you  is  this:  That  we  have  interpreted  section  3 
to  be  broad  enough  to  cover  every  order  that  we  are  directed  by  the 
act  to  make  which  is  not  complied  with,  and  I  say  to  the  House  of 
Congress  that  if  the  method  of  securmg  compliance  is  less  broad  than 
the  power  to  order,  then  you  are  going  to  leave  orders  of  the  War 
Labor  Board  without  any  statutory  means  of  enforcement,  and  you 
are  gomg  to  put,  I  think,  the  Administration  in  a  position  where  it 
will  have  to  exercise  this  extraordinary  constitutional  power,  whatever 
it  may  be,  and  which  I  don't  care  to  define. 

Mr.  Elston.  Now,  Mr.  Davis,  you  testified  before  the  MiHtary 
Affairs  Committee  when  it  had  this  bill  under  consideration,  didn't 
you? 

Mr.  Davis.  Yes,  sir;  I  think  so. 

Mr.  Elston.  You  didn't  ask  for  any  authority  under  section  7. 
did  you? 

Mr.  Davis.  I  don't  know  what  you  mean  by  that. 

Mr.  Elston.  Did  you  ask  Congress  to  impose  any  penalty  for 
failure  to  obey  any  order  you  might  make  under  section  7? 

Mr.  Davis.  No.     We  were  not  asking  Congress  for  anything. 

When  I  appeared  before  the  Military  Affairs  Committee,  it  was  at 
the  request  of  the  committee,  and  I  can't  remember  whether  the 
subject  of  enforcement  came  up  at  my  appearance  there.  But  we 
had  advised  the  Senate  and  the  House  too — yes,  I  remember  now — a 
similar  letter  had  been  written  to  the  Military  Affairs  Committee, 
written  to  Senator  Van  Nuys,  in  which  we  had  said  that  we  thought 
the  orders  of  the  Board  should  not  be  reviewable  on  their  merits  or 
enforceable  by  court  action. 

Is  that  what  you  mean?  » 

Mr.  Elston.  As  a  matter  of  fact,  you  opposed  at  least  a  part  of 
the  War  Disputes  Act  when  you  wrote  a  letter  to  Speaker  Rayburn 
against  the  bill,  didn't  you? 

Mr.  Davis.  I  can't  remember  that  view.  Can  you  refresh  my 
recollection  about  that— about  what  part  of  it 

Mr.  Elston.  Don't  you  remember  that  your  Board  and  Secretary 
Patterson  and  representatives  of  the  Navy  Department  and  several 
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others,  including  the  National  Labor  Relations  Board,  wrote  a  letter 
to  the  Speaker,  opposing  certain  parts  of  the  War  Labor  Disputes 
Act? 

Mr.  Davis.  I  can  remember  that  we  did  write  such  a  letter,  but  I 
don^t  remember  at  the  moment,  without  refreshing  my  recollection, 
what  part  it  was. 

Mr.  Elston.  You  opposed  the  30-day  cooling  off  period  in  that 
particular,  didn't  you? 

Mr.  Davis.  I  think  so;  yes. 

Mr.  Elston.  So  that  you  never  did  ask  Congress  at  any  time  to 
enforce  any  order  of  the  War  Labor  Board? 

Mr.  Davis.  No;  quite  the  contrarjr. 

I  have  said,  Mr.  Elston,  that  nothing  could  so  cripple  the  work  of 
this  agency — and  it  is  none  too  easy — as  to  give  it  the  power  of  en- 
forcement, making  policemen  out  of  it. 

The  War  Labor  Board  is  the  place  where  the  three  sides  get  together 
and  try  to  come  to  a  rational  conclusion.  You  wouldn't  think  so 
sometimes  if  you  could  see  us  at  it,  but  that  is  what  we  are  really 
doing,  and  I  think  the  thing  we  must  not  be  supplied  with  is  our  own 
power  of  enforcement.     Somebody  else  has  got  to  do  that. 

Mr.  Elston.  You  are  contending  now,  aren't  you,  that  the  War 
Disputes  Act  provides  the  most  drastic  kind  of  remedy,  namely,  it 
allows  the  President  of  the  United  States  to  seize  any  kind  of  private 
industry  in  the  United  States? 

Mr.  Davis.  We  have  always  understood  that  the  seizure  provision 
under  the  act  was  as  broad  as  the  provision  authorizing  us  to  make 
orders. 

And  I  repeat  that  if  it  does  not,  then  Congress  is  leaving  us  with 
the  power  to  make  orders  affecting  the  war,  and  nobody  has  the  power 
to  enforce  them  by  congressional  provision.  If  you  do  that,  Mr. 
Elston,  it  seems  to  me  nothing  but  disaster  could  come  from  it. 

Mr.  Elston.  Isn't  this  the  situation,  Mr.  Davis:  You  didn't  want 
any  power  of  enforcement ;  you  have  indicated  that  here  today. 

Mr.  Davis.  That  is  right.     We  didn't  want  to  be  pohcemen. 

Mr.  Elston.  So  that  when  Congress  wrote  the  War  Disputes  Act, 
in  section  7,  they  gave  you  practically  the  same  authority  and  power 
you  had  before,  except  that  they  gave  you  the  power  of  subpena  and 
the  reason  they  did  that  was  that  you  were  maintaining,  or  somebody 
was  maintaining  that  you  couldn't  bring  John  L.  Lewis  before  the 
War  Labor  Board  and  enforce  his  appearance  before  the  Board.  Is 
that  correct? 

Mr.  Davis.  I  don't  remember  the  John  L.  Lewis  incident,  but  it 
is  certainly  correct  that  in  the  act,  section  7  gave  us  no  power  that 
we  did  not  have  before,  except  the  power  of  subpena,  and  the  differ- 
ence was  that  the  power  we  had  before  had  been  derived  from  Execu- 
tive order  and  is  now  derived  from  a  congressional  act. 

Mr.  Elston.  And  ^ide  from  the  subpena  power  you  didn't  get 
much  more  additional  authority  did  you? 

Mr.  D/  VIS.  I  don't  think  so,  no. 

Mr.  Elston.  And  you  don't  contend  now  that  you  had  any  more 
power  than  you  had  before  except  to  say  that  if  you  certify  any  busi- 
ness to  the  President,  no  matter  what  business  it  is,  has  failed  to 
comply  with  your  order,  the  President  may  seize  that  business. 
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Now,  as  a  matter  of  fact,  section  3  was  the  outgrowth  of  a  separate 
and  distinct  piece  of  legislation  that  came  to  the  House  from  the 
Senate  in  what  is  known  as  the  Coimally  bill,  and  Congress  confined 
seizures  to  plants,  mines,  or  other  faciUties  engaged  in  the  manufac- 
ture, production,  or  mining  of  articles  required  in  the  war.  That  is 
correct,  isn't  it? 

Mr.  Davis.  Yes. 

Mr.  Elston.  And  that  is  the  way  you  understand  the  act,  isn't  it? 

Mr.  Davis.  The  way  I  understand  the  act  is  that  that  power  to 
seize,  is  as  broad  as  our  power  to  order.  What  I  am  saying  to  the 
committee  here,  and  to  the  Congress,  is  that  it  is  a  very  dangerous 
thing,  dangerous  to  our  fundamental  institutions,  to  leave  the  War 
Labor  Board  with  the  power  to  order  in  one  case  and  no  power  to 
enforce  that  order.  There  is  nothing  more  dangerous  than  that  in 
a  democracy. 

Mr.  Elston.  How  do  you  get  out  of  the  words,  plant,  mine  or 
facility,  equipped  for  the  manufacture,  production,  or  mining  of  any 
articles  or  materials  which  may  be  required  for  the  war  effort — how  do 
you  get  out  of  that  narrow  definition  an  enterprise  like  Montgomery 
Ward? 

Mr.  Davis.  Mr.  Elston,  I  am  not  here  to  argue  with  you  about  it. 
What  I  say  to  you  is  that  it  is  up  to  Congress. 

In  our  interpretation  of  the  act  of  Congress,  the  only  thing  we  have 
to  interpret  really  is  the  part  that  tells  us  what  to  do,  and  we  inter- 
preted that  and  we  make  orders  in  any  cases  that  we  think  will  sub- 
stantially affect  the  war  effort,  and  that  is  very  broad. 

Now,  we  pass  it  on  to  the  President.  It  is  not  for  me  to  say  what 
the  President's  powers  are  under  section  3. 

But,  what  I  say  to  this  committee  is  that  if  the  President's  power 
to  seize  is  less  broad  than  our  power  to  order  under  the  statute,  then 
you  are  leaving  a  situation  where  we  have  to  issue  orders  and  there  is 
no  way  to  enforce  them,  and  in  wartime  it  is  a  dangerous  thing  to  do. 

If  there  is  any  threat  to  our  fundamental  liberty  it  will  come  out  of 
leaving  an  order  of  a  statutory  body  in  a  hot  situation  without  power 
of  enforcement.  If  you  want  to  destroy  our  fundamental  liberties, 
that  is  the  way  to  do  it,  because  the  President  would  have  to  act. 

Mr.  Elston.  Isn't  that  what  you  asked  for? 

Mr.  Davis.  No. 

Mr.  Elston.  Didn't  you  say  to  Congress  that  you  didn't  want  any 
authority  to  enforce  the  powers  you  already  had? 

Mr.  Davis.  I  don't  know,  Mr.  Elston,  whether  you  understand 
your  own  question  or  not,  frankly.  What  I  am  saying  to  you  is:  We 
don't  want  any  duty  or  power  to  enforce  our  own  orders  at  all.  We 
want  to  hand  that  over  to  the  cop.  We  cannot  be  a  successful  tripar- 
tite agency  if  we  are  our  own  policemen.  That  doesn't  mean  that  I 
don't  think  our  orders  should  be  enforced  by  anyone. 

Mr.  Elston.  You  feel,  don't  you,  that  your  orders,  unless  they  per- 
tain to  a  plant,  a  mine,  or  other  facility  engaged  in  manufacturing 
materials  or  mining  materials  for  the  war  effort,  are  purely  directive? 

Mr.  Davis.  I  think  we  can  get  this  straight  if  you  follow  me.  I 
think  that  our  orders  must  be  made  in  the  very  widest  fields  in  any 
dispute  which  may  affect  the  war  effort. 

When  our  orders  are  made,  we  do  not  have  their  enforcement.  I  say 
to  you  they  should  all  be  made  enforceable.    We  have  assumed  that 
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they  were  all  enforceable.  If  it  was  the  intention  of  Congress  to  make 
only  half  of  them  enforceable,  I  say  that  gives  rise  to  a  very  dangerous 
constitutional  situation  which  is  bound  to  lead  not  only  to  strikes,  but 
to  constitutional  trouble. 

Mr.  Elston.  You  contended  rather  recently  in  a  case  in  the  Dis- 
trict of  Colimibia,  the  case  of  Montgomery  Ward  &  Co.  versus  your 
own  board,  Case  No.  21483,  that  there  is  no  constraint  upon  the 
parties  affected  by  your  order  to  do  what  the  Board  may  decide  they 
should  do,  except  moral  constraint.  Did  you  make  that  contention  in 
that  case? 

Mr.  Davis.  I  don^t  remember.    I  assume  so. 

Mr.  Garrison  is  here  if  you  want  to  ask  him  about  that. 

I  know  what  the  situation  is.  We  have  no  power  to  enforce  our 
orders.  We  don't  want  to  be  our  own  policemen.  Somebody  else  has 
has  got  to  do  that.    A  policeman  can't  settle  family  quarrels. 

Mr.  Elston.  Didn't  you  say  in  that  case  that  Section  7  of  the 
War  Disputes  Act  ratified  and  confirmed  Executive  Order  9017  with- 
out changing  the  nature  of  the  Board's  functions  or  the  effect  of  its 
orders? 

Mr.  Davis.  Yes,  that  is  certainly  true  and  I  assume  it  was  said 
then. 

Mr.  Elston.  Executive  Order  9017  didn't  give  you  power  to 
refer  cases  to  the  President  for  seizure,  did  it? 

Mr.  Davis.  We  don't  need  any  power  to  refer  a  case  to  the  Presi- 
dent. Neither  Executive  Order  9017  or  the  statute  gives  us  power 
to  refer  cases  to  the  President.  We  report  to  the  President  of  the 
United  States,  the  Commander  in  Chief  in  time  of  war,  that  we  are 
in  trouble,  and  when  we  do  it,  we  salute. 

Mr.  Elston.  You  said  in  answer  to  a  question  by  Mr.  Ramspeck 
that  seizure  was  your  only  way  of  enforcing  your  order. 

Mr.  Davis.  Against  a  union. 

Mr.  Elston.  Yes. 

Mr.  Davis.  Yes;  that  is  what  I  meant.  We  have  to  seize  in  order 
to  make  the  acts  of  the  union  in  defiance  of  the  order  criminal. 

Mr.  Elston.  Now,  Mr.  Davis,  you  said  that  the  situation  in 
Chicago  had  created  a  great  problem,  it  was  very  serious,  and  there- 
fore you  had  to  refer  the  matter  to  the  President.  Do  you  feel  that 
way  about  it? 

Sir.  Davis.  Yes. 

Mr.  Elston.  What  was  the  sole  issue  there? 

Mr.  Davis.  The  issue  there  was  this:  There  had  been  a  contract 
in  existence  for  years.  The  contract  came  to  an  end.  The  union 
tried  to  negotiate  a  renewal  of  the  contract  and  the  company  said, 
"You  no  longer  represent  a  majority,"  and  refused  to  bargain  with 
them.  That  was  the  issue.  It  was  certified  then  to  us.  And  look! 
We  did  this  violent,  arbitrary  thing.  We  said  "Won't  you  fellows 
please  sit  still;  stay  as  you  are  untu  this  question  of  representation 
can  be  determined  by  the  duly  constituted  methods  provided  by  law?" 
And  we  were  so  arbitrary  about  it  that  we  said  to  Montgomery  Ward, 
for  the  first  and  only  time,  we  said,  "Since  you  raised  the  question, 
and  it  has  some  show  of  verity  about  it,  we  will  order  this  union  to 
have  an  election,"  something  that  they  were  not  required  to  do  by  law. 

And  we  said  to  those  people,  "We  will  provide  for  an  election  for 
you  that  the  law  does  not  provide  for,  so  as  to  find  out  whether  or  not 
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you  are  right  in  saying  this  union  does  not  represent  your  employees. 
All  we  ask  you  to  do  is  to  maintain  the  present  status  until  the  election 
is  held." 

And  what  we  got  from  Montgomery  Ward,  was  the  most  thorough- 
going and  deliberate  tearing  down  of  the  relationship.  Every  effort 
was  made  that  they  could  make  to  destroy  the  status  that  existed  at 
that  time. 

Mr.  Elston.  Weren't  they  at  all  times  asking  for  an  election? 

Mr.  Davis.  Yes,  they  were. 

Mr.  Elston.  And  if  the  election  had  been  held  that  would  have 
terminated  the  whole  thing,  wouldn't  it? 

Mr.  Davis.  I  would  have  thought  so  until  when  the  election  was 
held,  much  to  my  surprise,  Mr.  Avery  came  out  in  the  newspapers 
and  said  he  would  not  agree  to  the  proposal  anyway,  even  after  the 
election. 

Mr.  Elston.  When  the  election  was  held  the  soldiers  were  with- 
drawn and  the  plant  was  turned  back  to  its  former  owners,  wasn't  it? 

Mr.  Davis.  Yes. 

Mr.  Elston.  So  the  election  was  the  only  thing  that  Montgomery 
Ward  &  Co.  was  asking  for  and  when  the  election  was  held  the  prop- 
erty was  turned  back? 

Mr.  Davis.  Yes.  But  the  union  was  asking  for  something. 
Montgomery  Ward  got  all  they  asked  for  from  the  Government,  but 
then  the  question  was  Were  their  employees  to  get  what  they  asked 
for,  and  as  I  read  the  papers,  Mr.  Avery  came  out  and  said  that  in 
spite  of  the  fact  that  these  men  had  been  demonstrated  by  the  la\vful 
process  to  represent  the  majority  of  his  employees,  that  he  was  not 
going  along  anyway. 

Mr.  Elston.  Do  you  know  why  the  property  was  turned  back  be- 
fore even  the  results  of  the  election  were  known? 

Mr.  Davis.  No,  sir,  I  don't.     Do  you? 

Mr.  Elston.  No.     I  would  hke  to  know. 

Mr.  Davis.  I  don't  know. 

Mr.  Elston.  Don't  you  think  that  that  determined  the  only  thing 
at  issue — the  election? 

Mr.  Davis.  That  is  what  I  thought  until  the  next  day  when  the 
President,  as  I  recall  it,  made  a  remark  to  the  press  conference  indi- 
cating that  he  thought  that  had  solved  the  diflaculties  between  them, 
and  the  next  day  Montgomery  Ward  came  out  and  said,  "Not  at  all," 
that  there  was  still  differences  between  them. 

Mr.  Elston.  There  is  no  strike. 

Mr.  Davis.  No. 

Mr.  Elston.  They  are  at  work? 

Mr.  Davis.  The  men  are  working  because  they  are  loyal  citizens  of 
the  United  States  who  went  back  to  work  when  the  Government  told 
thein  to,  and  they  are  working  without  a  contract,  although  under  an 
election  they  have  been  found  to  be  representative  of  the  majority  of 
the  workers  and  are  entitled  to  speak  for  them  all. 

Mr.  Elston.  They  are  bargaining  now? 

Mr.  Davis.  I  don't  know.  I  believe  they  are.  They  have  no  con- 
tract. 

Mr.  Elston.  Now,  Mr.  Davis,  in  your  affidavit  which  was  filed  in 
the  Chicago  case,  you  contended,  did  you  not,  that  if  the  matter  was 
not  settled,  the  strike  would  spread? 
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Mr.  Davis.  Yes,  sir,  I  expressed  that  opinion. 

Mr.  Elston.  Now,  before  a  strike  could  spread,  there  would  have  to 
be  a  vote  of  the  employees  under  the  War  Disputes  Act  and  a  30-day 
cooling  off  period,  wouldn^t  there? 

Mr.  Davis.  No,  sir.  That  reminds  me,  Mr.  Elston,  of  the  resolution 
passed  by  our  common  council  in  New  York,  and  the  resolution  was 
that  the  picture  of  our  beloved  mayor  be  and  hereby  is  hung  upon  the 
wall  of  the  council  room,  but  that  didn't  hang  the  picture.  And  the 
law  requiring  that  men  should  vote  before  they  strike  does  not  keep 
them  at  work. 

Mr.  Elston.  Were  you  assuming  that  there  would  be  strikes  and 
that  they  would  ignore  the  provisions  of  the  War  Disputes  Act? 

Mr.  Davis.  Certainly. 

Mr.  Elston.  And  were  you  also  assuming  that  they  would  ignore 
their  no-strike  pledge? 

Mr.  Davis.  Yes. 

Mr.  Elston.  You  had  to  assume  that  in  order  to  make  the  state- 
ment  


Mr.  Davis.  Certainly  I  had  to  assume  it,  Mr.  Elston,  and  if  I  had 
not  assumed  it  I  would  have  been  hiding  my  head  like  an  ostrich  in  the 
sand. 

What's  the  use  of  making  words  about  it.  We  know  very  well  that 
in  spite  of  the  no-strike  pledge  and  in  spite  of  this  well-intentioned 
law,  men  quit  work. 

Mr.  Elston.  Did  you  have  any  evidence  that  anybody  was  going 
out  on  strike  because  of  the  Montgomery  Ward  controversy? 

Mr.  Davis.  Yes,  I  had  a  great  deal  of  evidence.  As  a  matter  of 
fact,  Mr.  Elston,  we  had  a  strike  at  the  Pullman  plant  where  Mr. 
Avery  is  interested.  They  took  the  position  up  there,  "Oh,  these 
fellows  at  Montgomery  Ward  have  struck  because  Montgomery  Ward 
doesn't  obey  the  War  Labor  Board's  order,  and  the  War  Labor  Board 
is  not  doing  anything  about  it."  So  they  said,  "Well,  our  employer, 
the  Pullman  Co.,  has  not  complied  with  the  order  of  the  Board  so  we 
are  going  to  strike.  We  have  as  much  right  to  strike  as  Montgomery 
Ward."  The  difference  was  that  the  Pullman  employees  were  deciding 
for  themselves  whether  or  not  the  company  was  complying  with  our 
order.     That's  only  one. 

Listen,  Mr.  Elston;  this  matter  of  keeping  men  at  work  in  this 
coimtry  for  the  war  effort — and  I  say  this  to  you  who  should  know — 
but  I  can  say  statistically,  that  it  has  been  the  best  job  that  ever  has 
been  done  in  any  country  in  the  world  for  which  there  is  any  record. 

I  don't  attribute  that  to  the  War  Labor  Board  at  all.  I  attribute  it 
to  the  country  as  a  whole.  But  it  is  a  job  that  takes  doing  24  hours 
a  day.  There  is  not  a  day  in  the  week  that  we  don't  have  to  take 
action  to  keep  men  at  work  or  get  them  back  to  work.  And  if  anybody 
thinks  they  can  pass  an  act  of  Congress  and  keep  them  at  work,  they 
are  mistaken. 

I  think  the  basic  idea  about  a  strike  vote  in  the  act  was  a  good  one. 
They  said/'The  majority  of  American  citizens  are  patriots.  No 
patriot  will  strike  in  a  war  plant.  Therefore  all  we  have  to  do  is  to 
give  these  patriots  an  opportunity  to  vote  and  the  majority  of  them 
will  always  vote  against  a  strike." 

The  reasoning  did  credit  to  Congress,  but  it  didn't  work  out.  And 
the  reason  is  that  the  men  think  the  other  fellow  is  the  impatriotic  one. 
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That  is  the  way  human  beings  are.  The  test  is  in  the  votes  taken 
under  the  act.  The  tremendous  majority  of  them  have  voted  for 
a  strike. 

Mr.  Elston.  You  didn't  cite  the  Pullman  case  in  your  affidavit.  You 
mentioned  just  the  Pacific  coast  maritime  and  general  strike,  and  the 
recent  Nation-wide  strike  in  the  steel  industry  centering  in  Pittsburgh. 
The  Pacific  coast  maritime  and  general  strike  was  in  1934,  wasn't  it? 

Mr.  Davis.  1  don't  know  what  you  are  talking  about. 

Mr.  Elston.  Your  aflSdavit  filed  in  Chicago. 

Mr.  Davis.  I  haven't  the  affidavit  here.  But  I  either  have  failed 
to  make  myself  understood  or  something  is  wrong. 

What  I  was  trying  to  point  out  about  the  Pullman  strike  was  that 
as  a  result  of  the  row  at  Ward's,  the  Pullman  fellows  started  to  pull 
a  strike.  That  is  the  point  I  was  talking  about  here.  You  asked  if 
I  had  reason  to  believe  that  the  strike  would  spread  without  waiting 
to  take  a  vote  under  the  statute,  and  I  say  yes,  I  knew  it  would  spread. 
It  is  all  right  to  say  that  they  are  supposed  to  take  a  vote  under  the 
statute.     But  what  are  you  going  to  do  about  it? 

Mr.  Elsion.  Do  you  know  any  cases  where  strikes  have  spread 
simply  because  of  the  action  of  one  local? 

Mr.  Davis.  Oh,  yes;  I  have  a  case  I  mentioned  this  morning  where 
one  local  started  a  picket  line  in  Michigan  in  food  stores  and  they 
had  the  whole  town,  fifteen  or  twenty  thousand  men. 

Mr.  Elsion.  Do  you  know  of  kny  others? 

Mr.  Davis.  I  thuik  I  could  furnish  them  to  you — and  I  mean  what 
I  say — at  the  rate  of  one  a  day.  There  is  a  terrific  one  out  in  Detroit 
that  I  heard  about  this  morning.  I  have  not  been  able  to  get  back 
to  my  office  and  don't  know  how  it  stands,  but  a  very  difficult  situ- 
ation has  come  up  arising  out  of  some  minor  affair. 

Mr.  Elsion.  Well,  now,  the  steel  strike  that  you  referred  to  in 
your  affidavit  in  Chicago  was  on  a  Nation-wide  basis,  wasn't  it,  by 
vu-tue  of  some  negotiations  with  the  international  union  as  dis- 
tinguished from  a  mere  local  union? 

Mr.  DXvis.  Will  you  tell  me  what  steel  strike  it  was? 

Mr.  Elsion.  The  one  you  referred  to  in  your  affidavit. 

Mr.  Davis.  I  haven't  the  affidavit  before  me. 

Mr.  Elsion.  I  will  read  it  to  you: 

Examples  of  such  spreading  are  the  1943  strikes  in  Akron  centering  in  the 
rubber  industry,  the  Pacific  coast  maritime  and  general  strikes  in  1934,  and  the 
recent  Nation-wide  strikes  in  the  steel  industry  centering  in  Pittsburgh,  Pa. 

You  mentioned  only  those  three  examples. 

Mr.  Davis.  And  you  asked  about  the  third  one,  which  was  the 
steel  strike,  all  through  the  industry,  about  Christmas  time. 

Mr.  Elston.  The  steel  and  rubber  strikes  were,  of  course,  where  an 
international  union  was  making  certain  demands.  That  is  true,  isn't 
it? 

Mr.  Davis.  Not  exactly.  They  were  strikes  which  spread  because 
the  members  of  the  international  union  were  all  interested  in  the  same 
thing.     But  that  is  equally  true  of  Mongomery  Ward,  of  course. 

Mr.  Elston.  Now,  you  answered  a  question  this  morning  to  the 
effect  that  you  didn't  think  that  courts  had  any  jurisdiction  at  all  over 
any  order  of  the  War  Labor  Board. 

Mr.  Davis.  I  didn't  say  that. 
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Mr.  Elston.  Perhaps  I  didn't  state  it  exactly  the  way  you  said  it. 
What  did  you  say? 

Mr.  Davis.  If  you  want  my  views  about  it,  Mr.  Elston,  they  are 
this:  What  we  suggested  to  the  Congress,  and  the  Congress  adopted 
our  suggestion,  was  that  these  orders  of  ours  should  not  be  reviewable 
on  their  merits  in  court.  That  is  like  a  decision  of  the  N.  L.  R.  B.  as 
to  a  bargaining  unit.     That  was  a  decision  of  Congress. 

Now,  that  does  not  mean  that  an  act  of  our  board,  or  an  act  of  the 
President  to  carry  out  an  order  of  our  board  is  not  reviewable  in  coiu*t. 
I  suspect  you  are  a  better  constitutional  lawyer  than  I  am,  but  cer- 
tainly a  citizen  of  the  United  States  who  believes  that  he  has  been 
deprived  of  his  constitutional  rights  by  an  act  of  Government,  has 
access  to  the  courts  to  put  it  up  to  them. 

Mr.  Elston.  That  is  what  Montgomery  Ward  &  Co.  did  when  they 
filed  suit  in  the  District  of  Columbia. 

Mr.  Davis.  No,  sir. 

Mr.  Elston.  Didn't  they  contend  yoiu*  order  was  a  violation  of  the 
fourth  and  fifth  amendments  of  the  Constitution? 

Mr.  Davis.  Yes;  but  our  minds  don't  seem  to  run  along  very  well 
together. 

What  I  was  just  saying  to  you  was  that  the  orders  of  our  Board  were 
by  the  deliberate  act  of  Congress,  after  full  discussion,  left  without 
enforceability  in  the  courts. 

But  what  I  say  is,  that  an  act  of -the  Government  to  carry  out  an 
order  of  the  Board  which  is  charged  to  be  in  violation  of  the  constitu- 
tional rights  of  anybody,  can  be  reviewed  in  court.  Not  the  merits  of 
our  decision,  but  the  act  of  seizure. 

Mr.  Elston.  That  is  what  Montgomery  Ward  were  asking  in  the 
suit  of  the  District  of  Columbia. 

Mr.  Davis.  Not  exactly.  They  sort  of  hollered  before  they  were 
hurt.  They  brought  a  suit  to  enjoin  us  from  acting,  but  also  to  enjoin 
us  from  ordering. 

Mr.  Elston.  Don't  you  always  bring  an  injunction  suit  before  the 
damage  is  done?  * 

Mr.  Davis.  No,  you  don't.  And  you  don't  bring  an  injunction  suit 
against  the  pavement  in  the  road  because  a  fire  engine  skids  and  runs 
into  your  house. 

Mr.  Elston.  No,  you  sue  for  damages. 

Mr.  Davis.  But  you  don't  sue  the  road.  You  sue  the  fire  engine  or 
whoever  is  responsible  for  the  fire  engine. 

I  say,  under  an  act  of  Congress  most  deliberately  passed,  the  cor- 
rectness of  the  orders  of  the  War  Labor  Board — that  is  the  judgment 
or  lack  of  judgment  displayed— is  not  enforceable  in  court.  Why?  Be- 
cause it  takes  a  year  and  a  half  or  two  years  to  get  a  case  reviewed  in  the 
Supreme  Court,  and  the  war  will  be  over,  we  hope,  before  then.  But 
that  doesn't  mean  that  if  a  person  against  whom  an  act  of  the  Presi- 
dent enforcing  an  order  of  the  Board  is  appHed,  says,  "You  have  taken 
my  property  without  due  process  of  law,"  he  can't  go  into  court  with 

that. 

What  Montgomery  Ward  did  was  to  try  to  kill  two  birds  with  one 
stone.  They  tried  to  get  the  court  to  say  that  our  order  was  unlawful, 
and  it  has  been  up  to  two  or  three  courts  who  have  said  the  contrary. 
But  if  I  make  the  distinction  plain 

Mr.  Elston.  I  think  you  do,  but  you  have  not  answered  the 
question. 
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Mr.  Davis.  Excuse  me. 

Mr.  Elsion.  Montgomery  Ward  were  insisting  in  the  District  of 
Columbia  case  that  the  order  violated  the  Constitution. 
Mr.  Davis.  Yes,  sir. 

Mr.  Elston.  Specifically,  the  fourth  and  fifth  amendments. 
Mr.  Davis.  Yes,  sir. 

Mr.  Elston.  And  you  went  into  court  and  asked  for  the  dismissal 
of  the  case. 

Mr.  Davis.  The  Attorney  General  did  for  us;  yes,  sir. 

Mr.  Elston.  He  represented  you,  didn't  he? 

Mr.  Davis.  I  don't  know.  I  think  Hterally  and  constitutionally  he 
did  not. 

Mr.  Elston.  Who  did  represent  you  in  court? 

Mr.  Davis.  Nobody  represented  us.  The  Attorney  General  repre- 
sents the  President  and  took  the  case  over. 

Mr.  Elston.  This  is  the  case  before  the  seizure  where  Montgomery 
Ward  &  Co.  went  into  the  Federal  court  in  the  District  of  Columbia 
and  raised  the  question  of  the  validity  of  your  order  and  claimed  it 
violated  the  Constitution.  You  went  into  court  and  asked  to  have  it 
dismissed  and  attempted  to  preclude  them  from  getting  these  con- 
stitutional questions  determined.     Isn't  that  true? 

Mr.  Davis.  I  think  so;  yes. 

Mr.  Elston.  And  you  just  said  a  moment  ago  that  you  thought 
anybody  who  claimed  they  were  losing  constitutional  rights  had  a 
right  to  go  into  court  and  have  these  questions  determined. 

Mr.  Davis.  Yes.  I  say  this  with  some  hesitation,  but  all  I  say  is 
there  is  no  court  remedy  addressed,  as  I  understand  this  Montgomery 
Ward  case  was,  to  our  orders.  But  if,  in  backing  up  our  orders  and 
acting  under  this  act  of  Congress  or  by  the  so-called  reserve  powers, 
tbe  plant  is  seized,  then  as  I  understand  the  law,  there  is  a  suit  against 
the  person  who  seizes  the  plant  and,  in  that  suit  the  constitutional 
liberties  of  the  citizen  can  be  preserved.  That  is  the  way  I  under- 
stand it. 

Mr.  EL8TON.  You  said  a  while  ago,  didn't  you,  that  there  was  no 
authority  in  the  courts  at  all  to  enforce  any  order  you  might  make 
except  seizure  of  the  plant  by  the  President?     That  is  correct,  isn't  it? 

Mr.  Davis.  I  think  so. 

Mr.  Elston.  Now,  as  a  matter  of  fact,  in  a  case  that  was  recently 
m  the  District  of  Columbia,  filed  by  Montgomery  Ward  &  Co.,  Judge 
Goldsborough  held  there  was  another  remedj^,  namely,  mandatory 
injunction.     Do  you  disagree  with  the  court's  opinion  in  that  case? 

Mr.  Davis.  Well,  frankly,  Mr.  Elston,  I  never  read  the  opinion. 
1  he  way  you  state  it,  it  seems  very  doubtful  to  me.  But  let's  pass 
that.  That  decision  of  Judge  Goldsborough's  was,  as  ^  nderstand 
It,  appealed  to  the  court  of  appeals  by  the  Attorney  i  \  ;  jral  and  is 
now  pending  there,  and  I  certainly  don't  want  to  discus    it. 

Mr.  Elston.  As  a  lawyer  you  know  it  is  the  law  until  it  is  reversed? 

Mr.  Davis.  Yes. 

Mr.  Elston.  If  your  Board  is  set  up  by  statute,  and  it  has  legal 
authority  to  make  an  order,  why  wouldn't  mandatory  injimction  He 
to  enforce  the  order?  ' 

Mr.  Davis.  Mr.  Elston,  you  probably  know  the  answer  to  that 
petter  than  I  do.  If  you  take  my  advice,  you  won't  seek  legal  learn- 
ing from  me  in  this  particular  field. 
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Mr.  Elston.  I  thought  since  you  went  through  this  case,  and  that 
was  one  of  the  issues,  and  an  exhaustive  file  was  filed,  that  you  would 
know  more  about  it  than  I  do. 

Mr.  Davis.  I  don't  know,  Mr.  Elston,  if  you  think  I  wrote  the 
brief.     If  you  do,  you  are  mistaken.     I  have  other  things  to  do. 

Mr.  Elsion.  Do  you  disagree  with  that  principle  of  law?    You  are 

&  lawver. 

Mr.  Davis.  I  have  forgotten  how  you  stated  it,  so  I  would  rather 

not  agree  or  disagree.  ....  y- 

Mr.  Elston.  Let  me  ask  you  again.  I  thmk  it  is  unportant.  if 
the  War  Labor  Board  is  set  up  by  law  as  it  is,  and  it  has  a  right  to 
make  an  order  imder  the  statute,  don't  you  think  you  can  go  into 
court  and  ask  for  a  mandatory  injunction  against  anybody  who  refuses 
to  comply  with  the  order? 

Mr.  Davis.  I  really  don't  know.  Of  course,  you  can  go  into  coiirt 
and  ask  for  it,  but  your  question  is,  Do  you  think  you  would  get  it, 

and  I  really  don't  know.  •  ,   , ,  -^ 

Mr.  Elston.  Did  it  get  it  in  this  case?    At  least  the  court  held  it 

was  a  remedy. 

Mr.  Davis.  You  really  don't  mean  that,  do  you? 

Mr.  Elston.  It  was  Judge  Goldsborough's  opinion. 

Mr.  Davis.  There  was  no  application  there  for  a  mandatory 
injunction. 

Mr.  Elston.  That  is  right.  . 

Mr.  Davis.  As  I  understand,  he  expressed  some  arbitrium  about 
it.    What  he  would  have  said  if  the  shoe  had  been  on  the  other 

foot 

Mr.  Elston.  I  will  read  it  to  you: 

The  court  is  of  the  opinion,  construing  the  language  and  other  language  of 
section  7,  that  the  order  which  the  Board  can  pass  is  a  justifiable  one.  In  other 
words  the  court  is  of  the  opinion  that  if  the  Board's  proper  order  was  not  obeyed, 
it  would  have  the  right  to  go  into  the  district  court  and  ask  for  a  mandatory 
injunction  to  compel  compliance  with  its  order. 

That's  pretty  plain,  isn't  it? 

Mr.  Davis.  Yes;  I  understand  that. 

Mr.  Elston.  Now,  the  court  having  so  decided  why  didn  t  you 
go  into  court  when  Montgomery  Ward  refused  to  obey  your  order, 
and  ask  for  a  mandatory  injunction,  instead  of  referring  the  matter 
to  the  President  so  he  could  seize  the  plant?  ^  , ,,  ,  , 

Mr.  Davis.  In  the  first  place,  I  had  never  read  Judge  Goldborough  s 
opinion  and,  m  the  second  place,  I  would  not  have  had  enough  con- 
fidence in  it  to  follow  his  orders.  In  the  third  place,  in  these  cases 
you  just  can't  wait  for  court  action  and  that  is  the  reason  that  the 
Congress,  as  I  understand  it,  decided  that  our  orders  would  not  be 
subject  to  court  review. 

It  is  all  right  to  say,  "You  go  into  court  and  get  a  mandatory 
injunction,"  and  then  the  other  side  comes  in  and  stays  the  mandatory 
injunction  until  the  merits  are  decided,  and  I  hope  to  the  Lord  that 
this  war  is  going  to  be  over  within  the  time  that  it  takes  to  test  a 
question  like  that  before  the  Supreme  Court  of  the  United  States. 

Mr.  Elston.  Do  you  contend  that  if  you  went  mto  court  and 
asked  for  a  mandatory  injunction  that  you  could  not  get  a  hearing 
on  a  matter  of  that  kind  immediately? 
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Mr.  Davis.  Of  course  I  could  get  a  hearing.  Why  are  we  fencing 
words,  Mr.  Elston?  You  know'  as  well  as  I  do  the  delays  in  court 
actions,  and  if  your  suggestion  is  that  these  cases  in  which  the  plants 
are  not  direclty  engaged  in  the  manufacture  of  munitions,  that  the 
orders  of  the  War  Labor  Board  should  be  enforced  by  mandatory 
injunction,  I  can  only  say  to  you,  and  I  say  it  with  the  greatest  of 
sincerity  and  the  best  of  feeling,  that  that  is  a  subject  to  which  I  have 
never  given  any  thought.  Wliether  that  would  be  an  effective  means 
of  winning  the  war,  I  don't  know. 

Mr.  Elston.  If  it  served  the  purpose,  if  the  court  ordered  the  com- 
pany to  comply  with  the  order,  what  more  could  you  ask  for? 

Mr.  Davis.  Nobody  who  wins  a  lawsuit,  Mr.  Elston,  ever  asks  for 
anything  more  than  that.  It  is  the  fellow  who  loses  the  action  who 
asks  for  more. 

I  have  said  all  I  want  to  say  about  it. 

Mr.  Curtis.  Mr.  Davis,  what  was  the  date  of  the  Executive  Order 
No.  9017  which  created  the  National  War  Labor  Board? 

Mr.  Davis.  January  12,  1942. 

Mr.  Curtis.  Now,  Mr.  Davis,  I  believe  in  the  last  sentence  of 
section  3  of  that  Executive  order  you  find  this  language: 

After  it  takes  jurisdiction  the  Board  shall  finally  undertake  the  settlement  of 
that  dispute  and  for  that  purpose  use  mediation  and  voluntary  arbitration  and 
arbitration  under  rules  established  by  the  Board. 

Is  that  not  correct?  • 

Mr.  Davis.  Yes,  sir.  ,  t   i      t>  i    •        t.      j 

Mr.  Curtis.  Now,  when  was  the  National  Labor  Kelations  Board 
recognized  by  statute?    What  was  the  date  of  that? 

Mr.  Davis.  You  mean  the  War  Labor  Board.     That  was  in  June 

of  1943. 

Mr.  Curtis.  Now,  referring  to  section  7,  the  War  Labor  Disputes 
Act  that  has  been  mentioned  here,  the  act  of  June  25,  1943,  section  7 
refers  to  the  functions  and  duties  of  the  Board. 

Were  any  powers  conferred  upon  your  Board  to  compel  compliance 
with  your  orders  and  decisions  which  vou  did  not  have  under  Execu- 
tive Order  No.  9017? 

Mr.  Davis.  No. 

Mr.  Curtis.  Are  you  familiar  with  Executive  Order  No.  9370 
issued  August  16,  1943? 

Mr.  Davis.  Yes,  sir. 

Mr.  Curtis.  Briefly,  state  what  that  provides. 

Mr.  Davis.  That  is  the  order,  isn't  it,  addressed  to  Mr.  Vinson, 
and  it  provides  that  Mr.  Vinson  may  apply  certain,  what  we  call 
minor  sanctions.  I  say  Mr.  Vinson.  I  mean  the  Economic  Stabili- 
zation Director,  whoever  he  may  be. 

And  he  may  apply  certain  sanctions  for  enforcement  of  the  direc- 
tives of  the  National  War  Labor  Board. 

Mr.  Curtis.  Sanctions,  such  as  denying  priorities? 

Mr.  Davis.  Denying  priorities,  yes;  or  if  it  is  the  employer  who 
refused  to  comply,  they  can  deny  priorities  and  other  benefits  under 
the  war  legislation. 

If  it  is  the  union  he  can  apply  certain  remedies  there,  like  with- 
drawing draft  exemptions  or  employment  privileges  of  the  individual, 
or  withdrawing  the  exclusive  right,  so  to  speak,  of  a  union. 

63927 — 44 5 
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Mr.  Curtis.  Was  this  Executive  ordej-  used  in  the  Ward  case  in 
Chicago  before  they  marched  the  tfoops  in  and  took  possession  of 
this  store? 

Mr.  Davis.  It  was  not  used  in  the  Montgomery  Ward  case. 

Mr.  Curtis.  Now,  at  the  time  of  the  Board's  order  of  January  15 
m4,  in  reference  to  Wards  of  Chicago,  was  there  a  pubhc  hearing  for 
labor  and  management  as  provided  under  section  7  of  the  War 
Disputes  Act? 

Mr.  Davis.  There  had  been;  yes. 

Mr.  Curtis.  Where  was  that  held? 

Mr.  Davis.  Several  were  held,  but  most  were  here  in  Washington 

Mr.  Curtis.  Was  there  any  specific  hearing  that  grew  out  of  that 
order? 

Mr.  Davis.  We  have  the  history^  of  the  whole  proceeding  here 
We  had  a  pubhc  hearing  here  in  Washington  on  December  16.     The 
dispute  was  certified  to  us  on  December  6.     We  ordered  a  public 
hearing  in  Washington  on  December  16. 

Mr.  Curtis.  Was  that  the  last  public  hearing  you  held  before  the 
issuing  of  the  order  in  January  1944? 

Mr.  Davis.  I  think  so,  yes. 

Mr.  Curtis.  That  hearing  was  held  here  in  the  city  of  Washington? 

Mr.  Davis.  Yes,  sir. 

Mr.  Curtis.  How  long  did  it  last? 

Mr.  Davis.  I  don't  remember. 

Mr.  Curtis.  Do  you  know  who  testified  then? 

Mr.  Davis.  No.  Mr.  Barr  was  here,  the  attorney  for  the  company, 
as  1  recaU  it,  and  Mr.  Wolchok,  who  is  president  of  the  union.  That 
^^  ^   1  remember,  but  I  can  furnish  the  records  if  you  want  me  to. 

Mr.  Curtis.  You  don't  know  what  witnesses  were  called? 

Mr.  Davis.  We  never  call  witnesses  in  that  sense— or  practically 
never— and  certainly  there  were  none  in  this  case.  In  our  hearings 
we  don't  call  and  swear  witnesses. 

Mr.  Curtis.  No  witnesses  were  sworn? 

Mr.  Davis.  No,  we  don't  swear  witnesses. 

Mr.  Curtis.  Was  there  cross-examination  of  anyone  who  testified 
permitted? 

Mr.  Davis.  Well,  there  would  have  been,  yes.  There  were  two 
sides  argumg  the  case  and  our  procedure  is  to  allow  each  side  a  certain 
tune  to  make  its  statement,  usually  45  minutes,  and  we  ask  that  there 
be  no  mtemiption  of  that  45  minutes  by  either  a  Board  member  or  the 
other  side. 

Then,  at  the  end  of  that  period  the  speaker  is  questioned  in  time  that 
is  not  charged  against  him,  either  by  the  Board  members  or  the  other 
side,  throught  the  chairman. 

Mr.  Curtis.  But  it  is  a  fact  that  you  don't  permit  either  side  to 
cross-examine  the  other  side  under  oath? 

Mr.  Davis.  We  do  not  admmistor  oaths,  do  not  permit  that  kind  of 
cross-examination.  Every  question  has  to  go  through  the  Chair.  At 
least,  that  is  the  theory.    They  sometunes  get  away  from  the  chah-man. 

Mr.  Curtis.  Have  you  already  submitted  an  order  that  you  issued 
at  that  time — is  that  the  order  of  January  15? 

The  Chairman.  I  think  it  is  referred  to  in  his  testimony. 

Mr.  Curtis.  Will  you  produce  a  copy  of  that  order  for  the  commit- 
tee? 
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Mr.  Davis.  What  order  is  it? 

Mr.  Curtis.  Theorderof  January  15,  1944. 

Mr.  Davis.  Yes,  sir.  May  I  call  your  attention  to  this  provision  as 
to  the  participation  of  the  parties  in  a  hearing  before  the  Board? 
Section  802.19  of  the  rules  of  organization: 

(0)  The  interested  parties  or  their  representatives  shall  be  given  reasonable 

opportunity — 

(1)  to  be  present  in  person  at  every  stage  of  the  hearing; 

(2)  to  be  represented  adequately; 

(3)  to  present  orally  or  otherwise  any  material  evidence  relevant  to  the  issue; 

(4)  to  ask  question  of  the  opposing  party  or  a  witness  relating  to  evidence  of- 
fered or  statements  made  by  the  party  or  witness  at  the  hearing,  unless  it  is  clear 
that  such  questions  have  no  material  bearing  on  the  credibility  of  that  party  or 
witness  or  on  the  issues  in  the  case; 

(5)  to  know  and  rebut  any  evidence,  oral,  documentary,  or  otherwise; 

(6)  to  present  to  the  panel  oral  or  written  argument  on  the  issues. 

lb)  The  witnesses  at  a  hearing  need  not  be  sworn,  but  any  person  who  at  such 
hearing  knowingly  and  willfully  makes  any  false  statement,  sworn  or  unsworn,  is 
subject  to  the  penalties  provided  by  law  (18  U.  S.  C.  A.,  section  80). 

Mr.  Curtis.  Now,  I  want  to  ask  you  something  about  this  question 
of  representation.    Was  it  the  contention  of  the  Board  in  the  order  of 
January  15,  1944,  that  if  the  matter  of  representation  was  not  agreed 
upon  within  30  days,  that  the  union  should  seek  an  election  to  deter 
mine  the  question  of  representation? 

Mr.  Davis.  Yes,  I  think  it  was. 

Mr.  Curtis.  They  did  not  seek  an  election,  did  they? 

Mr.  Davis.  Yes,  they  did.  They  went  in  to  the  National  Labor 
Relations  Board  with  a  request — I  think  I  am  stating  it  correctly — 
that  the  Board  certify  that  they  were  the  bargaining  agent  on  the  basis 
of  the  old  certification. 

The  Board  regarded  that  as  a  request  for  a  redetermination  and 
proceeded  to  arrange  for  an  election. 

Mr.  Curtis.  But  they  did  not  ask  for  an  election?  They  asked  for 
recertification? 

Mr.  Davis.  Yes.  That  is  what  you  ask  for,  why  you  ask  for  an 
election.  I  don't  know  what  you  are  driving  at  exactly.  The  pur- 
pose of  an  election  is  to  get  from  the  Board  a  recertification  or  a 
certification. 

Mr.  Curtis.  But  they  could  have  asked  outright  for  an  election? 

Mr.  Davis.  Yes. 

Mr.  Curtis.  And  they  didn't  do  that? 

Mr.  Davis.  No. 

Mr.  Curtis.  There  is  no  provision  of  the  law  whereby  an  employer 
can  ask  for  an  election,  is  there? 

Mr.  Davis.  An  employer? 

Mr.  Curtis.  Yes. 

Mr.  Davis.  Not  in  that  situation.  That  is,  a  situation  in  which 
there  is  only  one  union.     When  two  unions  are  involved  he  can. 

And  that  was  the  reason,  Mr.  Curtis,  that  our  Board  in  this  par- 
ticular case,  went  beyond  anything  it  has  ever  done  in  any  other  case, 
and  took  action  which  enabled  Montgomery  Ward  to  test  the  question 
by  an  election. 

Mr.  Curtis.  But  the  matter  of  a  request  for  an  election  was  before 
the  National  Labor  Relations  Board,  was  it  not? 

Mr.  Davis.  No.  You  see,  Montgomery  Ward  having  no  rival 
union,  could  not,  as  I  understand  the  procedure  of  the  N.  L.  R.  B., 
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could  not  have  gotten  an  election  from  them.  All  thej  could  do  was 
to  refuse  to  bargain  and  have  the  Board  proceed  against  them  for  a 
refusal  to  bargain. 

So  what  we  did  was  to  afford  to  Montgomery  Ward  an  opportunity 
to  test  the  question  by  an  election,  which  they  could  not  have  gotten 
from  the  National  Relations  Board  without  our  action.  That  is  what 
they  wanted,  and  we  gave  it  to  them. 

Mr.  Curtis.  How  many  bargaining  units  are  there  at  Ward's  in 
Chicago? 

Mr.  Davis.  I  think  there  were  seven  at  that  time,  but  there  are 
now  two. 

Mr.  Curtis.  They  have  been  combined? 

Mr.  Davis.  Yes,  sir. 

Mr.  Curtis.  What  were  the  seven? 

Mr.  Davis.  Well,  I  don't  know.  I  can  give  a  guess  at  it.  There 
was  the  mail  order  house  and  the  retail  store,  and  there  was  some 
sort  of  a  paint  shop  or  warehouse. 

Mr.  Curtis.  Swing  warehouse? 

Mr.  Davis.  Swing  warehouse;  and  then  sportographie,  and  two  or 
three  other  little  places. 

Mr.  Curtis.  Had  youi-  Board  consistently  held  those  as  separate 
units  or  had  they  grouped  them? 

Mr.  Davis.  We  had  nothing  to  do  with  these  separations  or  group- 
ings of  the  bargaining  units. 

Mr.  Curtis.  That  is  a  matter  for  the  National  Labor  Relations 
Board? 

Mr.  Davis.  Yes,  su\ 

Mr.  Curtis.  Did  Ward's  ever  refuse  to  obey  an  order  increasing 
wages  made  by  your  Board? 

Mr.  Davis.  I  don't  think  so.     Not  at  Chicago,  but  at  Portland. 

Mr.  Curtis.  I  mean  in  Chicago,  the  subject  of  this  inquiry. 

Mr.  Davis.  Not  at  Chicago. 

Mr.  Clark.  I  think  you  said  this  morning  that  your  Board  handled 
some  0,700  cases. 

Mr.  Davis.  Yes,  sir. 

Mr.  Clark.  Could  you  give  any  idea  as  to  how  many  of  those, 
what  portion  of  them,  were  war  industries  striking  and  how  many 
were  outside  of  war  industry? 

Mr.  Davis.  No,  I  can't  make  that  division,  Mr.  Clark.  As  a 
matter  of  fact,  if  you  put  the  cards  on  the  table,  today  in  America 
almost  any  industry  is  a  war  industry — it  affects  the  war  effort. 
But  Mc  have  made  no  separations  statistically  on  that  basis. 

Mr.  Clark.  Of  coui-se,  you  were  asked  about  this  mandatory 
injunction.  Of  course,  if  a  party  had  a  right  to  apply  for  a  manda- 
tory injunction  for  the  enforcement  of  an  order,  any  party  could,  by 
the  same  token,  apply  for  an  injunction  against  the  injunction. 

Mr.  Davis.  Yes,  of  course.  Being  a  lawyer,  I  hate  to  see  the  legal 
processes  of  that  kind  reduced  in  this  country,  but  the  determination 
that  was  made  by  the  Congress,  as  I  understand  it,  was  that  the  War 
Labor  Board  coiild  not  do  its  job  if  its  orders  were  to  be  reviewed  in 
court. 

Mr.  Clark.  In  a  telegram  or  reply  of  some  kind,  or  a  letter  from 
the  head  of  Montgomery  Ward  to  the  President,  setting  forth  their 
reasons  for  dechning  to  comply  with  his  request,  something  was  said 
to  the  effect  that  to  do  so  would  interfere  with  the  freedom  of  the 
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employees  in  the  election.  Would  you  mind  enlightening  me  a  little 
on  that  point?  I  believe  it  said  that  the  luiion  would  have  a  right  to 
ask  W^ard  to  discharge  and  would  therefore  have  a  coercive  effect. 

Mr.  Davis.  I  know  what  you  mean.  I  am  trying  to  find  it. 
Frankly,  it  was  a  little  too  subtle  for  me. 

The  fact  of  the  matter  was,  or  the  substance  of  what  they  said  was, 
if  this  order  of  the  W^ar  Labor  Board  is  put  into  effect  in  this  interim 
period,  then  the  union  should  call  upon  the  company  to  discharge 
anyone  who  had  withdrawn  from  the  union.  And  that  there  were  a 
great  many  who  might  have  been  discharged  that  way. 

There  was  nothing  in  that.  In  the  first  place,  during  the  entire 
year  of  the  contract  in  which  the  maintenance  of  membership  clause 
had  been  in  effect,  the  union  had  not  asked  the  company  to  discharge  a 
single  man.  There  is  no  ground  for  supposing  that  any  request  for 
discharge  would  be  made  during  this  interim  period,  and  even  if  they 
had  been  made  they  could  not  under  the  Board's  rules  of  procedure 
lead  to  discharges  prior  to  the  30-day  period  within  which  the  National 
Labor  Kelations  Board  was  to  conduct  the  election,  because  under  om* 
rules  it  takes  more  than  30  days  of  examination  and  preliminary  steps 
after  the  union  asks  for  a  discharge  before  a  company  has  to  make  it. 

And  the  alarm  that  Mr.  Avery  expressed  that  he  might  have  to 
discharge  a  lot  of  people  in  the  interim  period  was  a  false  alarm. 

Mr.  Clark.  Now,  I  thinlv  he  also  maintained  that  to  comply  wich 
your  Board's  order  would  require  him  to  violate  the  Natonal  Labor 
Relations  Act. 

Mr.  Davis.  Yes,  he  did  take  that  position.     We  didn't  think  so. 

Perhaps  I  am  prejudiced  about  it,  but  it  is  very  difficult  for  me  to 
believe  that  anybody  thought  so. 

All  our  order  did  was  to  say,  "Stand  still  now.  Don't  do  anything, 
any  overt  act,  until  this  election  can  be  held.  You  asked  for  the 
election,  and  just  stand  still  until  the  election  is  held." 

Mr.  Clark.  I  will  ask  just  one  more  question,  please,  sir.  There 
has  been  a  lot  said  in  the  press  and  in  Congress  and  on  the  radio 
about  the  President,  probably  with  the  connivance  of  your  Board, 
going  out  and  seizing  small  business  and  farms  and  hen  roosts,  peanut 
stands,  as  my  colleague  suggests.  Is  there  anythhig  in  the  Execu- 
tive order  or  in  this  War  Labor  Disputes  Act  that  would  authorize 
you  to  make  any  order  except  under  circumstances  that  materially 
affect  the  war  effort? 

Mr.  Davis.  No;  certainly  not.  It  is  a  matter,  of  course,  of  judg- 
ment. 

Mr.  Clark.  The  act  refers  to  a  labor  dispute  which  may  lead  to  a 
substantial  interference  with  the  war  effort.  Now,  could  there  be 
any  order  by  your  Board  or  any  seizure  except  in  compliance  with 
that  principle  in  the  Executive  order  and  the  act? 

Mr.  Davis.  ^\eli,  of  course,  there  could  not  be  any  lawful  order 
except  in  compUance  with  that,  substantial  interference  with  the  war 
effort.     That  is  what  we  try  to  guide  ourselves  by. 

IMr.  Clark.  Now,  would  a  businessman  or  home  owner  or  any- 
body else  have  any  reason  to  fear  seizure  under  that  unless  his  opera- 
tion and  circumstances  were  such  as  to  substantially  interfere  with 
the  war  effort? 

Mr.  Davis.  No,  sir;  certainly  not. 

Mr.  Clark.  That  is  all. 

Mr.  Byrne.  I  am  content,  Mr.  Chairman. 
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Mr.  Dewey.  Mr.  Davis,  following  a  little  bit  the  line  of  my  col- 
league from  North  Carolina  on  this  matter  of  substantial  interference 
with  the  war  effort,  I  thought  you  said  this  morning  that  the  efforts  of 
the  War  Labor  Board  were  to  cover  all  strikes,  no  matter  where  they 
might  be,  and  I  think,  if  I  understood  you  correctly,  that  would  not 
have  anything  to  do  with  substantial  interference  with  the  war  effort, 
because  you  said  "all  strikes. '* 

Mr.  Davis.  I  think  I  can  make  myself  plain  about  that,  Mr. 
Dewey.  Wliat  I  was  saying,  as  1  recall  it,  was  that  the  original 
no-strike  agreement  which  was  reached  after  Pearl  Harbor,  was  an 
agreement  that  there  would  be  no  strikes  and  that  all  disputes  would 
be  referred  to  this  Board  that  was  to  be  created. 

In  the  Executive  order.  No.  9017,  we  put  in  those  words  of  some 
limitation — that  is,  that  the  dispute  must  relate  to  work  the  interrup- 
tion of  which  would  affect  the  conduct  of  the  war — and  what  we  have 
always  regarded  as  substantially  equivalent  language  was  put  into 
the  statute,  "substantially  affect  the  war  effort." 

That,  as  I  say,  is  a  matter  of  judgment  with  the  Board.  We  have 
had  cases  which  evidently  did  net  affect  the  war  effort.  But,  let  me 
call  your  attention  to  this:  That  Congress  in  passing  the  act  left  the 
decision  in  that  matter  not  to  us  but  to  the  Conciliation  Service. 

I  want  you  to  get  that  point  because  in  the  act  of  Congress  it  was 
provided  that  when  the  Conciliation  Service  certified  to  us  that  a  dis- 
pute was  one  substantially  affecting  the  war  effort,  then  we  took  juris- 
diction; and  it  is  true  that  we  have  worked  with  them  in  trying  to 
come  to  some  mutual  understanding  about  it. 

My  attention  has  been  called  to  a  resolution  of  our  Board  on  the 
subject  on  March  26,  1944,  which  is  as  follows: 

When  the  United  States  Conciliation  Service  has  certified  that  a  dispute  exists 
which  may  lead  to  substantial  interference  with  the  war  eflFort  within  the  meaning 
of  section  7  (a)  1  of  the  War  Labor  Disputes  Act,  the  Board  will  act  upon  the 
findings  so  made. 

Apparently  under  the  statute  we  have  no  choice. 

But,  as  I  say,  we  have  the  closest  relations  with  the  Conciliation 
Service.  Mr.  Steelman  and  1  are  old  friends  and  have  worked  to- 
gether for  years,  and  we  have  two  men,  responsible  men,  one  in  each 
organization,  who  constitute  a  little  committee  and  try  to  keep  things 
on  the  track  and  keep  from  us  anything  that  does  not  substantially 
affect  the  war  effort. 

Mr.  Dewey.  Now,  it  was  very  definitely,  1  think,  developed  during 
the  course  of  your  statement  and  the  questions  that  have  been  asked, 
that  you  have  no  authority  to  issue  orders  that  have  the  effect  of  law. 
That,  I  think,  is  admitted.  Therefore,  decisions  of  the  War  Labor 
Board  should  naturally  be  fair  and  equitable. 

Mr.  Davis.  .  That  is  what  the  statute  requires  of  us,  Mr.  Dewey. 

Mr.  Dewey.  And  they  should  be  consistent. 

Mr.  Davis.  Isn't  that  too  much  to  ask? 

Mr.  Dewey.  I  don't  know. 

Mr.  Davis.  I  am  an  Emersonian,  Mr.  Dewey,  and  I  regard  con- 
sistency as  the  least  of  virtues. 

Mr.  Dewey.  I  don't  know.  I  think  consistency  in  a  case  like 
this  has  certain  advantages  that  we  have  to  turn  back  to  if  we  do 
not  have  an  opportunity  to  go  before  a  court  of  justice. 

Now,  on  January  13,  1944,  the  War  Labor  Board  took  over  the 
jurisdiction  of  the  Ward  case,    You  did  that,  did  you  not? 
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Mr.  Davis.  It  was  certified  to  us. 
Mr.  Dewey.  Certified  to  you? 
Mr.  Davis.  Yes,  sir. 

Mr.  Dewey.  And  on  April  15  the  sixth  district  of  the  War  Labor 
Board  refused  jurisdiction  of  the  Sears,  Roebuck  matter? 
Mr.  Davis.  Yes,  sir. 
Mr.  Dewey.  And  I  have  read  the  directive  order  in  which: 

The  Regional  War  Labor  Board  for  the  sixth  region,  acting  as  the  duly  author- 
ized agent  of  the  National  War  Labor  Board  in  the  exercise  of  the  powers  vested 
in  it  by  Executive  Order  No.  9017  of  January  12,  1942,  the  Executive  orders, 
directives,  and  regulations  issued  under  the  act  of  Congress  of  October  3,  1942, 
and  by  the  War  Labor  Disputes  Act  of  June  25,  1943,  hereby  declines  to  exercise 
jurisdiction  in  this  case. 

And  in  reading  the  majority  opinion,  the  paragraph  that  is  pertinent 
to  the  thought  that  1  am  trying  to  put  over,  or  the  subject  I  am 
trying  to  develop  is: 

It  will  only  do  so  if  that  course  appears  necessary  in  order  to  prevent  a  serious 
interference  with  the  effective  prosecution  of  the  war.  Similarly,  the  Board's 
majority  concluded  that  this  Board  should  only  elect  to  exercise  its  authority 
in  an  area  already  covered  by  that  of  the  National  Labor  Relations  Board  and 
specifically  to  force  an  employer  to  bargain  with  a  certified  union  when  and  if 
such  action  is  justified  by  the  urgency  of  the  situation  in  the  effective  prosecution 
of  the  war. 

Now,  the  question  in  my  mind  is.  Why  would  Sears,  Roebuck  in 
MinneapoHs,  that  was  preparing  to  go  on  strike,  not  substantially 
interfering  with  the  war  effort,  and  yet  Montgomery  Ward,  exactly 
the  same  type  of  company,  that  was  going  to  go  on  strike,  why  was 
it  substantially  interfering  with  the  war  effort? 

Now,  I  am  going  to  ask  the  chairman  if  I  might  turn  over  to  the 
clerk  the  two  catalogs,  one  of  Sears,  Roebuck  and  one  of  Montgomery 
Ward,  for  such  purposes  as  the  committee  may  need  or  care  to  have 
them,  and  we  are  going  to  find  in  looking  over  the  index  exactly  the 
same  things  for  sale.     Even  the  pictures  are  almost  identical. 

And  those  two  companies,  as  we  all  know,  have  been  in  competition 
for  a  great  many  years,  and  yet  a  strike  in  one  substantially  interferes 
with  the  war  effort  and  a  strike  in  the  other  does  not. 

That  is  why  I  ask  the  question  and  think  that  there  should  be 
consistency  in  the  policies  of  the  Board. 

Mr.  Davis.  Mr.  Dewey,  the  catalogs  may  be  useful  for  many 
purposes,  but  they  throw  no  light  on  this  question. 

Mr.  Dewey.  Mr.  Davis,  you  have  constantly  brought  out  that 
Montgomery  Ward  sells  agricultural  machinery. 

Mr.  Davis.  If  you  will  let  me  finish  maybe  I  can  make  it  clear  to 
you. 

The  question  of  jurisdiction  here  does  not  depend  upon  the  person 
but  upon  the  subject  matter.  The  difference  is  that  the  particular 
dispute  in  the  Sears,  Roebuck  case,  and  it  is  under  review  by  the 
Board — but  on  the  face  of  the  documents  submitted  in  the  majority 
opinion,  the  subject  matter  in  dispute  was  not  within  the  jurisdiction 
of  the  Board,  the  majority  thought,  because  it  was  something  over 
which  the  Labor  Relations  Board  had  exclusive  jurisdiction.  It  had 
nothing  to  do  with  the  persons.    It  is  the  subject  matter. 

That  is  why  I  think  the  catalogs  won't  help  us  any. 

Mr.  Dewey.  I  only  brought  them  m  for  the  benefit  of  the  com* 
mittee,  not  to  enter  them  into  the  records  of  these  hearings.  I  so 
assure  the  taxpayers. 
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But  I  just  wanted  to  have  evidence  here  that  both  companies  are 
selling  exactly  the  same  things,  which  can  be  proven  by  the  indexes 
and  the  photographs  and  pictures. 

You  did  take  jurisdiction  of  one  company  and  you  just  stated 
that  you  did  not  follow  the  law  that  was  set  down  in  section  8  (2) 
that  requires  a  cooling-off  period  of  30  days  after  notice. 

It  seems  to  me  that  there  are  some  points  there  that  have  great 
similarity  as  to  cases,  and  yet  a  different  kind  of  treatment  was 
accorded  to  both  companies. 

Mr.  Davis.  I  think  I  can  see  your  difficulty,  and  I  would  like  to 
try  to  relieve  you  of  it. 

Mr.  Dewey.  I  would  like  to  have  you  do  so. 

Mr.  Davis.  The  situation  was  that  the  question  of  jurisdiction  in 
the  two  cases  did  not  depend  at  all  upon  the  person  involved  but  the 
subject  matter.  The  subject  matter,  according  to  these  opinions, 
majority  and  minority  opinions,  in  the  Sears,  Roebuck  case,  was  a 
question  of  which  the  majority  thought  the  National  Labor  Relations 
Board  had  exclusive  jurisdiction,  no  matter  who  brought  it  up. 

So  the  majority  out  there  in  Chicago  said,  "We  have  no  jurisdiction 
of  that  subject  matter.'^ 

As  you  know,  the  statute  provides  that  the  War  Labor  Board  will 
have  no  jurisdiction  over  anything  within  the  jurisdiction  of  the  Na- 
tional Labor  Relations  Board.  That  decision  should  be  the  same 
whether  it  was  John  Jones  or  Bill  Smith  or  United  States  Steel  Cor- 
poration, or  whoever  it  was.  It  was  the  subject  matter,  not  the  per- 
son, that  was  involved. 

Now,  the  subject  matter  involved  in  the  Montgomery  Ward  case 
was  the  sole  subject  matter  of  negotiating  a  contract  and  disputes 
about  the  contract  or  the  collective  bargaining  agreement. 

Do  I  make  myself  plain  about  that,  Mr.  Dewey? 

Mr.  Dewey.  I  think  you  do,  but  it  is  not  reaUy  answering  the 
question  that  I  am  trying  to  bring  out. 

The  case  in  both  was  the  same  or  should  have  been  the  same  because 
they  are  similar  companies.  A  strike  in  either  one  woidd  have  been  a 
substantial  interference  with  the  war  effort.  You  found  that  in  the 
Montgomery  Ward  case,  whereas  the  majority  opinion  of  your  own 
regional  labor  board  for  the  sixth  region  states  definitely  that  the  action 
must  be  justified  by  the  urgency  of  the  situation  and  the  effect  on  the 
prosecution  of  the  war. 

And  they  apparently  did  not  find  that,  because  they  denied  and 
refused  jurisdiction. 

Mr.  Davis.  Whatever  they  said  in  the  opinion,  Mr.  Dewey,  the 
fact  was  that  the  majority  decided  that  the  subject  matter  of  the  dis- 
pute was  exclusively  within  the  jurisdiction  of  the  National  Labor 
Relations  Board  and  if  that  is  true,  the  War  Labor  Board  cannot 
handle  it,  no  matter  how  much  trouble  it  may  have  been  threatening 
or  whether  it  threatens  trouble  or  not. 

I  see  your  difficulty  there. 

Mr.  Dewey.  It  even  covers  that.  I  will  read  the  whole  portion  of 
the  paragraph. 

The  Board's  majority  found  the  answer  to  that  question  in  part  in  the  Garrison 
memo  of  May  27,  1943,  section  d,  in  which  it  appears  that  the  Board  will  not 
oridnarily  place  its  order  "on  top  of"  a  National  Labor  Relations  Board  order. 
It  will  only  do  so  if  that  course  appears  necessary  in  order  to  prevent  a  serious 
interference  with  the  effective  prosecution  of  the  war. 
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Therefore,  they  did  not  find  such  a  substantial  interference  with 
the  war  effort  and  hence  they  refused  jurisdiction. 

Mr.  Davis.  I  can  see  how  you  get  confused  about  that,  Mr.  Dewey. 
We  have  no  concurrent  jurisdiction  with  the  N.  L.  R.  B.,  and  the 
question  has  arisen  before  us  and  been  the  subject  of  a  good  deal  of 
discussion  as  to  whether  nevertheless  we  should,  in  an  urgent  case, 
add  whatever  weight  we  have  to  order  of  the  National  Labor  Rela- 
tions Board  in  trying  to  get  it  carried  out  promptly  to  avoid  a  strike. 

For  instance,  an  order  of  the  National  Labor  Relation  Board  you 
have  a  right  to  review  in  court.  It  takes  a  long  time.  You  can 
imagine  a  situation— in  fact,  we  had  one  once  which  was  so  critically 
important  that  we  ordered  the  company  to  comply  with  the  decision 
of  the  National  Labor  Relations  Board,  trying  to  reserve  to  them, 
nevertheless,  a  right  of  review  which  they  had  under  the  law. 

Now,  that  is  a  pretty  drastic  thing  to  do.  And  what  the  Board 
subsequently  said  in  this  document  referred  to  was  that  we  would  not 
put  our  order  on  top  of  the  N.  L.  R.  B.  order  except  in  the  most 
drastic  or  exceptional  cases. 

Mr.  Dewey.  It  doesn't  say  ''most  drastic."  It  says  it  would  not 
do  that  unless  it  appeared  necessary  to  prevent  a  serious  interference 
with  the  effective  prosecution  of  the  war. 

And  I  am  still  poking  along  on  the  idea  that  there  is  a  serious 
interference  with  the  war  effort  in  either  Sears,  Roebuck  or  Mont- 
gomery Ward.  And  if  there  was,  I  don't  see  why  the  same  treatment 
was  not  accorded  to  both  companies,  because  they  are  domg  the 
same  busmess  exactly  and  selling  in  the  same  territory,  and  for  30  or 
40  years  they  have  been  competitors. 

Mr.  Davis.  I  am  trying  to  make  clear  to  you,  and  I  am  sony  if  I 
do  not  do  it,  that  we  have  no  concurrent  jurisdiction  with  the  National 
Labor  Relations  Board. 

This  Sears,  Roebuck  case  is  before  us  on  appeal,  but  I  have  not  been 
into  it.  It  was  definitely  a  case  within  the  jurisdiction  of  the  National 
Labor  Relations  Board  and  the  question  in  such  a  case  is  whether  we 
should  take  this  very  drastic  step  of  adding  our  orders  to  theirs. 

Now,  in  the  Montgomery  Ward  case,  there  was  nothing  of  the  kind. 
The  case  was  a  dispute  about  wages,  hours,  and  working  conditions 
and  not  within  the  jurisdiction  of  the  National  Labor  Relations  Board 
at  all.  Nobody  had  jurisdiction  of  it  but  us.  So  it  is  on  the  subject 
matter  not  the  personality  that  the  two  decisions  rest. 

As  I  say,  I  can  see  yoiu*  confusion,  but  I  have  now  stated  the  situa- 
tion, and  I  hope  you  understand  it,  sir. 

Mr.  Dewey.  I  have  listened  with  deep  interest  because  I  know  my 
experience  and  knowledge  of  this  as  compared  to  yours  is  almost  nil. 

But  at  the  same  time  there  has  been  brought  up  the  fact  that  a 
strike  at  Montgomery  Ward  would  substantially  interfere  with  the 
war  effort,  and  I  cannot  see  why  a  strike  in  a  similar  company  that  is 
known  to  be  a  competitor,  and  who,  according  to  the  catalogs  and 
evidence,  do  sell  the  same  things. 

There  must  have  been  a  great  emergency,  as  you  say,  in  the  Mont- 
gomery Ward  case  to  have  caused  to  be  ordered  the  seizure  by  soldiers. 
Who  ordered  the  seizure  by  soldiers? 

Mr.  Davis.  I  think  you  had  better  ask  the  Attorney  General  that, 
Mr.  Dewey. 

Mr.  Dewey.  All  right,  sir.  May  I  ask  you  this:  Did  you  recom- 
mend it? 
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Mr.  Davis.  No,  sir.  You  understand  the  procedure,  do  you,  in 
these  cases?  We  refer  the  case  to  the  White  House.  They,  there- 
upon, if  they  are  going  to  act,  prepare  the  Executive  order.  It  is 
under  the  control  of  the  Bureau  of  the  Budget. 

The  different  agencies  of  Government  concerned  are  consulted,  and 
the  matter  is  brought  to  a  head  through  the  Bureau  of  the  Budget. 

We  are  consulted,  of  course — in  this  case,  Mr.  Jesse  Jones  who  was 
going  to  do  the  seizing  and  the  Bureau  of  the  Budget,  and  so  on. 
The  Executive  order  in  this  case  called  upon  Secretary  Jones  to  do  the 
seizing  and  contained  a  paragraph  which  is  usual  in  Executive  orders, 
that  in  case  of  need  the  ofl&cer  who  seized  might  call  upon  the  other 
officers  of  Government,  incouding  the  Secretary  of  War,  for  aid  and 

assistance.  !.*/•* 

I  have  seen  that  Executive  order,  so  I  know  that  was  the  form  of  it. 
Then,  all  I  know  about  the  rest  is  about  what  I  read  in  the  papers, 
that  they  got  out  there,  Mr.  W  ayne  Chatfield  Taylor  and  the  Attorney 
General,  and  met  with  this  resistance,  and  somebody — I  don't  know 
who — called  upon  the  Secretary  of  War  for  aid  and  assistance  to  effect 
possession. 

That's  all  I  know  about  it. 

Ordinarily,  you  see,  in  a  case  like  this  Himmier  plant  that  was 
seized,  a  Montgomery  Ward  plant,  that  was  seized  directly  by  the 
Army. 

Mr.  Dewey.  I  understand  that  that  is  covered  by  the  act,  and  there 
have  been  other  similar  seizures,  but  we  get  back  to  my  old  query  of 
the  substantial  interference  with  the  war  effort  by  a  merchandismg 
house,  one  of  which  was  seized  by  soldiers  and  the  Board  refused 

jurisdiction  of  the  other.     There  has  been  a  great  deal  of  testimony 

Mr.  Davis.  That  remark  ought  not  to  go  unchallenged,  Mr.  Dewey. 
I  assume  you  and  I  both  have  the  same  motive,  that  of  trying  to  get 
at  the  facts. 
Mr.  Dewey.  That  is  true. 

Mr.  Davis.  This  case  that  is  up  before 

Mr.  Dewey.  And  to  see  if  we  can  make  the  law  better,  or  if  we  can 

help  in  any  way  to 

Mr.  Davis.  Win  the  war. 
Mr.  Dewey.  That  is  quite  correct. 

Mr.  Davis.  In  this  case  of  Sears,  Roebuck  there  had  not  been  any 
strike,  as  I  recall  it.  It  is  one  of  their  plants,  and  it  was  a  very  much 
smaller  case  in  the  first  place. 

But  look.  Here  the  question  before  them  was  Would  they  use 
this  very  extraordinary  power,  perhaps  greater  than  the  Board  really 
has;  that  is,  the  power  to  put  its  order  on  top  of  the  National  Labor 
Relations  Board  which  had  primary  jurisdiction? 

I  know  this,  Mr.  Dewey,  that  we  have  warned  the  regional  boards 
not  to  do  that  except  in  the  most  extreme  cases,  for  obvious  reasons. 
It  is  a  very  drastic  thing  to  do.     Now,  that  was  that  case. 

The  other  case  was  j ust  a  collective-bargaining  proposition.  Nobody 
had  jurisdiction  but  ourselves.  There  was  no  question  about  our 
jurisdiction  except  this  question,  does  it  interfere  with  the  war  effort? 
And  I  can  say  to  you,  Mr.  Dewey,  and  if  you  come  and  sit  with  me 
I  can  prove  it  to  you,  that  no  one  who  has  sat  where  I  have  sat,  could 
have  any  doubt  at  all  that  the  Montgomery  Ward  dispute  would 
adversely  affect  the  war  effort  if  it  was  not  stopped.  I  know  that  and 
I  can  prove  it  to  anybody  who  wants  to  go  over  the  records. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD   &  CO.       71 

And  if  anybody  is  going  to  take  the  risk  to  cm*  war  effort  of  letting  a 
dispute  that  uivolves  78,000  people  go  unattended  and  permit  them  to 
go  out  on  strike,  they  will  have  to  get  somebody  else  besides  me  to 

Mr.  Dewey.  I  appreciate  that,  Mr.  Davis,  and  I  don't  think  that 
either  you  or  I  see  eye  to  eye  on  the  matter,  but  it  is  at  the  same  time 
true  that  you  have  stated  that  you  look  to  Congress  for  adequate 
legislation,  and  that  is  the  purpose  of  this  inquiry,  and  I  hope  to  keep 
on  that,  but  naturally  we  have  to  bring  up  these  points. 

Mr.  Davis.  Yes.  .  ,     t  u 

Mr.  Dewey.  I  have  here  some  matter  we  obtamed  from  the  Ldbrary 
of  Congress,  the  legislation  reference  theories  and  data  on  sympathetic 
strikes,  the  workers  involved,  and  the  percentage  of  the  total  during 
the  years  1941,  1942,  and  1943,  and  I  would  just  like  to  read  mto  the 
record  to  show  that  these  sympathetic  strike  movements  are  diminish- 
ing and  have  diminished  since  1941. 

In  1941,  there  were  143,488  workers  involved  in  sympathetic  strikes, 
or  6.1  percent  of  the  total.  In  1942  that  had  fallen  from  a  figure  of 
143,000  to  7,047,  or  eight-tenths  of  1  peicent  total,  and  in  1943  there 
were  only  510  workers  involved  in  sympathetic  strikes,  or  less  than 
one-tenth  of  1  percent  of  all  persons  involved  in  strikes. 

So  this  matter  of  fear,  with  all  honor  to  our  workingmen,  shows 
that  they  are  not  carried  away  on  sympathetic  strikes,  so  for  that 
reason  I  think  one  of  the  dangers  that  has  been  spoken  of  m  this 
particular  case,  the  spread  of  the  strike,  is  not  as  present  as  it  has  been 

said  to  appear.  . 

I  wish  to  thank  you,  Mr.  Davis,  for  putting  up  with  my  rather 
awkward  questioning,  but  I  am  only  trying,  as  all  are  trying  to  do, 
to  find  a  proper  solution  to  this,  and  I  hope  before  the  hearmgs  are 
over  that  we  will. 

Mr.  Davis.  Thank  you,  Mr.  Dewey.  Would  you  care  to  have  my 
comment  on  that  sympathetic  strike  matter  at  all? 

Mr.  Dewey.  Yes;  if  the  chairman  will  permit. 

The  Chairman.  Go  ahead. 

Mr.  Davis.  You  see,  today  we  have  the  assurances  of  the  inter- 
national organizations  that  they  will  not  permit  a  strike.  The  strikes 
that  do  occur  are  wildcat  strikes,  and  while,  as  I  say,  there  is  as  much 
human  nature  in  one  man  as  there  is  in  another,  if  not  more,  the  fact 
is  that  we  have  been  most  loyally  supported  by  the  national  organiza- 
tions in  the  no-strike  plan. 

And  there  are  many  reasons.  . 

Now,  you  can't  spread  a  sympathetic  strike  very  far  if  the  national 
or  international  organization  is  opposed  to  it.  You  see  what  I 
mean? 

In  this  case,  the  national  organization  was  not  opposed  to  the 
strike  that  occurred  after  Montgomery  Ward  refused  to  comply  with 
the  order  of  the  Board,  and  the  strike  had  already  spread  to  one  other 
plant  and  threatened  to  spread  to  all  of  the  Montgomery   Ward 

plants. 
Mr.  Dewey.  You  say  to  all.     As  to  the  Hummer  plant,  there  is  no 

relation  there,  is  there? 

Mr.  Davis.  I  was  not  referring  to  the  Hummer  plant.  It  was  the 
strike  spread  to  Kansas  City,  althought  there  was  a  strike  at  Hum- 
mer.    But  the  point  I  was  making  is  this:  Ordinarily  when  a  war  is 
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on  and  a  strike  occurs,  it  is  inmiediately  repudiated  by  the  national 
organization.  We  call  on  the  national  organization  for  help  to  stop 
it,  and  they  do  stop  it.     It  is  localized  tremendously. 

In  this  case,  since  the  company  had  defied  our  order,  or  seen  fit 
not  to  comply  with  it,  we  could  not  call  on  the  national  or  inter- 
national organization  to  call  off  the  strike,  and  it  was  spreading  to 
the  other  places  where  the  same  organization  represented  Mont- 
gomery Ward. 

In  addition,  there  were  sympathetic  strikes  already  going  on  among 
the  truckers. 

Mr.  Dewey.  That  was  called  off. 

Mr.  Davis.  That  was  called  off.  All  right,  but  these  things  are 
are  like  that.     It  was  called  off.     The  thing  didn't  last  very  long. 

Mr.  Dewey.  That  is  all. 

Mr.  MoNRONEY.  I  wish  you  would  develop  for  me  a  little  more, 
and  perhaps  for  the  other  members  of  the  committee,  the  maintenance 
of  membership.  You  have  clarified  pretty  well  the  difference  between 
a  union  shop  and  a  closed  shop,  but  I  don't  believe  you  went  into  the 
other  alternative  under  your  free-bargaining  system  before  you  had 
the  no-strike  pledge. 

What  would  happen  in  lieu  of  the  maintenance  of  membership 
agreement? 

Mr.  Davis.  Well,  the  maintenance  of  membership  agreement  was 
in  existence  before  the  War  Labor  Board  came  into  existence,  or  the 
Mediation  Board,  and  it  had  different  forms. 

One  of  the  earliest  fonns  that  I  know  of  was  this:  You  would  have  a 
place  where  the  union  was  asking  for  the  union  shop  at  a  time  when 
perhaps  they  had  a  majority,  but  not  all  of  the  people  in  the  shop, 
They  would  work  out  with  the  company  this  kind  of  a  compromise. 
They  would  say,  "Listen,  we  agree  to  maintain  present  union  status"; 
that  is,  the  company  would  agree  to  hire  as  many  union  men  as  they 
lost  so  that  the  union's  proportion  to  the  total  membership  would 
remain.  That  was  by  agreement  and  that  is  what  I  meant  by  main- 
tenance of  membership,  and  that  was  an  old  form  of  contract. 

And  another,  and  a  simpler  form  was  where  they  simply  said  that 
any  man  who  is  now  a  member  at  the  date  of  signing  of  the  contract — 
mind  you,  these  contracts  are  negotiated  by  the  union — we  are  talking 
about  plants  where  the  union  is  a  certified  bargaining  agent  under 
the  National  Labor  Relations  Act — they  would  agree  that  any  man 
who  was  then  a  member  of  the  union  would  have  to  remain  a  member 
the  union  so  long  as  the  contract  lasted,  for  the  year  or  the  term  of  the 
contract.  That  was  a  bargain  made  between  the  union  and  the  com- 
pany.    That  was  all. 

I  said,  and  I  am  ready  to  say  again,  that  that  contract  was  a  per- 
fectly democratic  and  a  fair-minded  thing,  because  the  man  who  went 
into  the  union — voluntarily,  we  assume — were  not  being  unfairly 
dealt  with  according  to  American  ideas,  as  I  understand  them,  if  the 
majority  of  the  union  members  voted  for  this  maintenance  of  mem- 
bership plan. 

There  was  no  reason  in  good  democratic  procedure  why  the  minor- 
ity should  not  go  along.  They  joined  the  union.  The  majority  of 
the  union  voted  for  a  contract;  that  was  the  function  of  the  union, 
and  the  contract  was  bindins:  on  them. 
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I  hope  that  I  am  as  alert  to  protect  my  constitutional  rights  as  any 
American  citizen.  I  regard  that  as  good  democracy  and  I  said  so 
when  this  matter  was  under  discussion,  and  in  the  first  two  or  three 
cases  we  ordered  the  maintenance  of  membership  in  that  old- 
fashioned  form. 

But  we  had  some  industry  men  on  the  board  who  were  not  to  be 
sneezed  at,  men  who  know  how  to  present  their  points  of  view  with 
great  force  and  vigor,  and  they  wore  us  down  to  a  point  where  I  said, 
"All  right,  I  will  go  one  step  further  with  you.  I  will  not  ask  theSe 
people  to  rely  on  the  good  democratic  principle  of  majority  vote  in 
the  union,  which  they  voluntarily  joined.  I  \vill  go  along  and  see 
that  each  individual  member  of  the  union  will  be  given  the  oppor- 
tunity when  this  contract  is  presented,  to  say  if  he  wants  to  *I  am  not 
going  to  be  bound  by  that;  I  am  going  to  get  out  of  the  union'." 

And  that  is  what  came  to  be  known  as  the  15-day  escape  clause. 
And  history  has  shown  that  you  can  put  in  a  thimble  all  of  the  citizens 
of  the  United  States  who  have  escaped  under  that  provision. 

Out  of  the  hundreds  of  thousands  of  men  who  have  been  bound  by 
that  contract,  the  number  of  them  who  have  taken  advantage  of  that 
15-day  period  would  not  fill  a  pipe. 

Mr.  Dewey.  May  I  interrupt  on  that?  What  is  the  reason  that 
industry — I  have  often  wondered  about  it — objects  so  to  the  main- 
tenance of  membership? 

Mr.  Davis.  That  is  an  awfully  good  question,  Mr.  Dewey.  I  wish 
the  Lord  in  His  power  would  tell  me  the  answer  some  day.  I  laiow 
some  of  it.     These  matters  are  emotional. 

Mr.  Dewey.  Are  what? 

Mr.  Davis.  Full  of  emotion.  I  don't  want  to  say  anything  about 
Montgomery  Ward,  particularly  in  disparagement.  I  come  froin  a 
part  of  the  comitry,  as  a  matter  of  fact,  where  these  upstanding  in- 
dividualists are  thought  of  very  highly,  but  we  are  in  a  war. 

Mr.  Dewey.  They  are  not  the  only  ones. 

Mr.  Davis.  No;  they  are  not  the  only  ones,  but  they  typify  some- 
thing. 

In  the  first  place,  they  said,  "This  is  a  closed  shop."  I  tried  to 
argue  that.  The  newspapers  all  over  the  country  said,  "It  is  a  closed 
shop.  Mr.  Davis  pretends  it  is  not  a  closed  shop,  but  it  is  a  closed 
shop."  I  said,  "It  is  not  a  closed  shop  because  nobody  is  bound  to  go 
along  with  it  unless  they  want  to." 

And  Montgomery  Ward  said,  "This  is  a  closed  shop,"  and  when  we 
said,  "No,"  they  said,  "It  leads  to  a  closed  shop." 

Then,  they  had  a  vote  out  there  and  we  put  into  effect  a  mainte- 
nance of  membership  clause  which  they  said  led  to  a  closed  shop,  and 
at  the  end  of  the  year  they  came  along  and  said  "the  union  member- 
ship has  been  reduced  to  20  percent,"  and  if  I  may  say  so  in  the 
presence  of  this  committee,  that  is  a  hell  of  a  closed  shop. 

I  tell  that  in  answer  to  your  question,  Mr.  Dewey,  because  the 
minds  of  men  do  not  work  straight  on  this  subject,  and  the  reason  they 
do  not  is  fear,  fear  of  what  it  might  lead  to,  and  they  don't  know  what 
that  is. 

And  one  of  my  favorite  expressions  is  that  it  is  only  the  unknown 
that  terrifies,  and  in  this  matter  it  is  a  feeling  of  terror;  and  I  say 
to  you  that  when  w^e  got  this  job  the  air  was  full  of  terror  on  this 
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subject.     It  was  the  sole  topic  of  discussion  practically  at  the  industry- 
labor  meeting. 

Everybody  agreed  right  away  on  the  first  two  points,  but  they 
couldn't  agree  on  this,  union  status.  It  would  have  wrecked  us.  It 
was  almost  the  exclusive  topic  of  discussion  before  the  War  Labor 
Board  for  a  considerable  period  of  time  after  it  was  set  up. 

We  worked  out  this  compromise  by  give  and  take,  day  after  day, 
and  they  were  doughty  men  on  that  board,  fellows  like  Roger  Lapham, 
George  Mead,  and  people  like  that,  that  knew  how  to  make  an 
argument,  and  we  fought  it  back  and  forth.  And  there  are  equally 
good  men  on  the  labor  side,  Tom  Kennedy,  Van  Bittner,  Bob  Watt 
people  of  that  type.  We  had  it  back  and  forth.  And  finally  we 
agreed  to  this  compromise  with  the  15-day  escape  period,  as  we  called 
it,  and  I  don't  mind  telling  you— and  I  can  say  it  because  I  am  not 
claimmg  any  credit  to  myself  for  it— I  have  already  stated  to  this 
committee  what  my  position  was  about  it— but  this  final  solution  of 
the  15-day  escape  clause  is,  in  my  judgnient,  the  greatest  piece  of 
industrial  statesmanship  that  I  know  of  in  this  country,  or  in  any 
other,  in  my  time  or  the  times  that  I  have  read  about. 

It  put  on  the  shelf  for  the  duration  of  the  war  a  dispute  that  had 
all  the  heat  and  fear  of  emotion  that  any  dispute  could  have.  It  has 
done  no  injury  to  anyone;  it  does  not  lead  to  a  closed  shop;  it  has 
satisfied  the  demands  for  union  status  for  the  period  of  the  war;  and 
anyone  who  undertakes  to  fool  with  it  is  just  exactly  hke  a  fellow  that 
goes  and  puts  a  match  to  a  fuse  on  a  bomb  when  his  superiors  and 
friends  have  gotten  the  bomb  nicely  packed  away  on  the  shelf  where 
it  can't  possibly  explode. 

If  I  speak  somewhat  heatedly  on  the  subject,  it  is  because  I  have 
been  through  it  and  know  what  I  am  talking  about,  and  I  say  to  the 
Congress  and  to  this  committee  that  this  agreed  solution  hammered 
out  in  a  tripartite  group  of  sincere  men,  was  as  sound  a  piece  of  states- 
manship as  I  have  ever  witnessed,  and  you  had  better  leave  it  alone. 

I  didn't  really  answer  your  question,  Mr.  Dewey. 

Why  these  people  say  it  is  the  same  as  a  closed  shop,  or  that  it 
leads  to  a  closed  shop,  I  don't  know.  But  I  am  glad  to  tell  you  this: 
That  the  people  on  the  industry  side  have  begun  to  look  at  it  statis- 
tically and  to  examine  whether  it  does  lead  to  a  closed  shop,  and  we 
have  had  experience  enough  with  it  so  that  the  statistics  amount  to 
something,  and  they  are  finding  out  that  it  does  not  lead  to  a  closed 
shop  at  all. 

And  my  prediction  to  you  is  that  when  the  war  is  over,  American 
industry  will  come  to  the  Congress—  and  I  make  this  prediction  ad- 
visedly—and  say  to  the  Congress,  ''Will  you  not  please  enact  into  the 
law  the  provisions  of  tlie  maintenance  of  membership  clause  that  was 
developed  under  the  War  Labor  Board?" 

That  is  exactly  what  is  g:oing  to  happen  because  as  soon  as  the  war 
is  over  the  fight  is  on  again,  and  this  is  the  best  quietus  on  it  that 
could  possibly  be  imagined. 

I  know  a  prophet  is  without  honor,  but  I  make  that  prophecy. 

The  Chairman.  Thank  you,  Mr.  Davis. 

The  committee  will  take  a  recess  until  10  o'clock  tomorrow  morning. 

(Wliereupon  at  4:50  p.  m.,  the  hearing  was  recessed  to  10  a.  m., 
Tuesday  "morning,  May  23,  1944.) 
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TUESDAY,  MAY  23,  1944 

House  of  Representatives,  Select  Committee  to 

Investigate  Montgomery  Ward  Seizure, 

Washington,  D.  C. 

The  select  committee  met,  pursuant  to  recess,  at  10  a.  m.,  in  the 
committee  room  of  the  Committee  on  Ways  and  Means,  New  House 
Office  Building,  Hon.  Robert  Rampseck  (chairman)  presiding. 

Present:  Representatives  Ramspeck  (chairman),  Clark,  of  North 
Carolina;  Byrne  of  New  York;  Monroney,  of  Oklahoma;  Dewey,  of 
Illinois;  Elston,  of  Ohio;  and  Curtis,  of  Nebraska. 

The  Chairman.  The  committee  will  come  to  order,  please. 

We  have  this  morning  Mr.  Gerard  D.  Reilly,  member  of  the  Na- 
tional Labor  Relations  Board. 

Mr.  Reilly,  we  will  be  glad  to  have  a  statement  from  you  covering 
the  proceedings  before  your  Board  with  reference  to  the  Montgomery 
Ward  plant  at  Chicago,  both  the  original  proceedings  and  the  recent 
elections. 

STATEMENT  OF  GERARD  D.  REILL7,  MEMBER,  NATIONAL  LABOR 
RELATIONS  BOARD,  WASHINGTON,  D.  C. 

Mr.  Reilly.  Mr.  Chairman,  and  members  of  the  committee,  I 
understood  from  the  committee  that  you  wished  me  to  testify  today 
with  respect  to  the  chronology  of  the  events  which  culminated  in  the 
seizure  by  the  Department  of  Commerce  of  the  Chicago  operations  of 
Montgomery  Ward  &  Co.  plant  and  its  subsequent  return  to  private 
ownership  foUowmg  an  employee  election  conducted  by  the  Nationtd 
Labor  Relations  Board  on  May  9,  1944. 

The  first  case  involving  any  of  the  Chicago  operations  of  this  com- 
pany occurred  in  1940  when  the  Board  directed  an  election  in  the 
Schwinn  warehouse  operated  by  this  company  in  Chicago. 

In  that  proceeding,  the  union,  known  as  the  United  Mail  Order 
Warehouse  and  Retail  Employees  Union,  Local  20,  affiliated  with  the 
C.  I.  O.,  sought  a  bargaining  unit  confined  to  the  warehouse.  This 
was  granted  over  the  company's  contention  that  the  employees  in  the 
mail-order  house  should  also  be  included  in  the  unit,  the  Board  noting 
that  organization  of  the  company's  employees  in  the  Chicago  area  had 
extended  to  that  date  only  to  the  employees  In  the  warehouse  unit. 
The  union  won  the  subsequent  election  and  was  certified  on  August 
26,  1940. 

About  a  year  later,  on  Se^)tember  9,  1941,  to  be  exact,  the  Board 
entertained  two  petitions  covering  the  mail-order  house  and  the  retail 
department  store,  respectively,  filed  by  the  same  union. 

75 


76      INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  A  CO. 

The  union  subsequently  carried  the  election  in  both  units  and  was 
certified  on  February  28,  1942. 

Meanwhile  the  union  had  filed  charges  that  the  company  was  vio- 
lating section  8  (1)  and  section  8  (5)  of  the  National  Labor  Relations 
Act. 

-  Section  8  (1)  regards  interference  with  concerted  activity,  and  sec- 
tion 8  (5)  requires  an  employer  to  bargain  with  the  union  representing 
a  majority  of  the  employees  in  the  appropriate  bargaining  unit. 

On  February  26,  1942,  the  Board  issued  a  decision  finding  that  the 
evidence  did  not  support  these  allegations,  and  dismissed  the  com- 
plaint. 

These  three  units  that  I  have  mentioned  include  the  great  bulk  of 
the  employees  in  Chicago. 

The  imion  subsequently  organized  some  employees  in  the  adminis- 
trative branches,  that  is,  the  employees  who  come  within  the  Nation- 
wide scope  of  the  corporation's  business,  rather  than  the  retail  mail 
order  and  distributing  end  in  Chicago  itself.  These  four  departments 
were  the  photographic  department,  the  maintenance  department,  the 
printing  department,  and  the  display  factory  department. 

In  these  units  no  elections  were  held,  the  company  recognizing  the 
imion  as  the  bargaining  representative  on  the  basis  of  a  card  check. 

On  Jime  2,  1942,  shortly  after  the  certification  of  the  retail  depart- 
ment store,  the  union  and  the  company  were  unable  to  agree  on  the 
terms  and  conditions  covering  the  three  major  units,  the  photographic 
department  and  the  maintenance  department. 

The  War  Labor  Board  took  jurisdiction  of  this  dispute,  and,  on 
November  5,  1942,  directed  that  a  contract  be  executed  between  the 
union  and  the  company  containing  provisions  for  maintenance  of 
union  membership. 

The  company  protested  this  order,  but,  at  the  direction  of  the 
President,  the  company  subsequently  signed  a  contract  embodying 
these  terms  during  the  month  of  December  1942.  This  contract  was 
to  run  from  year  to  year,  subject  to  a  30-day  notice  clause  giving 
either  party  the  right  to  terminate  the  contract  upon  written  notice 
30  days  before  the  expiration  date,  the  expiration  date  being  De- 
cember 8. 

Early  in  November  1943,  just  a  little  more  than  a  month  before 
the  expiration  date,  the  company  gave  notice  of  termination,  and  at 
subsequent  conferences  took  the  position  that  the  union  no  longer 
represented  a  majority  in  the  two  principal  units,  that  is  the  mail-order 
house  and  the  retail  store,  and  consequently  was  not  entitled  under 
the  Wagner  Act  to  a  contract  making  it  the  exclusive  representative 
for  the  purpose  of  bargaining  under  section  8  (5)  or  for  the  purpose  of 
having  a  maintenance  of  membership  agreement  under  the  provisions 
of  section  8  (3). 

Since  there  has  been  some  criticism  -as  to  the  failure  of  our  Board  to 
conduct  an  election  at  this  stage  of  the  dispute,  a  word  may  be  appro- 
priate with  regard  to  the  legal  situation  at  that  time. 

Our  rules  do  not  provide  for  employer  petitions  except  where  an 
employer  is  faced  with  conflicting  claims  by  two  or  more  labor  organ- 
izations. Consequently,  a  union  which  believes  it  has  a  majority, 
and  is  therefore  entitled  to  be  the  collective-bargaining  agency,  has 
two  courses  open  to  it. 
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When  employers  refuse  to  renew  agreements  on  the  grounds  ad- 
vanced by  this  company,  the  union  might,  if  it  felt  it  had  a  majority, 
file  a  petition  for  an  election  during  the  last  few  weeks  before  the  con- 
tract was  to  expire,  to  prove  its  legal  right  to  act  as  bargaining  agent 
in  the  negotiation  of  a  new  contract. 

If  it  felt  that  the  company  was  acting  in  bad  faith  in  not  recognizing 
its  claims,  it  could  file  a  charge  of  unfair  labor  practices  imder  section 
8  (5)  of  the  act,  which  would  be  part  of  its  case  to  show  it  had  retained 
a  majority,  and  that  the  company  was  refusing  to  bargain  with  it. 

The  Labor  Relations  Board  had  nothing  before  it  until  February 
14,  1944,  about  a  month  after  the  War  Labor  Board  issued  its  order 
of  January  13,  which  Mr.  Davis  explained  yesterday. 

To  go  back  to  November  1943:  During  this  month,  further  con- 
ferences between  the  company  and  the  union  proved  fruitless  and  the 
Conciliation  Service  certified  the  dispute  to  the  War  Labor  Board 
which  took  jurisdiction  on  December  6,  1943,  2  days  before  the  con- 
tract expired,  and  summoned  the  parties  to  a  pubUc  hearing  2  weeks 

later. 

As  a  result  of  the  hearing,  a  majority  of  the  War  Labor  Board 
concurred  in  an  opinion  written  by  Chairman  Davis,  in  which  he 
found  that  the  only  question  in  dispute  was  one  of  representation. 

In  passing,  Mr.  Davis  noted  that  the  question  was  a  close  one.  It 
appeared  that  there  had  been  a  large  labor  turn-over  at  the  plant, 
and  at  the  hearing  the  company  stated  that  less  than  16  percent  of 
the  employees  in  the  disputed  units  had  been  on  the  pay  roll  and 
eligible  to  participate  in  the  elections  in  1942.  The  union  rejoined 
by  showing  that  despite  the  turn-over  it  had  handed  the  company 
at  different  times  during  the  period  of  the  contract  about  10,000 
check-off  cards. 

The  War  Labor  Board's  order  requu-ed  the  company  to  extend  the 
contract  in  the  interest  of  preserving  the  status  quo  until  the  repre- 
sentation question  was  finally  disposed  of. 

The  order  also  required  the  union  to  petition  the  National  Labor 
Kelations  Board  for  an  election  within  30  days,  and  pursue  the 
matter  with  diligence  or  the  obligation  of  the  company  to  comply 
with  the  extended  contract  would  cease.  This  order  of  the  War 
Labor  Board  was  served  on  the  parties  on  January  15,  1944,  about 
5  weeks  after  the  contract  had  expired. 

The  company  never  complied  with  the  portion  of  the  War  Labor 
Board's  order  relating  to  the  extension  of  the  contract. 

The  union,  on  the  day  prior  to  the  expiration  of  the  30-day  period, 
filed  with  the  National  Labor  Relations  Board  an  unusual  docmnent 
entitled  ^'Petition  for  Reccrtification,"  in  which  the  union  argued 
that  it  should  be  recertified  for  all  the  Cliicago  units,  its  theory  being 
that  a  presumption  of  majority  status  existed,  or  should  be  deemed 
to  exist  in  this  case  because  of  certain  unfair  and  hostile  acts  directed 
at  the  union  by  the  company,  which  were  recited  in  the  petition. 

This  document  was  received  in  Chicago  on  February  14,  1944,  and 
because  of  its  novel  character,  it  was  referred  to  the  Labor  Relations 
Board  in  Washington. 

Mr.  Clark.  May  I  intenupt?  I  understand  you  to  say  that  the 
presumption  arose  because  of  certain  practices  by  the  corporation. 

Mr.  Reilly.  I  said  certain  unfair  labor  practices,  Congressman. 
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Mr.  Dewey.  I  would  like  also  to  interrupt  for  a  moment.  You 
say  **an  imusual  docmnent." 

Mr.  Reilly.  Yes,  sir. 

Mr.  Dewey.  Why  was  it  unusual? 

Mr.  Reilly.  We  have  two  major  kinds  of  proceedings,  complaint 
cases  and  representation  cases,  and  we  have  special  forms  for  use  in 
each  case. 

If  a  imion  wishes  to  be  recognized  as  a  bargaining  agent  pursuant  to 
an  election,  we  have  a  petition  form  to  fill  out.  if  it  wishes  the 
Board  to  issue  a  complaint  on  unfair  practices,  we  have  a  form  for 
filing  charges. 

This  was  on  neither  of  these  forms.  It  was  a  bulky  document  and 
looked  hke  a  brief,  but  it  was  entitled  **  Petition  for  Recertification." 

Mr.  Dewey.  You  mean  by  that  that  it  is  unusual  for  a  imion  to 
ask  for  a  recertification  if  there  is  any  doubt  in  the  matter,  or  is  it 
usual  for  a  union  to  consider  that  they  have  a  right  for  the  continuation 
of  a  contract? 

Mr.  Reilly.  In  most  cases,  unions,  by  showing  cards  or  member- 
ship lists  when  the  matter  comes  up  for  renegotiation,  are  able  to  get 
the  employer  to  continue  to  recognize  it  as  the  bargaining  representa- 
tive. • 

In  the  rare  cases  in  which  the  employer  refuses  to  do  so,  the  union 
files  a  petition,  or  if  the  union  feels  it  has  lost  its  majority  and  the  loss 
is  due  to  the  employer's  unfair  labor  practices,  it  will  file  a  charge  and 
the  matter,  of  coui-se,  will  be  adjudicated  then. 

But,  both  proceedings,  of  course,  require  a  hearing  before  the  Board 
does  anything. 

The  papers  in  this  case,  because  of  their  unusual  character,  were 
studied  with  some  care  bv  each  of  the  Board  members. 

The  Board,  in  its  decision,  stated  that  accusations  of  unfair  labor 
practices  designed  to  result  in  an  order  for  bargaining  could  not  be 
br'ought  before  it  in  this  manner,  and  pointed  out  that  the  proper 
method  was  for  the  union  to  file  charges  with  the  regional  office. 

The  Board  also  considered  the  possibility  of  treating  the  dociunent 
as  a  petition  for  investigation  and  certification  of  representatives 
under  section  9  (c). 

It  reached  the  result  that  while  a  good  deal  of  the  language  in  this 
petition  was  extraneous,  it  did  contain  the  information  required  by 
the  forms  for  petition,  and  that  all  parties  involved  were  entitled  to  a 
hearing.  An  order  was  drafted  to  this  effect  and  the  case  remanded 
to  the  regional  director  on  March  6,  1944. 

Shortly  thereafter  the  Board  was  advised  by  its  regional  office  that 
a  conference  between  counsel  for  the  company  and  counsel  for  the 
union  had  failed  to  bring  about  an  agreement  for  a  consent  election, 
each  of  the  parties  taking  a  different  view  as  to  what  the  appropriate 
bargauiing  unit  should  be.  We  were  later  advised  that  the  union 
would  request  the  Board  to  permit  it  to  withdraw  its  petition. 

During  the  same  month,  March,  the  War  Labor  Board  was  informed 
that  its  order  of  January  15  was  not  being  complied  with  and,  on 
March  29,  it  held  a  public  hearing  to  determine  whether  the  union  had 
complied  with  its  part  of  the  order,  and  to  inquire  into  the  company's 
noncompliance. 

On  April  5,  1944,  it  issued  a  new  order  requiring  the  company  to 
comply  and  relieving  the  union  of  its  duty  to  press  its  application  for 
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a  determination  of  the  question  of  representation  until  the  company 
resumed  contractual  relations  with  it.  The  company  rejected  this 
order  also. 

One  week  later,  the  union  called  a  strike  and  on  the  next  day, 
April  13,  the  Board  referred  the  matter  to  the  President,  recom- 
mending that  the  President  issue  an  Executive  order  taking  over 
this  plant. 

On  April  24,  1944,  the  President  sent  a  telegram  to  Montgomery 
Ward  &  Co.  urging  compliance  with  the  War  Labor  Board's  order, 
and  stating  in  his  telegram  that  the  National  Labor  Relations  Board 
stood  ready  to  hold  an  immediate  hearing  on  the  petition  for  election. 

Since  the  company  still  would  not  agree,  the  President,  on  April  26, 
issued  an  Executive  order  directing  the  Secretary  of  Commerce  to 
take  possession  of  the  plant. 

The  accompanying  release  from  the  White  House  said  that  a  hear- 
ing on  the  proposed  election  would  begin  on  Satm-day,  April  29.  This 
Executive  order  was  issued  on  Wednesday,  and  on  Saturday  of  the 
same  week  our  hearings  began  before  a  trid  examiner  in  Chicago. 

At  this  hearing,  the  trial  examiner  succeeded  in  getting  counsel  for 
both  parties  to  agree  to  waive  the  provision  giving  each  side  7  days 
after  the  hearing  in  which  to  ffie  briefs,  and  he  also  succeeded  in  getting 
a  stipulation  executed  specifying  the  standards  of  eligibility  for  part- 
time  employees. 

In  other  words,  they  treated  any  employee  as  eligible  to  vote  if  he 
worked  an  average  of  20  hours  for  each  of  the  6  weeks  preceding  the 
pay-roll  date. 

This  hearing  was  completed  on  Monday  evening,  May  1.  The 
trial  examiner  flew  back  to  Washington  that  night,  bringing  the  later 
portion  of  the  transcript  of  the  hearing  with  him,  (the  earlier  part 
had  already  been  examined  in  Washington)  and  on  the  next  day  the 
Board  issued  an  order  providing  for  elections  to  be  held  in  two  different 
bargaining  units  and  giving  the  regional  director  1  week  in  which  to 
conduct  this  poll. 

The  election  was  held  May  9,  1944.  When  the  polls  closed  that 
night,  the  Government  turned  the  plant  back  to  the  private  manage- 
ment pursuant  to  an  announcement  made  by  the  President  earlier  in 
the  day. 

The  ballots  were  then  counted  in  the  presence  of  company  and 
union  observers. 

The  tallies  showed  that  of  the  4,737  ehgible  voteis  in  unit  1,  the 
major  unit  consisting  of  the  retail  house,  mail-oixier  house,  and  Schwinn 
warehouse,  there  had  been  3,905  votes  cast,  2,340  for  the  union,  and 
1,565  against. 

In  unit  2,  there  were  157  eligible  voters;  128  had  cast  valid  votes 
of  which  100  were  for  the  union  and  20  against.  There  were  »lso 
about  300  ballots  which  were  cast  under  challenge,  and  not  counted. 
These  ballots  were  never  counted,  nor  were  the  challenges  passed  upon, 
because  the  margin  was  sufficient  so  that  it  would  have  been  academic. 

Neither  side  filed  any  objections  to  the  fairness  of  the  election  or  to 
the  accuracy  of  the  tally. 

I  might  say,  the  day  preceding  the  election,  the  company  had  writ- 
ten a  letter  saying  it  might  \vish  to  protest  the  election  because  of  the 
fact  that  the  Government  was  still  in  possession  or  would  still  be  in 
possession  of  the  plant  on  the  day  the  election  was  held,  and  that, 
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therefore,  these  persons  might  be  deemed  to  be  Government  em- 
plovees. 

The  company,  however,  never  filed  any  formal  objection  to  this 
election,  although  under  our  rules  we  allow  5  days  after  an  election 
for  either  side  to  file  objections  to  the  conduct  of  the  election  or  the 
eligibility  of  any  voter. 

Accordingh'.  after  the  expiration  of  the  time  allowed  for  filing  the 
objections,  during  which  period  none  had  been  filed,  the  Board,  on 
Mav  16,  ce"^*Red  the  union  as  collective  bargaining  representative 
in  the  two  units  that  it  previously  had  designated  as  appropriate. 

In  order  that  the  committee  may  fully  appraise  the  incident  in  its 
relationship  to  the  National  Labor  Relations  Act,  I  should  like  to 
make  two  observations  before  I  close.  One  is  that  the  prior  history 
of  the  company,  with  regard  to  its  legal  obligations  under  the  National 
Labor  Relations  Act,  cannot  be  ignored  in  weighing  the  merits  of 
this  dispute,  and  the  second  is  that  the  sequel  to  the  matter  has  given 
rise  to  the  most  explosive  issue  in  labor  relations  with  which  the 
Government  has  been  faced  for  a  long  time,  that  is,  the  issue  of  the 
possibility  of  petitions  by  employers  for  elections. 

Mr.  Dewey.  Would  you  repeat  that  again?  I  didn't  quite  hear 
what  you  said. 

Mr.  Reilly.  Yes.  I  said  I  thought  that,  in  order  for  the  committee 
to  fully  appraise  the  incident  in  its  relationship  to  the  National  Labor 
Relations  Act,  I  would  like  to  make  two  observations.  One  was 
that  the  prior  history  of  this  company,  with  regard  to  its  legal  obliga- 
tions under  the  National  Labor  Relations  Act,  cannot  be  ignored  in 
tracing  the  origin  of  this  dispute,  and  the  second  is  that  the  sequel 
to  this  matter  has  given  rise  to  what  appears  to  be  one  of  the  most 
explosive  issues  in  labor  relations  that  the  Government  has  faced  in 
a  long  time,  namely,  the  arrangements  to  give  employers  a  chance  to 
petition  so  as  to  avoid  delays  in  cases  of  this  character. 

I  would  like  to  say  this  about  the  first  point.  The  unfair  labor 
practice  case  to  which  I  referred  in  the  earlier  part  of  my  testimony 
was  not  the  only  one  in  which  this  company  has  been  involved.  In 
that  instance  the  Board  found  that  the  evidence  did  not  sustain  the 
allegations,  but  there  have  been  other  cases  in  which  the  company  has 
been  found  to  have  violated  the  law. 

In  a  case  reported  in  volume  31  of  our  reports,  dealing  with  the 
Kansas  City  plant  of  the  company,  the  Board  found  that  the  cor- 
poration had  violated  section  8  (1)  of  the  act 

by  making  known  to  the  employees  a  marked  hostility  toward  the  organizational 
activity  of  the  union  and  an  intention  to  prevent  its  success,  by  disparaging  the 
union,  by  indicating  that  employee  oposition  to  the  union  would  win  its  favor, 
by  threatening  to  close  down  the  mail-order  house  and  the  retail  store  if  the  union 
organized  the  employees,  by  attempting  to  form  a  company  union  as  a  means  of 
combating  the  union  by  soliciting  memberships  for  the  company  union, 

and  by  attempting  to  learn  the  identity  of  employees  soliciting 
memberships  for  the  union. 

In  that  case,  the  Board  also  found  that  the  company  had  discrim- 
inatorily  delayed  the  reinstatement  of  one  employee,  but  had  not 
discriminated  with  reference  to  three  other  employees. 

Mr.  Curtis.  May  I  interrupt?  Is  it  your  contention  that  that 
had  anything  to  do  with  seizure  in  Chicago? 


Mr.  Reilly.  What  I  meant  was  that  I  think  the  company's 
position  that  it  doubted  the  union's  majority  might  have  been 
accepted  with  better  grace  by  the  union  and  would  not  have  created 
this  very  bitter  feeling  which  grew  up  finally  in  the  strike,  had  it  not 
been  for  the  backgroimd  of  violations  of  the  Labor  Relations  Act  in 
various  branches  of  the  company,  involving  not  only  this  union  but 
also  other  unions. 

The  Portland,  Oreg.,  plant  was  involved  in  similar  proceedings  in 
1937,  resulting  iii  a  rinding  to  the  effect  that  the  company  had  intimi- 
dated and  coerced  its  employees  not  only  by  antiunion  statements, 
but  also  by  maintaining  a  system  of  espionage  and  by  the  discrimina- 
tory lischarge  of  23  employees. 

This  order  was  appealed  to  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit,  which  enforced  the  Board's  order  in  full  except  with 
respect  to  2  of  the  23  employees. 

In  1940  the  Portland  plant  was  again  cited,  this  time  on  charges  of 
ilu'ee  A.  F.  of  L.  unions,  the  warehousemen's  union,  the  teamsters' 
union,  and  the  Retail  Clerks'  International  Protective  Association. 

In  1941  a  decision  was  issued  finding  the  company  had  violated 
section  8  (1)  and  section  8  (5)  of  the  act  by  refusing  to  bargain  in 
good  faith  with  the  union,  in  that  it  had  refused  to  embody  any 
agreement  which  might  result  between  itself  and  the  union  in  a 
written  contract. 

This  order  was  enforced  in  full  by  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

The  company  was  also  found  to  have  violated  the  act  with  respect 
to  an  A.  F.  of  L.  union  at  its  St.  Paul,  Minn.,  plant.  The  Board 
found  that  the  company  had  inaugurated  and  maintained  a  system 
of  espionage  involving  the  employment  of  labor  spies,  and  that  certain 
supervisors  had  made  antiunion  statements,  but  dismissed  the 
charges  of  violation  of  section  8  (3).  The  entire  order  was  sustained 
by  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  on  December 
2\  1940. 

Undoubtedly  this  background  of  unfair  labor  practices,  combined 
with  the  company's  noncooperative  attitude  toward  the  War  Labor 
Board,  was  an  important  contributory  factor  to  the  Chicago  union's 
resentment  when  this  latest  dispute  arose,  and  it  was  this  feeling 
which  played  a  large  part  in  causing  the  union  to  strike. 

The  other  sequel  to  the  company's  attitude  at  the  threshold  of  the 
dispute  was  a  series  of  labor  disputes  in  Chicago  resulting  froin  the 
refusal  of  employers  to  continue  to  recognize  unions  as  legal  bargaining 
representatives  at  the  expiration  of  their  contracts. 

The  number  of  these  cases  was  apparently  so  disturbing  to  the  War 
Labor  Board  that,  shortly  after  its  January  order  in  the  Montgomery 
Ward  case,  the  Board  deviated  from  its  position  which  it  had  quite 
properly  announced  there,  namely,  that  a  union  whose  majority  status 
was  in  dispute  could  only  resolve  such  question  by  having  recourse 
to  the  W  agner  Act. 

In  this  case,  entitled  '* Chicago  Transformer  Corporation,"  the 
employer  had  declined  to  enter  into  negotiations  for  a  new  contract 
without  proof  of  the  union's  current  majority.  The  parties  had  agreed 
among  themselves  to  a  card  check,  but  after  the  card  check  was  made 
they  were  in  dispute  as  to  whether  the  cards  disclosed  a  majority  or 
minority  of  union  employees. 
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This  decision  served  to  emphasize  a  defect  in  our  regulations,  since 
disputes  of  this  sort  could  not  be  resolved  by  the  War  Labor  Board, 
and  yet  employers  might  be  bound  by  its  orders  to  recognize  unions 
no  longer  possessing  a  clear  majority  as  the  bargaining  representative. 

Consequently,  a  situation  was  created  which  could  bring  employers 
who  desired  to  conform  with  War  Labor  Board  orders  into  conflict 
with  the  National  Labor  Relations  Act.  This  created  an  adminis- 
trative problem  for  the  two  agencies,  and  I  would  like  to  explain  why 
it  was  necessary  to  meet  it  by  some  resrulation. 

A  provision  frequently  inserted  in  War  Labor  Board  orders  is  one 
requiiing  collective-bargaining  agreements  to  contain  closed  shop  or 
maintenance-of-membership  clauses.  It  must  be  remembered  that 
the  right  of  a  union  to  represent  all  employees  in  a  bargaining  unit  and 
to  make  contracts  requiring  union  membership  as  a  condition  of  em- 
ployment is  very  carefully  defined  in  the  National  Labor  Relations 
Act,  for  such  representation  involves  not  only  relations  between  unions 
and  employers  but  also  affects  the  rights  of  third  parties,  namely,  the 
individual  employees  in  the  bargaining  unit. 

Under  section  8  (5),  which  is  the  portion  of  the  act  requiring  an 
employer  to  bargain  exclusively  with  the  union  representative,  the 
duty  to  bargain  with  any  union  as  exclusive  representative  is  present 
only  if  the  union  is  the  representative  as  defined  by  section  9    (a). 

Moreover,  section  8  (3),  which  the  the  main  portion  of  the  Wagner 
Act  and  which  prohibits  discharge  or  discrimination  against  employees 
for  the  purpose  of  encouraging  or  discouraging  union  membership,  is 
limited  only  by  a  proviso  giving  effect  to  a  closed  shop  or  maintenance- 
of-membership  agreement  with  the  exclusive  representative  as  defined 
by  section  9  (a)  at  the  time  the  contract  is  made. 

In  other  words,  the  test  of  the  legality  of  such  contracts  is  not  the 
existence  of  a  union  majority  at  the  time  of  the  original  certification, 
but  a  majority  as  of  the  date  of  the  execution  of  the  contract  or  of  a 
renewal  of  the  contract. 

Faced  with  the  problem  of  avoiding  the  placing  of  employers  in 
such  a  dilemma,  to  which  I  have  referred,  as  well  as  the  problem  of 
avoiding  delays  in  wartime  disputes  which  was  noticeable  in  the 
Montgamery  Ward  cases,  this  Board  2  weeks  ago  formulated  a  pro- 
posed rule  which  would  give  employers  with  respect  to  whom  the 
War  Labor  Board  had  taken  jurisdiction  the  right  to  file  a  petition  for 
an  election  with  our  Board  within  5  days  if  they  entertained  a  bona 
fide  doubt  with  regard  to  the  legal  right  of  the  union  to  be  recognized 
as  bargaining  representative  for  the  purpose  of  negotiating  a  new 
contract. 

Under  our  pi-ocedures  we  do  not  hold  elections  except  where  a  real 
showing  is  made  that  a  genuine  question  of  representation  exists. 

This  proposal  was  hotly  opposed.  None  of  the  labor  representatives 
present,  however,  were  able  to  offer  a  solution  as  to  how  the  problem 
of  avoiding  possible  conflicts  between  War  Labor  Board  orders  issued 
pursuant  to  the  Transformer  doctrine,  and  the  provisions  of  the 
Wagner  Act  could  be  met  except  by  the  adoption  of  such  a  rule.  Of 
course,  it  may  be  that  some  other  arrangements  would  be  equally 
feasible  and  the  problem  is  being  examined  in  consultation  with  the 
War  Labor  Board. 

The  C.  I.  O.  has  even  gone  so  far  as  to  issue  a  public  statement 
urging  its  affiliated  unions  and  local  agents  to  protest  to  the  ordnance 


officers  of  the  War  and  Navy  Departments  that  the  adoption  of 
such  a  rule  will  mean  stoppages  and  interruptions  of  production, 
although  it  would  seem  on  the  face  of  it  that  unions  which  really  do 
command  the  support  of  the  majority  of  workers  need  have  no  fear  of 
the  results  of  a  secret  ballot. 

The  problem,  as  you  see,  is  not  unrelated  to  the  subject  matter  of 
the  case  before  you,  and  since  the  committee  is  examining  all  phases 
of  the  question,  I  wished  you  to  know  that  we  are  addressing  our- 
selves to  the  problem  with  the  hope  of  finding  a  solution  at  an  early 
date. 

Thank  you  very  much,  Mr.  Chairman  and  gentlemen. 

The  Chairman.  Mr.  ReiUy,  as  I  recall  your  statement,  the  con- 
troversy which  we  are  investigating  did  not  reach  the  National 
Labor  Relations  Board  until  February  14  of  this  year;  is  that  correct? 

Mr.  Reilly.  That  is  correct,  Mr.  Chairman. 

The  Chairman.  Up  to  that  time  the  National  Labor  Relations 
Board,  which  administers  the  W  agner  Act,  had  no  official  knowledge 
of  the  new  controversy  between  Montgomery  Ward  and  its  employees 
in  the  Chicago  plant? 

Mr.  Reilly.  Yes. 

The  Chairman.  Now,  on  February  14,  as  I  recall  it,  the  union 
did  file  what  you  have  described  as  an  unusual  document  which  the 
Board  construed  to  be  a  petition  for  an  election. 

Mr.  Reilly.  We  construed  it  to  be  a  petition  for  investigation  and 
certification  for  representation. 

The  Chairman.  As  I  understand  it,  there  have  been  some  cases 
that  have  gone  to  the  appellate  court  in  which  the  courts  have  held 
that  once  a  union  is  certified  as  the  exclusive  representative  of  the 
employees  of  the  given  employer,  that  presumption  holds  until  action 
shows  they  are  not  the  representative  of  the  majority.  Is  that 
correct? 

Mr.  Reilly.  The  presumption  holds  within  what  the  courts  call 
a  reasonable  period  after  the  certification  if  there  has  been  no  bargain- 
ing; that  is,  possibly  a  period  of  a  year  or  so. 

Then  the  courts  have  also  held  that  where  the  loss  of  the  union's 
majority  is  due  to  unfair  labor  practices  that  the  Board  is  justified 
in  finding  that  the  union  would  have  continued  to  be  the  majority 
representative  had  the  unfair  labor  practices  not  occurred. 

There  are  no  cases  which  hold,  however,  that  where  there  has  been 
bargaming,  where  a  contract  has  been  made  and  has  expired,  that 
that  presumption  is  a  conclusive  presumption. 

It  might  be  a  presumption,  of  course,  that  would  be  entitled  to 
weight,  but  it  would  be  rebuttable  by  evidence  showing  that  the  union 
had,  in  fact,  lost  its  majority. 

The  Chairman.  Are  there  any  cases  that  have  gone  to  the  appellate 
courts  where  the  courts  have  held  that  the  certification  raises  a  pre- 
sumption of  continued  right  to  represent  the  employees? 

Mr.  Reilly.  You  mean  in  the  absence  of  unfair  labor  practices? 

The  Chairman.  Yes. 

Mr.  Reilly.  There  are  cases.  The  Century  Oxford  case  and  Ap- 
palachian Electric  case,  in  the  circuit  court  of  appeals,  are  leading  cases 
on  that  point. 

In  both  those  cases,  after  certification  had  occurred  but  where  bar- 
gaining did  not  culminate  in  a  contract,  a  petition  was  circulated  by  a 
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dissenting  group  of  employees — I  think  in  both  cases  a  majority  had 
actually  signed  it — and  the  court  there  said  that  the  employers  should 
deem  the  certifications  based  upon  a  secret  ballot  as  establishing  a 
presumption  of  continued  majority,  rather  than  the  signing  of  these 
petitions. 

In  both  cases  the  petitions,  which  the  employer  treated  as  excusing 
him  from  any  further  duty  to  bargain,  were  circulated  before  any  con- 
tract was  made  and  within  less  than  a  year  of  the  certification. 

The  Chairman.  Now,  under  the  first  regulations  of  your  board, 
Montgomery  Ward  had  no  right  in  this  case  to  petition  for  an  election, 
did  it? 

Mr.  Reilly.  That  is  correct,  Mr.  Chairman. 

The  Chairman.  So  that  the  only  way  an  election  could  take  place, 
under  the  present  regulations  of  your  board  in  this  case,  was  for  the 
union  to  petition  for  an  election;  is  that  correct? 

Mr.   Reilly.  Yes. 

The  Chairman.  And  that  it  was  directed  to  do  by  the  War  Labor 
Board? 

Mr.  Reilly.  Yes. 

The  Chairman.  And  on  the  30th  day,  the  last  day  provided  in  the 
order  of  the  War  Labor  Board,  they  did  file  this  document  which  was 
later  construed  to  be  a  petition  for  election,  and  the  National  Labor 
Relations  Board  handled  that  as  expeditiously  as  possible,  did  they 
not? 

Mr.  R  EiLLY.  Yes,  sir. 

The  Chairman.  It  was  handled  much  more  expeditiously  than  is 
normally  the  case? 

Mr.  Reilly.  In  most  cases  we  allow  the  regional  director  30  days 
after  the  direction  issues  in  which  to  hold  the  election.  Here  it  was 
directed  to  be  held  within  1  week  after  the  issuance  of  the  order. 

The  Chairman.  Unless  your  rules  and  regulations  are  changed, 
there  is  no  way  that  the  National  Labor  Relations  Board  could  have 
stepped  into  this  picture  in  December  and  called  an  election,  is  there? 

Mr,  Reilly.  No  way  at  all. 

The  Chairman.  Mr.  Dewey? 

Mr.  Dewey.  I  will  reserve  my  time. 

The  Chairman.  Mr.  Elston? 

Mr.  Elston.  Mr.  Reilly,  following  the  line  of  examination  by  the 
chairman,  suppose  a  imion  would  never  petition  for  an  election. 
How  would  you  ever  get  one? 

Mr.  Reilly.  If  a  union  never  did  so,  an  employer  would  never  have 
to  bargain  with  it,  at  least  not  up  until  the  time  of  this  Transformer 
ease  that  I  have  spoken  of  recently. 

Under  normal  times,  if  a  union  did  not  invoke  its  administrative 
remedy  under  the  act,  or  did  not  file  any  charges  in  which  it  tried  to 
prove  its  majority  by  a  card  showing,  an  employer  would  have  no 
legal  obligation  ever  to  recognize  it. 

Mr.  Elston.  Well,  now,  you  make  your  own  regulations,  don^t  you? 

Mr.  Reilly.  Yes,  we  do,  sir. 

Mr.  Elsion.  And  you  knew  of  the  very  acute  and  critical  situation 
existing  in  the  Montgomery  Ward  labor  dispute? 

Mr.  Reilly.  I  don't  think  at  that  time  that  the  case  was  consid- 
ered one  of  national  importance  at  all.  It  didn't  become  so  until 
several  months  later. 


Mr.  Elsion.  When  did  it  assume  this  national  importance  that 
threatened  to  upset  the  whole  labor  policy  of  the  United  States? 

Mr.  Reilly.  There  was  nothing  very  much  in  the  papers  about  that 
case  imtil  a  month  or  two  later,  so  there  wasn't  any  particular  reason 
why  our  Board  should  have  been  aware  of  its  pendency. 

We  had  read  the  decision  in  the  Labor  Relations  Reporter  and  the 

other  digests. 

Mr.  Elsion.  You  mentioned  the  other  cases  the  company  had  and 
you  seemed  to  attach  some  importance  to  them,  and  you  said  because 
of  those  cases  the  union  in  Chicago  had  some  resentment  toward 
Montgomery  Ward. 

Mr.  Reilly.  Yes. 

The  Chairman.  Didn't  those  cases  to  which  you  attach  a  lot  of 
importance  now,  cause  you  to  attach  any  importance  to  the  dispute 
which  arose  clear  back  in  November  of  last  year? 

Mr.  Reilly.  We  would  have  attached  importance  to  it,  of  course, 
if  it  had  come  to  us,  but  there  are  so  many  hundreds  of  cases  going  on 
m  the  Conciliation  Service  at  all  times,  that  we  had  no  knowledge  that 
the  company  had  refused  to  renew  this  contract.  Our  attention  was 
not  drawn  to  it. 

Mr.  Elston.  That  was   officially  brought  to  your  attention  on 

December  14,  was  it? 

Mr.  Reilly.  Officially,  on  February  14,  although  we  had  seen  the 
War  Labor  Board  order  of  January  15, 

That  was  reported  in  the  papers  around  the  18th  of  January,  and 
also  reported  in  the  Labor  Law  Digest,  and  we  were  aware  then  that, 
under  the  terms  of  that  order,  the  union  would  very  shortly  either 
have  to  file  a  petition  with  us  or  else  the  company  would  be  relieved 
of  any  duty  of  extending  the  contract. 

Mr.  Elston.  You  knew,  didn't  you  that  the  only  questions  involved 
were,  first,  representation 

Mr.  Reilly,  That  is  right,  sir. 

Mr.  Elston.  And  second,  the  claim  of  the  company  that  the  con- 
tract should  not  be  extended  beyond  this  expiration  date  which,  I 
believe,  was  December  8,  1943.  Those  were  the  only  two  questions 
the  companv  ever  raised,  weren't  they? 

Mr.  Reilly.  Yes,  sir.  We  didn't  know  anything  about  them  until 
we  saw  the  actual  text  of  the  W^ar  Labor  Board's  decision. 

Mr.  Elston.  And  those  are  the  only  two  questions  that  ever  came 
into  the  case? 

Mr.  Reilly.  That  is  right,  yes. 

Mr.  Elston.  Don't  you  know  the  company  always  was  asking  for 
an  election? 

Mr.  Reilly.  I  am  quite  sure  the  company  never  wrote  to  us  asking 

us  to  amend  our  rules. 

Mr.  Elston.  Would  you  have  amended  your  rule  if  the  company 
had  written? 

Mr.  Reilly.  We  might  have  after  possible  consultation  with  the 
other  agencies  involved,  if  that  seemed  to  be  the  only  way  of  settUng 
it.  Of  course,  I  can't  speak  for  the  other  members  of  the  board  on 
that  question,  but  because  of  the  impact  of  these  cases  we  have  given 
some  thought  to  amending  the  rule,  and  if  that  case  had  been  brought 
to  our  attention  at  the  time  as  likely  to  result  in  an  impasse,  we 
might  have  amended  the  rule  and  held  a  hearing. 
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Mr.  Elston.  All  you  would  have  to  do  would  be  to  get  together 

^^         ^    ^^  members  of  your  Board  and  change  your  regulations? 

Mr.  Reilly.  Yes;  although  when  we  make  an  important  change  in 

our  rules,  we  usually  give  labor  and  industry  a  chance  to  be  heard 

Mr.  Elston.  Why  did  you  ever  have  it  as  an  iron-clad  rule  that 

only  the  labor  union  could  request  an  election? 

T  ^-^1  ^?^^^^-  '^^^^  g^^s  ^ack  to  the  early  history  of  the  Board.  I 
1  think  the  original  reason  why  the  Board  did  not  grant  the  right  of 
petition  to  employers  was  this:  They  were  afraid  the  privilege  might 
be  abused  in  those  days.  The  act  was  passed  at  a  time,  of  course, 
when  labor  unions  were  relatively  weak,  and  it  might  have  been  abused 
by  companies  filmg  petitions  on  the  very  day  that  an  orgainzer  came 
into  the  plant  so  that  elections  would  be  held  prematurely.  That  has 
been  one  explanation  advanced.  I  never  thought  there  was  much 
justification  for  that  theory  because  you  don't  get  an  election  auto- 
matically by  filing  a  petition. 

You  have  to  show  that  a  real  question  of  representation  exists. 
In  those  cases,  if  the  union  was  not  claiming  a  majority,  the  em- 
ployers' petitions  could  have  been  dismissed. 

1  ^^iiik  the  real  reason  was  this:  An  employer  in  peacethnes  was 
not  hurt  by  not  having  that  right  except  in  a  situation  where  he  was 
faced  with  conflictmg  claims  of  two  unions,  both  contendmg  they  were 
the  bargaming  representatives.  Then  the  only  way  out,  if  he  wanted 
to  avoid  a  jurisdictional  strike,  was  to  have  the  National  Labor  Rela- 
tions Board  resolve  the  question. 

Accordingly,  this  rule  which,  from  1935  on,  gave  only  unions  a  right 
to  file  a  petition,  was  amended  in  1939  or  1940  to  give  employers  a 
nght  to  file  petitions  where  they  had  conflictmg  claims  by  two  unions. 
The  reason  I  say  an  employer  was  not  hurt  under  normal  peacetime 
procedures,  is  this:  If  he  felt  the  union  did  not  have  a  majority,  he 
had  a  remedy.  He  just  didn't  have  to  bargain.  So  the  union  would 
have  had  to  take  the  initiative  by  filing  a  petition  itself  or  by  filing  a 
charge  if  it  thought  his  attitude  was  frivolous  and  that  it  had  a  clear 
majority,  and  he  was  acting  m  bad  faith. 

That  situation  was  changed  a  bit  when  the  war  came  along  and 
that  IS  why  I  feel  there  is  some  reason  for  amending  the  rule  now. 

A  good  many  of  these  disputes,  if  they  are  of  much  importance, 
are  handled  in  the  first  instance  by  conciliators.  They  are  laymen 
and  they  don't  understand  all  of  the  legal  questions  mvolved  in  the 
Wagner  Act,  so  when  they  are  unable  to  get  the_parties  together  they, 
as  a  niatter  of  practice,  certify  the  case  to  the  War  Labor  Board  even 
though  there  may  be  some  legal  questions  in  the  case  and  the  War 
Labor  Board  always  takes  the  position  that  these  representation 
questions  are  not  questions  which  it  can  handle,  but,  in  this  Trans- 
jormer  case  the  Board  said  that  because  of  the  certification  they  will 
assume  that  the  union  is  still  the  bargaining  representative  for  the 
purpose  of  negotiating  a  new  contract. 

That  is  likely  then,  unless  there  is  some  way  of  compelling  either 
the  union  to  resort  to  the  Board  or  giving  the  employer  a  chance  to 
resort  to  the  Labor  Relations  Board,  to  result  m  a  situation  that 
produces  a  possibility  of  there  being  a  contract  made  with  a  union 
which  has  lost  its  majority. 

j^ut  the  Board  acted  properly  in  the  Montgomery  Ward  case  and 
told  the  union:  "If  you  want  to  be  recognized  as  the  bargainmg 
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representative  for  negotiating  a  new  contract,  you  have  to  exercise 
your  remedy  under  the  law  and  go  to  the  National  Labor  Relations 
Board  and  file  a  petition." 

Mr.  Elston.  When  they  did  come  to  the  National  Labor  Rela- 
tions Board  in  February,  you  knew  at  that  time  the  principal  question 
was  the  claim  of  the  company  that  the  union  was  not  the  proper 
bargaining  agent? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  And  you  then  had  it  within  yom*  power  to  order  an 
election? 

Mr.  Reilly.  Under  the  statute  we  would  have  had  to  have  a 
hearing,  and  that  is  why  we  remanded  this  union  petition  to  the 
regional  director  to  conduct  a  hearing  on  it. 

Mr.  Elston.  Had  you  realized  that  at  that  time  it  was  an  impor- 
tant case? 

Mr.  Reilly.  Oh,  yes;  very  important  then. 

Mr.  Elston.  You  could  have  conducted  the  hearing  yourself? 

Mr.  Reilly.  In  Washington? 

Mr.  Elston.  Yes. 

Mr.  Reilly.  We  could  have,  but  that  probably  would  have  taken 
longer.  We  had  so  many  cases  that  came  to  Washington  from  ex- 
ceptions to  trial  examiners'  reports  that  we  allow  only  half  an  hour 
to  each  party  in  a  case.  So  the  Board  in  Washington,  for  the  last  5 
vears  or  so,  has  never  heard  any  evidence.  It  acts  more  as  an  appel- 
late body  and  the  examiners  act  as  trial  judges  and  hear  the  witnesses. 

Mr.  Elston.  You  referred  it  to  your  Chicago  regional  office.? 

Mr.  Reilly.  Yes 

Mr.  Elston.  When  did  the  report  come  back? 

Mr.  Reilly.  We  called  the  parties  together — that  is,  the  regional 
director  did — to  see  if  that  might  expedite  things  and  if  they  could 
agree  on  the  appropriate  bargaining  unit.  There  was  a  collateral 
dispute  in  the  case.  The  company  was  contending  that  the  election 
should  have  been  held  in  several  units,  that  is,  one  election  in  the 
mail-order  house,  one  in  the  retail  stores,  and  one  in  the  Schwinu 
warehouse. 

The  union  was  contending  that  the  whole  Chicago  operations  were 
the  appropriate  unit. 

Mr.  Elston.  How  did  you  eventually  resolve  that — in  favor  of  the 
union's  contention  or  in  favor  of  the  company's  contention? 

Mr.  Reilly.  We  rejected  both  positions  and  drew  the  conclusion 
that  the  appropriate  unit  was  one  which  included  the  operations 
which  were  local  to  Chicago  and  Illinois.  That  is,  the  retail  store 
and  the  mail-order  house  and  the  warehouse. 

We  concluded  there  should  be  another  unit  consisting  of  the  photo- 
graphic unit,  the  display  factory  unit,  the  printing  unit,  and  the 
maintenance  unit,  because  of  the  fact  thet  they  were  concerned 
primarily  with  the  operation  of  Montgomery  Ward  Co.  as  a  Nation- 
wide business. 

If  the  union  had  its  way,  we  would  have  conducted  an  election  in  one 
unit. 

If  the  company  had  its  way,  we  would  have  conducted  the  election  in 
four  units. 

Mr.  Elston.  The  election  before  had  been  in  four  units,  hadn't  it? 
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Mr.  Reilly.  Three  units.    The  four  administrative  units  had  been 
recognized  on  a  basis  of  a  card  check. 

Mr.  Elston.  The  company  recognized  that  itself,  did  it  not? 
Mr.  Reilly.  That  is  right. 

Mr,  Elston  So  that  previously  you  conducted  an  election  in  three 
separate  iimts? 

Mr.  Reilly.  That  is  right. 

Mr.  Elston.  Why  did  you  eventually  combine  them? 

Mr.  Reilly.  The  decision  in  August  1940  was  the  one  which  was 
directed  to  the  Schwmn  warehouse  unit.  In  that  case  the  decision 
of  the  Board  said  that  it  was  possible  that  if  there  was  a  controversy 
^^^^^^^S^^^^ion  ^mong  the  employees  in  all  the  Chicago  operations, 
tliat  the  proper  umts  should  be  the  stores,  mail-order  house,  and  the 
bchwmn  warehouse  all  combined.  They  said  while  that  combination 
might  eventually  be  appropriate,  in  the  case  before  us  there  was  only 
controversy  as  to  the  warehouse  unit.  They  said  the  Schwinn  ware- 
nouse  was  5  miles  away  from  the  store  and  the  mail-order  departments 
tnat  there  was  no  mterchange  of  employees  and,  therefore  the  ware- 
house people  could  be  treated  as  a  separate  group  on  the  extent-of- 
organization  theory,  but  if  there  were  organizational  disputes  affective 
between  all  employees,  the  appropriate  unit  could  be  inclusive. 

Mr.  J^lston.  So  that  on  May  9  when  the  election  was  finallv  held  the 
voters  of  these  umts  were  aU  scrambled  and  they  all  voted  as  one  unit? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  That  is  not  the  way  thev  voted  the  first  time  the  bar- 
gaming  agents  were  selected? 

Mr.  Reilly.  That  is  right,  sir. 

Mr  Elston  And  you  don't  know  how  the  votes  would  have  gone 
had  they  voted  separately,  of  course,  do  you? 

Mr.  Reilly.  1  understand  there  were  about  500  employees  in  the 
bchwmn  warehouse,  and  the  union  won  by  more  than  that,  so  actuallv 
it  wouldn't  have  made  any  difference. 

Mr.  Elston.  Was  there  any  controversy  in  the  Schwinn  warehouse 
at  this  time? 

Mr.  Reilly.  The  company  would  have  been  willing  to  recognize  the 
bchwmn  warehouse,  at  least  back  in  December— they  would  have  been 
willing  to  concede  the  union  still  had  a  majoritv  there,  I  understand. 
1  am  not  sure  just  what  their  position  was  in  the'late  stages  of  the  case. 

A/T^  ^^^^^^  reminds  me  that  they  still  conceded  that  at  the  hearing. 
I,    J'l^^-^^^^'  "^^^^^  wasn't  any  question  at  that  time,  was  there,  in 
the  Schwinn  warehouse,  that  the  union  was  the  bargaining  agent? 

I  mean,  it  was  recognized  at  all  tunes  that  a  great  percent  of  the 
employees  belonged  to  the  union? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  The  company  recognized  it  and  was  willing  to  accept 
the  union  as  the  bargaining  agent? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  And  the  only  controversv  was  in  the  retail  store  and 
the  mail-order  house? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  Since  the  only  controversv  pertained  to  those  two 
places,  why  didn't  you  permit  the  election' to  be  conducted  solelv  in 
those  two  places? 
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Mr.  Reilly.  Well,  because  of  the  fact  that  our  original  direction 
of  election,  that  is  the  one  in  the  Schwinn  warehouse,  had  indicated 
that  after  organization  had  taken  place  in  all  the  units  that  the  Board 
woidd  be  willing  to  regard  the  combined  unit  as  the  appropriate  one. 

Moreover,  the  contract  which  was  expiring  and  which  was  the  nub 
of  the  controversy,  was  not  a  series  of  separate  contracts.  That  was 
a  contract  which  included  the  Schwinn  warehouse,  the  retail  store 
and  the  mail-order  house. 

Mr.  Elston.  That  same  situation  was  true  when  you  had  the  first 
election,  when  they  were  negotiating  for  the  contract  in  the  first 
instance.  That  situation  was  true  and  yet  you  permitted  separate 
election. 

IVIr.  Reilly.  I  perhaps  didn't  make  myself  clear.  Congressman. 
At  the  time  of  the  first  election  there  had  not  been  any  contract  at  all. 
We  give  great  weight  in  fixing  a  bargaining  unit  to  the  contract 
history,  and  unless  some  of  the  employees  who  are  included  within 
the  contract  unit  are  employees  whom  we  would  include  as  a  matter 
of  policy,  such  as  supervisory  employees  or  armed  guards,  we  ordi- 
narily treat  the  contract  unit  when  the  case  comes  back  to  us,  as 
being  the  best  evidence  of  what  the  appropriate  unit  is,  since  that 
is  the  way  the  parties  themselves  bargained. 

Mr.  Elston.  The  point  I  am  making  is  this:  The  controversy  in 
the  beginning,  before  the  contract  was  executed,  was  the  same  in 
one  plant  as  it  was  in  another. 

Mr.  Reilly.  Before  the  contract  was  executed? 

Mr.  Elston.  Yes. 

Mr.  Reilly.  Yes. 

Mr.  Elston.  And  yet  you  recognized  three  separate  and  distinct 
bargaining  agents. 

Mr.  Reilly.  Three  bargaining  units. 

Mr.  Elston.  And  later  on  you  accumulated  all  of  them  and  had  a 
vote  of  all  of  them. 

Mr.  Reilly.  Yes. 

Mr.  Elston.  And  you  let  the  people  in  the  Schwinn  warehouse  de- 
cide questions  in  the  mail-order  house  and  the  retail  store.  Do  you 
think  there  is  any  justification  of  that  change  when  exactly  the  same 
questions  were  again  involved? 

Mr.  Reilly.  The  factual  situation  had  changed  a  great  deal.  I 
should  explain  that  it  has  been  the  practice  of  the  Board  for  many 
years — and  its  decisions  have  been  sustained  by  the  courts — in  finding 
appropriate  bargaining  units,  to  hold  that  separate  branches  of  the 
company  may  be  treated  on  the  extent-of-organization  theory  as  bar- 
gaining units,  even  though  the  Board  may  find  eventually  that  a  whole 
Nation-wide  company  unit  is  appropriate. 

There  are  cases  where  when  the  first  election  came  up  it  was  con- 
tended that  the  appropriate  bargaining  unit  was  the  entire  company 
and  the  Board  has  said: 

Well,  if  all  the  employees  of  a  particular  branch  office  or  a  substantial  majority 
of  them,  want  to  have  bargaining  rights  now,  we  will  take  that  unit  as  an  appro- 
priate one  and  direct  an  election,  even  though  ultimately  we  mav  decide  that  a 
system-wide  unit  is  appropriate. 

The  same  decision  has  been  made  with  regard  to  many  insurance 
companies  which  do  business  on  a  Nation-wide  scale. 
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Mr  Elston.  These  decisions  you  are  talking  about  were  in  full 
force  and  effect  before  the  first  contract  was  ever  made,  weren  t  they  .^ 

Mr  Reilly.  Yes;  but  at  the  time  of  the  first  case  there  was  no 
union  clamiing  to  represent  the  employees  in  the  mailorder  house  or 
the  retail  stores.  The  union  was  simply  claimmg  to  represent  the 
employees  at  the  Schwinn  warehouse.  .  ^r 

Mr.  Elston.  Well,  we  got  away  from  the  mam  questions  for  a 
time  Let's  l^o  back  to  what  transpired  after  the  regional  oflice  had 
had  its  hearing  in  Chicago.     When  did  the  matter  next  come  to  your 

attention?  .      .,  ^^       ^      j  j        A>r       i 

Mr  Reilly.  The  hearing  began  Aprd  29  and  ended  on  May  1. 

Mr.  Elston.  When  was  the  matter  referred  back  to  you  by  tHe 

Chicago  office?  ^        ^         ,  xx      u  r 

Mr  Reilly.  Well,  it  was  referred  to  them  on  March  6. 

Mr.  Elston.  March  6?  ' 

Mr  Reilly.  Yes,  sir;  and  then  these  conferences  with  a  view  to 
getting  an  agreement  on  the  bargaining  unit  took  place,  and  proved 
to  be  fruitle^,  and  the  regional  dh-ector  then  tned  to  get  in  touch  with 
the  parties  with  a  view  to  fixmg  a  date  for  the  hearing. 

I  think  he  planned  to  hold  this  hearing  in  the  latter  pai-t  of  March, 
but  meanwhile  the  War  Labor  Board  order    the  second  order,  had 

been  the  subject  of  a  hearing  on  March  29  a^^^  tl^ese^T.u^'rP/if^^^  ?" 
tives  had  come  down  for  that  hearing,  and  they  asked  that  the  date 
of  the  election  hearing  be  postponed  until  after  that. 

As  a  result  of  the  hearing  on  March  29  the  War  Labor  Board 
relieved  the  union  of  any  duty  of  pressing  for  the  election  until  the 
company  had  complied  with  a  portion  of  the  order  extending  the 
contract,  so  that  after  that  order  the  union  did  not  try  to  get  a  hearmg 

until  late  in  April.  ,       ^       ,  ,     ,       ^      t       j  xu 

Mr  Elston.  So  that  if  the  War  Labor  Board  had  not  relieved  the 

union  of  its  obligation  to  demand  a  hearing,  the  hearmg  would  have 

proceeded  and  the  election  would  have  been  held? 
Mr.  Reilly.  That  is  right. 

Mr.  Elston.  And  the  plant  would  never  have  been  seized.^ 
Mr.  Reilly.  I  don't  know  just  what  would  have  happened,  sir, 

but  that  may  be  so.  ^     ^  ^      ^  j  u 

Mr.  Elston.  The  only  thing  that  the  Government  acted  on  w^hen 
it  returned  the  plant  to  its  owners  was  the  election? 

Mr.  Reilly.  Yes.  _       ,  .    ,  .i       i    x-       i. 

Mr.  Elston.  So  the  War  Labor  Board  prevented  the  election  by 

Mr^^EiLLY.  I  presume  the  War  Labor  Board  felt  that  it  was 
entitled  to  have  compliance  with  its  order  of  January  15  smce  it 
had  directed  both  parties  to  do  something  and  one  party  had  refused 

to  comply  with  its  order.  #x      ^i. 

Mr  Elston.  Was  there  any  more  compliance  after  the  company 
had  been  seized  at  the  point  of  a  bayonet  and  had  been  turned  back, 
than  before  it  was  seized?  .  i-i      ^ 

Mr  Reilly.  When  the  Government  was  m  there,  while  it  was  in 
charge  it  made  no  extended  attempt  to  handle  labor  relations.  1 
believe  they  did  appoint  a  grievance  officer,  but  it  was  m  there  such 
a  short  time  that  most  of  the  grievances  were  not  adjudicated. 

Mr.  Elston.  Is  there  any  more  compliance  today  than  there  was- 
before  the  seizure? 
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Mr.  Reilly.  No  one  has  charged  that  the  company  is  refusing  to 
bargain. 

Mr.  Elston.  The  company  has  not  extended  its  contract,  has  it? 

Mr.  Reilly.  Not  to  my  knowledge;  no. 

Mr.  Elston.  They  are  negotiating  right  now  for  a  contract,  aren't 
they? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  So  the  situation  is  identically  the  same  today  as 
before  the  Government  seized  the  property,  except  that  an  election 
has  been  held? 

Mr.  Reilly.  There  is  no  contention  on  anybody's  part  that  the 
company  is  not  complying  either  with  the  Wagner  Act  or  the  War 
Labor  Board's  order,  because  its  duty  to  comply  ceased  as  soon  as 
the  union  was  certified. 

Mr.  Elston.  In  other  words,  the  election  was  the  only  thing  in 
the  whole  case,  wasn't  it? 

Mr.  Reilly.  Viewed  from  the  standpoint  of  the  correlative  duties 
of  all  parties. 

Mr.  Elston.  And  that  is  what  the  company  was  asking  for  all  the 
time,  wasn't  it? 

Mr.  Reilly.  As  I  say,  they  never  asked  the  Labor  Relations 
Board  to  hold  an  election,  although  it  is  true  that  our  regulations 
were  such  at  that  time  that  there  was  no  provision  for  doing  so  but, 
as  I  say,  we  might  have  considered  the  need  for  an  amendment  in 
view  of  the  acute  situation. 

Mr.  Elston.  Were  you  in  consultation  with  the  representatives 
of  the  War  Labor  Board  during  this  controversy? 

Mr.  Reilly.  Not  just  prior  to  the  time  the  plant  was  taken  over. 

Mr.  Elston.  How  long  before  the  plant  was  taken  over? 

Mr.  Reilly.  I  think  Monday,  April  17,  which  was  about  a  week 
before. 

Mr.  Elston.  The  plant  was  taken  over,  wasn't  it,  on  the  26th? 

Mr.  Reilly,  Yes,  sir.  At  that  time  they  had  made  their  recom- 
mendation and  then  this  interdepartmental  conference  was  held. 

Mr.  Elston.  What  do  you  mean  by  an  "interdepartmental  con- 
ference?"    Who  was  present? 

Mr.  Reilly.  The  conference  was  held  in  Judge  Vinson's  oflSce.  He 
invited  both  Boards  to  attend  the  conference  and  all  the  members  of 
our  Board  were  there.  Chairman  Millis,  my  other  colleague,  Mr. 
Houston,  and  our  general  coimsel,  Mr.  Rockwell;  Chairman  Davis 
and  Mr.  Garrison  and  their  attorney,  Mr.  Freidin. 

Mr.  Elston.  Anybody  from  the  Department  of  Justice? 

Mr.  Reilly.  No  one  from  the  Department  of  Justice  was  there. 

Mr.  Elston.  What  took  place  at  that  conference? 

Mr.  Reilly.  It  centered  primarily  about  this  point:  The  possibility 
that  if  the  company  were  to  comply  with  the'  order  and  people  were 
to  be  discharged  under  it,  the  question  was  raised  as  to  whether  or  not 
they  would  have  any  rights  under  the  Labor  Relations  Act. 

The  question  became  academic  shortly  thereafter  because  the  War 
Labor  Board  informed  us  that  the  union  would  not  press  for  any  en- 
forcement of  the  maintenance-of-membership  provision  and,  conse- 
quently, we  advised  Vinson  and  the  Bureau  of  the  Budget  later  that 
day  that  we  didn't  feel  that  the  proposed  Executive  order  would  raise 
any  conflict  with  the  Labor  Relations  Act. 
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Mr.  Elston.    What  else  did  you  discuss  at  that  conference? 

Mr.  Reillt.  I  think  it  was  ahnost  entirely  centered  about  that. 
I  think  later,  when  we  were  leaving,  Mr.  Rockwell  and  I  mentioned  to 
their  counsel  the  fact  that  the  draft  order  required  some  further  con- 
sideration. They  said  that  the  order  had  not  gone  to  the  Department 
of  Justice  at  the  time,  and  that  the  references  to  the  statutes  would 
be  correctly  set  forth  by  the  Department  of  Justice. 

Mr.  Elston.  Was  the  question  of  election  discussed  at  that  meet- 
ing?   I  don't  mean  the  election  next  November;  I  mean  the  election 

in  the  plant. 

Mr.  Reilly.  I  think  we  expressed  a  view  that  if  the  election  had 
been  held  that  there  could  not  have  been  any  legal  question  then  as 
to  the  validity  of  the  maintenance  of  membership  provision. 

Mr.  Elston.  In  other  words,  if  the  election  had  been  held  you  would 
not  even  be  there,  would  you? 

Mr.  Reilly.  No  ;  the  question  would  not  have  arisen. 

Mr.  Elston.  The  whole  matter  would  have  been  over,  wouldn't  it? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  And  knowing  that,  and  having  discussed  it  at  that 
meeting,  did  anybody  mge  your  Board  to  change  its  regulation  and 
order  an  election  immediately  so  that  this  trouble  could  all  be  avoided? 

Mr.  Reilly.  No.  nobody  urged  our  Board  at  that  meeting  to  do 
this.  Most  of  the  discussion  centered  about  the  same  question  which 
Chairman  Ramspeck  mentioned,  namely,  the  question  of  presumption 
of  majority  status  arising  from  the  prior  certification,  and  I  thiiik  we 
were  all  agreed  that  there  was  no  legal  authority  squarely  on  the  point, 
but  there  was  some  dicta  on  it.  •     .  .  . 

Mr.  Elston.  Was  there  any  discussion  about  the  possibility  that 
the  Government  might  seize  the  plant? 

Mr.  Reilly.  Oh,  yes;  because  the  conference  was  precipitated  by 
the  fact  that  the  War  Labor  Board  had  sent  to  the  White  House  a 
recommendation  to  do  that,  and  this  recommendation  was  accom- 
panied by  a  draft  of  the  proposed  Executive  order. 

Mr.  Elston.  Was  any  discussion  had  as  to  how  that  seizure  could 

be  avoided? 

Mr.  Reilly.  No.  The  question  was  more  or  less  confined  to  that 
particular  point,  although  I  believe  that  it  was  indicated  that  the 
problem  of  seizure  was  a  separate  problem  which  would  be  discussed 
with  the  Department  of  Justice. 

Mr.  Elston.  So  that  notwithstanding  the  fact  that  you  had  reached 
the  acute  stage  where  the  Government  was  ready  to  take  this  thing 
over,  the  principal  thing  you  discussed  at  the  meeting  was  the  con- 
tention of  the  company  that  if  employees  had  resigned  since  December 
8  when  the  contract  expired,  and  the  contract  was  renewed,  those 
employees  might  be  discharged.     Is  that  right? 

Mr.  Reilly.  That  is 'right. 

Mr.  Elston.  That  was  the  principal  topic  of  conversation,  al- 
though you  were  on  the  verge  of  having  Montgomery  Ward  &  Co. 
seized  by  the  President? 

Mr.  Reilly.  The  strike  had  already  taken  place  at  that  time,  and 
the  members  of  the  War  Labor  Board  who  were  there  for  that  reason 
felt  that  the  matter  was  very  urgent  and  that  the  only  way  of  pre- 
venting this  strike  from  spreading  to  other  industries  was  for  the 
Government  to  step  in  quickly  and  not  wait  for  the  election. 
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Mr.  Elston.  Well,  there  was  one  way  right  then,  by  which  the 
whole  thing  could  have  been  avoided,  and  that  was  for  you  to  order 
an  election.     And  nobody  asked  you  to  do  it;  did  they? 

Mr.  Reilly.  It  could  not  have  been  done  so  rapidly  as  that. 
There  was  a  dispute  of  the  parties  over  not  only  the  unit  question, 
but  over  what  persons  should  be  eligible  to  vote,  a  hearing  would 
have  been  necessary  and  then  the  mechanical  work  after  the  hearing 
was  a  tremendous  problem.  Even  though  the  Board  acted  as  rapidly 
as  it  eventually  did  act,  in  issuing  a  decision  the  very  day  after  the 
hearing,  we  had  to  send  extra  clerks  to  Chicago  from  other  regions  to 
check  those  eligibility  lists  of  6,000  names,  since  there  was  a  great 
dispute  as  to  how  many  people  came  within  this  complicated  formula 
agreed  upon. 

Mr.  Elston.  You  acted  pretty  rapidly  after  the  seizure  took  place? 

Mr.  Reilly.  Yes;  we  did. 

Mr.  Elston.  Why  couldn't  you  act  just  as  rapidly  before  the 
seizure  took  place? 

Mr.  Reilly.  Well,  as  I  say,  I  don't  think  we  were  dilatory  at  any 
stage  of  these  proceedings,  sir.  It  was  not  until  late  in  March  that 
it  was  clear  to  the  regional  director  that  he  could  not  get  a  consent 
election  and  then  further  proceedings  took  place  before  the  War  Labor 
Board  and  the  strike  occurred  almost  immediately  after  theu*  order 
of  April  5. 

So  this  day  when  we  were  having  this  conference  in  Judge  Vinson's 
office,  at  best  an  election  could  not  be  held  before  2  weeks  and  the 
strike  was  going  on  and  spreading  among  teamsters  and  other  trans- 
portation employees  in  Chicago. 

Mr.  Elston.  The  seizure  could  have  been  delayed  until  you  had 
the  election,  couldn't  it? 

Mr.  Reilly.  I  think  the  War  Labor  Board  was  of  the  opinion  that 
the  only  way  they  had  of  getting  the  men  back  to  work,  because  of 
the  bitter  feeling  at  that  time^  was*  to  have  the  Government  seize 
the  plant  and,  under  the  Smith-Connally  Act,  a  further  strike  would 
have  been  a  criminal  offense. 

Mr.  Elston.  The  men  had  already  gone  back  to  work  when  the 
seizure  took  place? 

Mr.  Reilly.  I  am  not  sure  of  that,  sir.  I  don't  think  they  went 
back  to  work  until  the  President  sent  his  telegram. 

Mr.  Elston.  Then  they  went  back,  didn't  they? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  You  are  familiar  with  the  terms  of  the  War  Labor 
Disputes  Act,  aren't  you? 

Mr.  Reilly.  Yes. 

Mr.  Elston.  And  you  know  in  that  act  tlioro  are  certain  duties 
imposed  upon  the  National  Labor  Relations  Board? 

Mr.  Reilly.  Yes.  ^ 

Mr.  Elston.  Let  me  call  your  attention  specifically  to  section  8, 
That  section  provides  that — 

In  order  that  the  President  may  be  apprized  of  labor  disputes  which  threaten 
seriously  to  interrupt  the  war  production,  and  in  order  that  employees  may  have 
an  opportunity  to  express  themselves,  free  from  restraint  or  coercion,  as  to 
whether  they  will  permit  such  interruptions  in  wartime — 

(1)  The  representative  of  the  employees  of  a  war  contractor  shall  give  to  the 
Secretary  of  Labor,  the  National  War  Labor  Board,  and  the  National  Labor 
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Relations  Board  notice  of  any  such  labor  dispute  involving  such  contractor  and 
employees,  together  with  a  statement  of  the  issues  giving  rise  thereto. 

You  had  that  notice,  didn't  you? 

Mr.  Reilly.  There  was  no  strike  notice  filed. 

Mr.  Elston.  There  may  not  have  been  a  formal  notice,  but  you 
did  have  notice  of  a  labor  dispute  in  Montgomery  Ward  &  Co.? 

Mr.  Reilly.  Not  the  kind  of  notice  that  section  8  requues. 

Mr.  Elston.  You  had  notice  that  there  was  this  trouble  at  Mont- 
gomery Ward  &  Co.,  didn't  you? 

Mr.  Reilly.  After  February  14  we  did. 

Mr.  Elston.  You  got  that  notice  back  in  February.  Let's  see 
what  else  the  act  requires  you  to  do. 

Mr.  Reilly.  The  kind  of  notice  we  received  would  have  no  bearing 
upon  section  8.  Section  8  deals  with  notices  of  a  threatened  inter- 
ruption. There  was  nothing  in  the  petition  filed  with  us,  or  the 
Position  the  union  took,  either  with  the  War  Labor  Board  in  Decem- 
er  or  our  Board  in  February  or  in  March,  that  indicated  that  any 
strike  was  id  the  ofiing. 

Section  8  speaks  of  notices  where  representatives  of  the  employees 
wish  to  give  notice  of  a  threatened  interruption  of  the  production. 

Mr.  Elston.  This  is  not  confined  to  a  strike.  It  says  ''a  labor 
dispute."     It  does  not  have  to  be  a  strike  or  a  threatened  strike. 

Let's  see  what  the  second  part  of  the  section  provides.     [Reading:] 

(2)  For  not  less  than  thirty  days  after  any  notice  under  paragraph  (1)  is  given, 
the  contractor  and  his  employees  shall  continue  production  under  all  the  condi- 
tions which  prevailed  when  such  dispute  arose,  except  as  they  may  be  modified 
by  mutual  agreement  or  by  decision  of  the  National  War  Labor  Board. 

(3)  On  the  thirtieth  day  after  notice  under  paragraph  (1)  is  given  by  the 
representative  of  the  employees,  unless  such  dispute  has  been  settled,  the  National 
Labor  Relations  Board  shall  forthwith  take  a  secret  ballot  of  the  employees  in 
the  plant,  plants,  mine,  mines,  facility,  facilities,  bargaining  unit,  or  bargaining 
units,  as  the  case  may  be,  with  respect  to  which  the  dispute  is  applicable  on  the 
question  of  whether  they  will  permit  any  such  interruption  of  war  production. 

Did  you  ever  discuss  taking  that  vdte  forthwith? 

Mr.  Reilly.  Well,  under  that  section  it  is  the  duty  of  the  repre- 
sentative of  the  employees  to  file  a  notice,  and  then  it  is  the  duty 
of  the  contractor  and  workers  to  keep  the  status  quo  for  30  days. 

If  this  company  was  a  war  contractor  the  failure  to  file  that^^notice 
might  have  resulted  in  a  suit  for  damages  against  the  representative 
of  the  employees,  so  that  the  duty  to  poll  the  employees  is  contingent 
upon  notice  being  filed. 

Mr.  Elston.  One  of  the  reasons  why  you  didn't  proceed  under  this 
section  is  because  you  didn't  consider  Montgomery  Ward  &  Co.  a 
war  contractor? 

Mr.  Reilly.  Well,  it  is  true  that  we  did  have  some  doubt  on  that, 
but  that  isn't  the  reason  we  didn't  proceed,  sir.  We  have  never  con- 
ducted any  strike  ballots  except  when  notice  has  been  filed  as  the 
statute  requires. 

The  Chairman.  Mr.  Reilly,  if  the  contention  of  the  Montgomery 
Ward  Co.  that  they  are  not  a  war  contractor  or  not  engaged  in  the 
war  effort  is  correct,  section  8  would  not  apply  at  all? 

Mr.  Reilly.  That  is  true,  Mr.  Chairman. 

Mr.  Elston.  I  grant  that.  That  is  the  reason  why  you  didn't 
give  even  any  thought  to  this  section,  isn't  it? 

Mr.  Reilly.  No.  This  section  has  been  in  operation  for  about 
a  year  and  we  have  conducted  many  strike  ballots. 


Now,  when  a  notice  is  filed,  we  always  consider  then  whether  or 
not  a  company  is  a  war  contractor.  If  we  receive  a  notice  of  a  pro- 
posed strike  we  don't  conduct  a  ballot  if  we  think  the  plant  is  not  a 
war  contractor. 

There  not  having  been  any  notice  filed,  we  never  reached  the  ques- 
tion which  you  have  raised,  namely,  whether  Montgomeiy  Ward  was 
a  contractor. 

Mr.  Elston.  Let  me  ask  you  this  question:  Have  you  ever  pro- 
ceeded under  this  section  in  any  case  except  where  the  company  was 
definitely  a  war  contractor  and  operated  a  mine,  a  plant,  or  war 
facility  engaged  in  the  production  of  war  materials? 

Mr.  Reilly.  You  are  quoting  from  section  3,  I  think.  A  war  con- 
tractor is  defined  in  section  1  and  that  question  is  always  considered 
before  proceeding  with  the  ballot. 

Mr.  Elston.  And  the  war  contractor  definition  is  as  follows: 

The  per^n  producing,  manufacturing,  constructing,  reconstructing,  installing^ 
maintaining,  storing,  repairing,  mining,  or  transporting  under  a  war  contract  or 
a  person  whose  plant,  mine,  or  facility  is  equipped  for  the  manufacture,  produc- 
tion, or  mining  of  any  articles  or  materials  which  may  be  required  in  the  prosec- 
tion  of  the  war  or  which  may  be  useful  in  connection  therewith. 

Mr.  Reilly.  Isn't  there  a  further  subsection  which  gives  the  Presi- 
dent some  authority  in  defining  what  a  war  contractor  is? 

Mr.  Elston.  Nothing  here  that  gives  the  President  the  power  to 
define.  It  gives  the  President  the  power  to  seize  a  plant,  a  mine,  or  a 
facility. 

Mr.  Reilly.  I  am  referring  back  to  section  1. 

Mr.  Elston.  No.     I  read  all  of  that  section  except  these  terms: 

But  such  terms  shall  not  include  a  carrier,  as  defined  in  title  I  of  the  Railway 
Labor  Act,  or  a  carrier  by  air  subject  to  title  II  of  such  act. 

That  is  the  full  section  defining  a  war  contractor. 

To  get  back  to  my  other  question:  You  didn't  at  any  time,  did 
you,  proceed  under  section  8  and  require  this  strike  ballot,  except 
where  the  company  was  operating  a  plant,  a  mine,  or  a  faciUty  en- 
gaged in  the  production  of  war  materials? 

Mr.  Reilly.  We  had  taken  some  cases,  I  believe,  involving  chains 
of  food  stores,  although  I  think  in  some  cases  some  of  their  services, 
were  distributing  food  to  certain  military  reservations. 

Mr.  Elston.  They  had  a  contract  with  the  Government,  then?' 

Mr.  Reilly.  Either  a  contract,  or  a  subcontract  with  somebody 
else  for  supplying  food  to  the  Government. 

Mr.  Elston.  Were  they  also  manufacturing? 

Mr.  Reilly.  No;  in  some  cases  they  were  just  distributors. 

Mr.  Elston.  You  were  operating  under  this  section? 

Mr.  Reilly.  Yes,  sir. 

Mr.  Elston.  What  case  was  that? 

Mr.  Reilly.  I  have  forgotten  the  name  of  it,  sir.  I  am  awfully 
sorry. 

Mr.  Elston.  Why  did  you  operate  under  this  section  if  they  were 
not  considered  a  war  contractor? 

Mr,  Reilly.  Strike  notice  had  been  received  and  the  question  came 
up  whether  we  would  conduct  a  strike  ballot,  and  we  had  to  consider 
whether  they  were  a  war  contractor  as  defined  in  section  1.  Section  I 
is  more  broadly  worded  than  section  3. 

Mr.  Elston.  Section  1  is  the  seizure  clause  and  confines  seizures  to 
plants,  mines,  and  facilities  equipped  for  the  manufacture,  production. 
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or  mining  of  any  articles  or  materials  which  may  be  required  in  the 
prosecution  of  the  war  or  which  may  be  useful  in  connection  there- 
with. 

As  a  matter  of  fact,  the  language  is  almost  the  same  as  the  defini- 
tion of  the  war  contractor. 

Mr.  Reilly.  If  you  would  like,  sir,  after  I  go  back  to  my  office  and 
get  out  our  docket  of  cases  filed  under  the  Smith-Connally  Act,  I 
could  furnish  to  the  conmiittee  the  names  of  those  cases  and  the  kinds 
of  businesses  the  companies  were  doing. 

The  Chairman.  I  don't  think  that  has  any  bearing  on  this  case. 

Mr.  Elston.  I  am  not  insisting  on  it. 

(The  witness  submitted  the  names  of  some  of  the  distributing  chains 
which  have  been  \aewed  as  war  contractors  for  the  purpose  of  con- 
ducting a  strike  ballot  under  sec.  8  of  the  War  Labor  Disputes  Act, 
as  follows:) 

Wholesale  grocers:  Letts  Fletcher  Co.  et  al.,  Marshalltown,  Iowa;  Witwer 
Grocery  ct  al.,  Cedar  Rapids,  Iowa;  C.  C.  Taft  Co.  et  al.,  Des  Moines,  Iowa. 
Groat  Atlantic  &  Pacific  Tea  Co.,  Portland,  Maine. 
Continental  Baking  Co.,  Toledo,  Ohio. 
Sw  ift  &  Co.,  Armour  &  Co.,  Hunter  &  Co.,  Circle  Packing  Co.,  East  St.  Louis,  111. 

The  Chairman.  Mr.  Clark? 

Mr.  Clark.  Do  you  have  any  information  as  to  why  the  union 
waited  imtil  the  last  day  to  file  this  request  for  certification? 

Mr.  Reilly.  No;  I  have  not,  sir.  I  presume  that  they  were  hoping 
the  company  would  comply  with  the  order  of  the  War  Labor  Board 
which  was  issued  on  January  15. 

There  already  was  a  hiatus  in  the  contract  when  the  order  came 
down.  The  contract  expired  on  the  8th  and  the  order  was  served 
on  the  parties  on  the  15th. 

Mr.  Clark.  Does  it  sometimes  happen  under  your  procedure,  that 
the  bargaining  unit  may  be  determined  short  of  an  election  or  by 
means  other  than  an  election? 

Mr.  Reilly.  Yes;  it  can  be  determined  in  a  complaint  case  also. 
If  a  union  has  evidence  of  a  majority — let's  say  it  has  applications 
for  membership  or  authorization  cards — and  an  employer  refuses  to 
bargain  with  it,  it  may,  rather  than  go  to  an  election,  file  a  charge. 
If  the  Board  then  issues  a  complaint  then  one  of  the  questions  fre- 
quently in  issue  in  that  complaint  case  is  whether  the  proposed 
bargaining  unit  is  an  appropriate  one. 

Mr.  Clark.  Does  the  check-off  system  throw  any  light  on  whether 
the  union  is  a  bargaining  unit  or  still  has  a  majority? 

Mr.  Reilly.  It  may  throw  some  light  on  whether  the  union  had  a 
majority  if  the  check-off  is  compulsory.  In  this  case  the  company 
stated  before  the  War  Labor  Board  that  the  umnber  of  persons  whose 
dues  were  still  being  checked  off  was  less  than  a  majority.  However, 
this  particular  contract  did  not  make  it  compulsory  for  union  members 
to  have  theii-  dues  checked  ofl^.  They  could  have  paid  their  dues 
directly  to  the  union  offices  rather  than  being  checked  off. 

Mr.  Clark.  Getting  around  to  the  question  of  calling  an  election, 
you  couldn^t  call  an  election  under  your  procedure  until  a  petition 
was  filed  by  tlie  union  requesting  one? 

Mr.  Reilly.  Yes,  sir. 

Mr.  Clark.  Now,  in  the  War  Labor  Board's  order  of  January  15 
thc3'  required  the  union  to  file  such  a  petition? 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.       97 

Mr.  Reilly.  Yes,  sir. 

Mr.  Clark.  Now,  but  for  that,  could  your  Board  have  ordered  an 
election? 

Mr.  Reilly.  No;  we  could  not  have  ordered  an  election  until  the 
union  did  file  a  petition,  and  even  though  the  War  Labor  Board  did 
make  that  order  we  were  not  able  to  order  an  election  even  then  until 
the  union  subsequently  did  file  its  petition. 

Mr.  Clark.  What  I  mean  is  that  until  the  Board  ordered  the  union 
to  file,  you  were  helpless  to  proceed  with  the  election? 

Mr.  Reilly.  That  is  right. 

Mr.  Clark.  Now,  did  or  did  not  the  War  Labor  Board's  order 
couple  together  the  maintenance  of  the  status  quo  and  the  filing  of  a 
petition  for  election? 

Mr.  Reilly.  It  coupled  them  together.  It  required  the  company 
to  maintain  the  status  quo. 

Mr.  Clark.  And  the  company  declined  to  comply  with  the  part  of 
the  order  relating  to  it?  , 

Mr.  Reilly.  Yes. 

Mr.  Clark.  And  the  union  did  file  a  petition  but  they  filed  it  on 
the  last  of  the  30  days? 

Mr.  Reilly.  Yes. 

Mr.  Clark.  Now,  something  was  said  in  Mr.  Avery's  reply  to  the 
President's  request  to  comply  with  this  order,  to  the  effect  that 
he  could  not  do  so  without  going  contrary  to  the  provisions  of  the 
National  Labor  Relations  Act.  Can  you  throw  any  light  on  what  he 
meant  by  that  or  whether  there  would  have  been  any  conflict  with 
the  National  Labor  Relations  Act? 

Mr.  Reilly.  I  presume  he  meant  that  if  the  company  had  extended 
the  maintenance  of  membership  agreement  until  the  case  was  disposed 
of,  despite  the  company's  contention  that  it  would  have  been  violating 
the  Wagner  Act  by  so  doing;  what  the  President  probably  meant,  I 
think,  was  that  the  question  would  not  have  come  up  because  of  the 
fact  that  the  company  would  not  have  been  required  to  discharge 
anyone.    He  didn't  spell  it  out,  but  I  presume  that  is  what  he  meant. 

Mr.  Clark.  That  is  all. 

Mr.  Curtis.  Mr.  Reilly,  how  long  have  you  been  a  member  of  the 
National  Labor  Relations  Board? 

Mr.  Reilly.  I  was  appomted  in  October  of  1941. 

Mr.  Curtis.  You  have  been  a  member  continuously  since  then? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  you  have  been  familiar  with  the  situation  of  the 
labor  contracts  pertaining  to  Ward's  of  Chicago  during  most  of  that 
time,  have  you  not? 

Mr.  Reilly.  The  Schwinn  warehouse  case  that  I  described  was 
decided  before  I  came  to  the  Board. 

The  first  Montgomery  case  in  Chicago  in  which  I  participated  was 
the  decision  directing  an  election  in  the  mail-order  house  and  retail 
department  store,  which  resulted  in  a  certification  in  February  1942. 

Mr.  Curtis.  But  you  have  been  generally  familiar  w4th  the  situa- 
tion, have  you  not? 

Mr.  Reilly.  Oh,  yes. 

Mr.  Curtis.  And  throughout  most  of  the  negotiations  between  the 
union  and  the  management  of  Ward's,  they  have  published  their  con- 
tentions in  the  papers,  have  they  not? 
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Mr.  Keilly.  I  don't  recall  any  publication  in  papers  until  late  in 
1942,  at  the  time  that  Ward's  declined  to  sign  a  maintenance  of  mem- 
bership agreement  pursuant  to  the  first  War  Labor  Board  order. 

Mr.  Curtis.  Since  1942  that  has  been  true? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  you  have  noticed  those? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Now,  I  asked*  Mr.  Davis  yesterday  how  many  bar- 
gaining units  there  were  at  Ward's  in  Chicago,  and  he  replied  he 
thought  there  were  seven. 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Will  you  enumerate  them? 

Mr.  Reilly.  Yes.  There  were  the  three  that  were  the  subject  of 
certification,  the  Schwinn  warehouse  first,  and  then  the  mail-order 
house  and  the  retail  stores. 

Then  there  were  the  four  small  units  which  were  part  of  this  over-all 
unit  which  directed  the  operations  throughout  the  country.  They 
were  the  photographic  department,  maintenance  department,  printing 
department,  and  display  factory  department. 

Mr.  Curtis.  Wliat  do  you  mean  by  "bargaining  unit"?  I  will  put 
the  question  differently.  Were  each  of  the  bargaining  units  a  separate 
local? 

Mr.  Reilly.  No.  They  were  all  represented  by  the  same  bargain- 
ing agent.  Local  No.  20  of  this  C.  I.  O.  union. 

Mr,  Curtis.  Why  were  they  separated,  then? 

Mr.  Reilly.  Well,  they  were  originally  separated  because  of  the 
fact  that  the  union  had  claimed  to  be  a  bargaining  representative  at 
only  one  of  them.  That  is  the  Schwinn  warehouse.  Later  the  union 
conducted  a  membership  campaign  in  the  retail  stores  and  mail-order 
house. 

Mr.  Curtis.  The  act  under  which  you  operate  grants  to  your 
Board  the  authority  to  determine  what  is  a  bargaining  unit? 

Mr.  Reilly.  The  appropriate  bargaining  unit;  yes. 

Mr.  Curtis.  In  1940,  even  though  it  was  before  you  were  on  the 
Board,  at  that  time  they  held  that  Schwinn  warehouse  alone  was  a 
bargaining  unit,  did  they  not? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  an  election  was  held  and  the  imion  prevailed. 
Is  that  right? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  the  management  contended  that  more  of  Ward's 
Chicago  establishments  should  be  in  that? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  if  the  management's  contention  had  prevailed 
the  results  of  the  election  might  have  been  different.     Is  that  true? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  In  1942  were  any  elections  held? 

Mr.  Reilly.  Yes;  the  election  in  the  retail  store  and  the  mail- 
order house. 

Mr.  Curtis.  And  were  they  combined  in  one  election? 

Mr.  Reilly.  No.  The  parties  themselves  stipulated  to  separate 
units. 

Mr.  CuRiis.  They  were  held  as  separate  units? 
Mr.  Reilly.  Yes. 


Mr.  CuRiis.  Were  there  any  elections  in  1943? 

Mr.  Reilly.  Not  in  Chicago. 

Mr.  Curtis.  And  from  the  beginning  up  until  1944,  in  every 
election  held  at  Ward's  the  separate  establishments  were  considered 
a  bargaining  unit.     Is  that  right? 

Mr.  Reilly.  Yes.     There  has  just  been  one  election  in  each  of  the 

imits. 

Mr.  Curtis.  But  even  by  order  of  your  Board  and  agreement  of 
the  parties,  that  has  been  the  case,  hasn't  it? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Now,  in  the  fall  of  1943  when  Ward's  questioned  the 
right  of  representation  of  the  union,  they  didn't  question  it  in  all  the 
units,  did  they? 

Mr.  Reilly.  No;  they  questioned  it  in  the  mail-order  house  and 
the  retail  stores. 

Mr.  Curtis.  Now,  in  those  units  where  they  did  not  question  it, 
they  did  not  refuse  to  negotiate,  did  they? 

Mr.  Reilly.  No;  I  don't  think  they  did. 

Mr.  Curtis.  But  they  did  raise  the  question  in  two  units  out  of 
seven.     Is  that  right? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Now,  you  say  there  is  no  provision 

Mr.  Reilly.  Could  I  amend  my  statement?  I  think  there  was  also 
a  question  as  to  whether  some  of  these  units  which  dealt  with  the 
company's  business  on  a  Nation-wide  scale  should  have  been  in- 
cluded, and  I  think  the  company  took  the  position  they  should  not  be. 

Mr.  Curtis.  Now,  in  how  many  instances  did  Ward's  manage- 
ment recognize  the  union  by  reason  of  their  own  records,  whether 
that  be  a  check-off  or  what?  . 

Mr.  Reilly.  In  the  four  administrative  units. 

Mr.  Curtis.  Your  answer  is,  in  the  four? 

Mr.  Reilly.  Four. 

Mr.  Curtis.  In  other  words,  their  records  showed  that  the  union 
had  a  majority  and  they  raised  no  question  about  it? 

Mr.  Reilly.  That  is  right,  yes. 

Mr.  Curtis.  There  had  been  no  precedent  with  respect  to  Ward's 
at  Chicago  for  handling  it  in  any  way  except  separate  units  up  until 
the  time  they  raised  their  question  in  1943? 

Mr.  Reilly.  There  was  the  War  Labor  Board  precedent  in  1932 
which  led  to  that  exchange  of  letters  between  the  President  and 
Mr.  Avery.  The  company  at  that  time,  when  it  was  ordered  to 
sign  a  contract  which  combined  the  mail-order  house,  the  Schwinn 
warehouse,  and  the  retail  stores,  did  not  raise  any  question  of  unit 
Their  whole  objection  centered  upon  the  maintenance-of-membership 
provision. 

The  company  contended  it  was  illegal  and  against  public  policy. 
In  other  words,  the  parties  themselves  got  together  and  combined  the 
three  major  units  into  one  bargaining  unit  in  1942,  despite  the  fact 
that  they  could  have  legally  kept  them  separate  because  the  only 
certifications  outstanding  were  for  separate  units. 

Mr.  Curtis.  Ward's  desire  for  an  election  in  these  two  groups 
that  they  questioned  has  never  been  recognized,  has  it,  by  your  Board? 

Mr.  Reilly.  We  considered  the  contention  in  our  decision  of  May  3 
and  explained  why  we  did  not  feel  that  these  two  units  should  be  set 
apart  as  separate  units. 
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Mr.  Curtis.  But  it  was  common  knowledge  if  you  grouped  them 
together  the  union  would  prevail,  wasn't  it? 

Mr.  Reilly.  Oh,  no,  no.  No  one  knew  how  the  election  would 
come  out.  There  were  many  new  employees  and  a  large  majority 
were  girls  just  out  of  high  school  without  any  union  background  at 
all,  and  I  understood  from  the  people  in  the  Chicago  regional  office 
that  on  the  day  of  the  election  there  was  great  uncertainty  as  to  how 
the  election  would  result. 

Mr.  Curtis.  And  it  was  also  common  knowledge  that  if  the  two 
units  in  question  had  held  their  election  separately  there  was  a 
reasonable  chance  that  the  union  would  prevail.     Isn't  that  true? 

Mr.  Reilly.  I  think  that  probably  the  union  felt  that  if  the 
Schwinn  warehouse  was  in  the  unit  it  would  help  it,  yes,  but  that  was 
not  the  reason  why  we  put  it  in. 

The  reason  we  put  it  in  was  because  the  company  and  the  union 
themselves  had  combined  them  in  the  contract  of  1942  which  had 
expired. 

Mr.  Curtis.  The  contract  of  1942  was  the  one  Ward's  signed  at  the 
request  of  the  President? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  that  contract  carried  a  provision  that  either 
party  could  terminate  it? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Now,  when  Ward's  served  notice  to  terminate  that 
contract  in  30  days'  time,  that  was  in  conformity  with  the  agreement? 

Mr.  Reilly.  Iq  conformity  to- 

Mr.  Curtis  (interposing).  In  conformity  to  the  contract? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  not  in  violation  of  any  rule  or  order  made  by 
anyone;  is  that  right? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  at  that  time  following  their  notice  that  they  didn't 
want  to  extend  the  contract,  did  Ward's  contend  that  they  would 
negotiate  with  part  of  the  units  at  that  time?  They  expressed  their 
willingness  to  go  ahead  and  negotiate  several  of  the  bargaining  units, 
did  they  not? 

Mr.  Reilly.  As  I  understand,  sir;  yes. 

Mr.  Curtis.  Now,  in  reference  to  the  petition  that  was  filed  pur- 
suant to  the  order  of  the  War  Labor  Board  on  January  15,  1944,  there 
was  no  question  but  what  the  War  Labor  Board  directed  the  union  to 
seek  an  election;  is  that  right? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  In  fact,  at  the  time  of  that  order  of  January  15,  Mr. 
Davis  published  an  opinion  at  the  same  time,  did  he  not? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  And  in  that  published  opinion,  he  specifically  referred 
to  a  petition  for  an  election;  is  that  true?  Do  you  have  a  printed 
form  for  the  petition  for  election? 

Mr.  Reilly.  Yes.  A  petition  for  investigation  and  certification  of 
representatives. 

Now,  such  a  petition  under  section  9  (c)  of  the  Labor  Relations  Act 
requires  a  hearing  to  be  conducted. 

Mr.  Curtis.  You  had  a  regular  petition  for  it? 
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Mr.  Reilly.  Yes;  but  occasionally  if  the  regional  office  does  not 
happen  to  have  any  forms,  the  parties  make  out  their  own. 

Mr.  Curtis.  But  you  do  have  a  regular  orderly  procedure  for  it? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Will  you  insert  in  your  remarks  at  this  point  a  copy  of 
the  petition  that  you  usually  use,  the  form? 

Mr.  Reilly.  Yes.     I  will  furnish  that. 

(The  form  referred  to  is  as  follows:) 

United  States  op  America 
national  labor  relations  board 

Petition  by  Employer  for  Certification  of  Representatives 

The  undersigned  Petitioner  hereby  alleges  that  a  question  or  controversy 
affecting  commerce  has  arisen  concerning  the  representation  of  employees  in 
that  two  or  more  labor  organizations  have  presented  claims  that  each  represents 
a  majority  of  the  employees  of  Petitioner  in  the  unit  set  forth  below.  Pursuant, 
therefore,  to  Section  9  (c)  of  the  National  Labor  Relations  Act,  Petitioner  requests 
the  National  Labor  Relations  Board  to  investigate  such  controversy  and  certify 
to  the  parties  the  name  or  names  of  the  representatives  designated  or  selected 
by  the  employees. 

1.  Name  of  petitioner 

2.  Address  of  establishment 


DO    NOT    WRITE    IN   THIS    SPACE 

CaseNo. Re 

Docketed 


3.  Industry 

4.  The  bargaining  unit  alleged  appropriate  by  the  competing  labor  organizations 

(describe  below  groups  of  employees  or  individual  job  classifications) 
Includes 
Except  for 

5.  The  Unit  contains  approximately employees. 

6.  The  following  individuals  or  labor  organizations  claim  to  represent  employees 

in  the  Unit: 


^ 

(Name  and  affiliation,  if  any) 

* 

(Address) 

(Contract  expiration  date) 

(Name  and  affiliation,  if  any) 

(Address) 

(Contract  expiration  date) 

(Name  and  affiliation,  if  any) 

(Address)  (Contract  expiration  date) 

Subscribed  and  sworn  to  before  me  this        By 

(Signature  and  title  of  petitioner's  representative) 

day  of ,  19--,        

(Address) 

«t 


(Telephone  number) 

United  States  op  America 
national  labor  relations  board 

Petition  for  Certification  op  Representatives 

The  undersigned  Petitioner  hereby  alleges  that  the  Employer  named  below  has 
refused  to  recognize  Petitioner  as  the  exclusive  bargaining  agent  of  all  the  em- 
ployees in  the  bargaining  unit  hereinafter  described  and  that  such  refusal  has 
given  rise  to  a  question  concerning  representation  affecting  commerce  within  the 
meaning  of  the  National  Labor  Relations  Act.  Pursuant,  therefore,  to  Section 
9  (c)  of  said  Act,  Petitioner  requests  the  National  Labor  Relations  Board  to 
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investigate  such  controversy  and  certify  to  the  parties  the  name  or  names  of  the 
representatives  designated  or  selected  by  the  employees. 

1.  Name  of  employer 


2.  Address  of 

establishment. 


3.  Industry.. 

4.  Petitioner. 


DO  NOT  WRITE  IN  THIS  SPACE 

Case  No. R 

Docketed 


Includes 

Except  for 

6.  The  Unit  contains  approximately employees,  of  which  number 

7    ThP  Xfunw- ^''^*!?  ^;,«^  ««te1  petitioner  as  their  bargaining  representatiVe'."' 
in  the  U    t  ''''^'''''^^^^^  ^'  ^**^^  organizations  claim  to  represent  employ;e8 


(Name  and  affiliation,  if  any) 
(Address)  "  "  "  (Contract  expiration  date) 


Subscribed  and  sworn  to  before  me        By 

this day  of 

19--,  at  -_ _ 


(Name  and  affiliation,  if  any) 

(Contract  expiration  dafe) 
(Signature  and  title  of  petitioner  s  representative) 
(Addriffis) 
(Telephone  number) 


Mr.  Curtis.  And  that  form  ultimately  leads  to  the  holding  of  an 
election  or  to  a  decision  which  can  result  in  the  holding  of  an  election? 

Mr  Keilly.  Once  m  a  while  instead  of  holding  an  election,  the 
iioard  requires  the  determination  to  be  made  by  a  caid  check  But 
smce  I  have  been  on  the  Board,  the  policy  has  been  to  direct  elections 
in  almost  every  case. 

Mr  Curtis.  Then,  as  a  matter  of  fact,  the  union  did  not  comply 
with  the  order  issued  by  the  War  Labor  Board  of  January  15  1944? 
^  Mr  Reilly  I  would  not  say  that,  sir.  While  it  is  true  the  petition 
IS  not  on  our  form,  there  is  a  regulation  which  requires  a  petition  to 
contain  certain  information.  It  is  true  that  our  offices  do  also  have 
these  prmted  forms,  but  the  regulation  does  not  insist  that  the  printed 
form  be  used. 

Mr.  Curtis.  But  I  want  you  to  read  into  the  record  at  this  time  the 
prayer  of  the  petition  filed  by  the  union  pursuant  to  the  order  of  Jan- 
uary 15,  1944. 

Mr.  Reilly.  Yes.  I  don't  have  the  printed  form  with  me.  I  have 
the  petition 

Mr.  Curtis.  The  one  that  was  filed.  At  the  close  of  the  petition 
they  probably  asked  for  something. 

Mr.  Reilly.  Yes,  the  whole  thing,  or  just  the  prayer? 

Mr.  Curtis.  Just  the  prayer  of  the  petition.  WiU  you  read  that 
aloud,  please?  "^ 

Mr.  Reilly  (reading):  : 

It  is  resp^tfully  submitted  that  this  petition  of  the  United  Mail  Order,  Ware- 
house, and  Retail  Employees  Union,  Local  20,  Congress  of  Industrial  Orfianilt 
tions,  for  recertification  as  the  bargaining  agent  of  the  employees  of  Montgome^ 
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Ward  &  Co.,  Inc.,  in  its  Schwinn  warehouse,  Chicago  mail-order  house,  Chicago 
retail  department  store,  maintenance  department,  administration  building,  photo- 
graphic unit,  display  factory,  and  central  printing  department,  is  fully  justified 
and  ought  to  be  granted. 

Mr.  Curtis.  In  other  words,  they  ask  you  to  consider  the  facts  that 
they  set  forth  in  their  petition  and  recertify  without  an  election;  is 
that  true? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Notwithstanding  the  following  statement  issued  by 
Mr.  Davis  in  his  opinion: 

This  shall  be  done  either  by  consent  of  the  parties,  or,  failing  agreement,  by  the 
union  filing  a  petition  for  an  election  with  the  National  Labor  Relations  Board, 
wrthin  30  days  after  date  of  this  order. 

They  did  not  file  a  petition  and  ask  for  an  election,  did  they? 

Mr.  Reilly.  No. 

Mr.  Curtis.  They  filed  a  petition  and  asked  for  certification  with- 
out an  election? 

Mr.  Reilly.  But  under  certain  conditions  that  latitude  is  given. 

Mr.  Curtis.  But  the  Board  had  latitude  to  construe  it  for  an  elec- 
tion? 

Mr.  Reilly.  Or  it  could  have  been  construed  as  a  petition  to  certify 
on  the  basis  of  a  card  check. 

Mr.  Curtis.  But  the  fact  remains  that  there  was  a  dispute  as  to 
their  right,  and  it  was  serious  enough  for  the  War  Labor  Board  to  order 
them  to  seek  an  election,  and  they  didn't  do  it. 

Mr.  Reilly.  I  assume  that  the  War  Labor  Board  did  not  mean  to 
preclude  a  petition,  in  the  more  generic  sense. 

Mr.  Curtis.  And  it  is  true  that  the  management  at  Ward's  had 
been  continuously  and  publicly  seeking  an  election  all  through  these 
months.     Wasn't  that  true? 

Mr.  Reilly.  Well,  I  don't  recall  exactly  any  advertisement  to  that 
effect.  I  know  from  the  text  of  Chairman  Davis'  opinion  that  the 
Ward  Co.  had  taken  a  position  that  it  wanted  to  have  an  election,  and 
some  of  the  correspondence  in  this  petition  itself  which  is  recited  here 
indicates  the  company 

Mr.  Curtis.  In  other  words,  it  has  been  common  knowledge  of  the 
layman  throughout  the  length  and  breadth  of  the  land  that  Ward 
wanted  an  election? 

Mr.  Reilly.  I  don't  know  how  common  the  knowledge  was,  but 
Ward's  did  want  an  election. 

Mr.  Curtis.  Could  the  union  have  sought  an  election  right  away 
in  the  fall  of  1943  when  the  question  was  raised? 

Mr.  Reilly.  When  the  notice  of  termination  came? 

Mr.  Curtis.  Yes. 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Aside  from  the  terms  of  the  National  Labor  Relations 
Act  when  somebody  comes  to  you  and  states  that  they  represent  a 
third  party,  a  concern  of  any  kind,  you  have  a  right  to  ask  them  for 
their  credentials,  have  you  not,  to  make  their  proof  that  they  are 
agents? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  There  is  nothing  in  the  National  Labor  RelatioDS 
4ct  denying  that  right  to  an  employer,  is  there? 

Mr.  Reilly.  Not  in  the  statute;  no. 
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Mr.  Curtis.  And  you  have  rather  broad  authority  to  make  rules, 
have  you  not? 

Mr.  Reilly.  Procedural  rules;  yes,  sir. 

Mr.  Curtis.  And  it  was  within  the  scope  of  the  National  Labor 
Relations  Board  to  make  rules  providing  for  the  right  of  an  employer 
to  seek  an  election;  isn^t  that  right? 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Now,  what  was  the  date  that  you  ordered  an  elec- 
tion, either  your  Board  or  the  regional  office?  When  was  the  first 
date  the  election  was  ordered? 

Mr.  Reilly.  The  region  does  not  have  authority  to  do  it  under 
our  regulations.     We  ordered  the  election  on  May  2  or  3— May  2. 

Mr.  Curtis.  May  2,  1944? 

Mr.  Reilly.  1944. 

Mr.  Curtis.  Now,  what  is  the  shortest  length  of  time  that  an 
election  could  be  held  from  the  date  a  union  filed  a  clear-cut  petition 
asking  for  the  election?  When  a  union  files  a  petition  asking  for  an 
election  and  it  is  well  known  that  the  management  wants  an  election, 
what  is  the  shortest  length  of  time  that  it  would  take,  according  to 
your  rules,  to  hold  an  election? 

Mr.  Reilly.  Wliat  happens  in  most  cases 

Mr.  Curtis.  I  am  not  asking  that.  What  is  the  shortest  length 
of  time  in  which  it  can  be  done? 

Mr.  Reilly.  You  mean  assimiing  this  case  had  priority  over  all 
cases? 

Mr.  Curtis.  Assuming  it  is  an  important  case  and  the  whole 
theory  of  the  Government  is  that  it  is  an  important  case. 

Mr.  Davis  testified  yesterday  that  the  whole  labor  control  program 
would  break  down  if  something  didn't  happen. 

What  is  the  shortest  length  of  time  you  could  have  held  the  election 
after  the  petition  was  filed? 

Mr.  Reilly.  With  no  dispute  as  to  unit,  and  the  parties  willing 
to  waive  a  hearing  it  could  have  been  held  within  a  week,  perhaps, 
but  in  this  case  the  parties  at  the  conference,  after  the  petition  was 
filed  in  regard  to  the  units  were  in  dispute  as  to  two  things:  First, 
the  appropriate  unit  and,  second,  where  to  draw  the  line  on  the  part- 
time  employees. 

Mr.  Curtis.  Now,  when  did  they  file  their  petition  for  recerti- 
fication? 

Mr.  Reilly.  On  the  14th  of  February. 

Mr.  Curtis.  If  it  had  not  been  for  those  two  questions,  one  as  to 
what  is  the  bargaining  unit  and  the  other  as  to  the  status  of  part- 
time  employees,  you  could  have  held  an  election  witliin  a  week? 

Mr.  Reilly.  Yes.  But  the  regional  director,  instead  of  arranging 
a  conference  for  an  election,  referred  the  matter  to  the  Board  in 
Washington  for  advice. 

Mr.  Curtis.  As  a  matter  of  fact,  it  was  a  dilatory  pleading,  was 
it  not? 

Mr.  Reilly.  No.  I  think  the  union  lawyer  really  thought  there 
was  some  legal  merit  to  his  petition.  It  is  true  we  denied  it,  but  I 
think  he  really  thought  his  position  was  fairly  sound.  It  is  rather 
elaborate  and  fairly  well  thought  out. 

Mr.  Curtis.  This  petition  of  February  13 — is  that  the  correct  date? 

Mr.  Reilly.  Received  February  14. 
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Mr.  Curtis.  Suppose  you  were  going  to  have  a  hearing.  How 
quicldy  could  you  have  ordered  a  hearing? 

Mr.*^REiLLY.  Usually  if  the  conference  with  respect  to  the  proposed 
unit  is  unsuccessful,  and  the  parties  insist  on  a  hearing,  we  generally 
give  the  parties  from  5  to  10  days'  notice  of  hearing. 

Mr.  Curtis.  It  could  have  been  withhi  5  days? 

Mr.  Reilly.  Yes.  I  might  say,  of  course,  that  most  of  the  unions 
and  employers  are  represented  by  counsel,  and  if  they  have  engage- 
ments in  court,  we  grant  continuances. 

Mr.  Curtis.  But  from  February  14,  allowing  a  couple  of  days  to 
get  out  your  order,  and  5  days'  notice  after  that,  you  could  have  held 
a  hearing  on  the  21st;  is  that  right? 

Mr.  Reilly.  We  would  not  have  given  notice  of  a  hearing  unless 
it  was  clear  that  the  parties  were  not  willing  to  agree  on  the  unit. 

Mr.  Curtis.  But  if  you  had  to  give  notice  of  a  hearing,  you  could 
have  issued  your  order  for  hearing  and  served  notice  and  had  it  within 
a  week,  couldn't  you? 

Mr.  Reilly.  Yes,  sir. 

Mr.  Curtis.  How  soon  after  that  could  you  have  held  the  election? 

Mr.  Reilly.  Under  our  rules,  the  parties  are  given,  I  think,  7  days 
after  the  hearing  closes  to  file  briefs. 

Mr.  Curtis.  After  the  oral  argument? 

Mr.  Reilly.  No;  after  the  hearing  itself  which  is  before  a  trial 
examiner. 

Mr.  Curtis.  Is  that  a  rule? 

Mr.  Reilly.  That  is  a  rule.     It  is  in  the  regulations. 

Mr.  Curtis.  And  it  is  a  minium  of  7  days? 

Mr.  Reilly.  Yes;  and  then  after  the  briefs  are  received,  the  tran- 
script is  usually  made  up  during  that  7-day  period.  Then  the  tran- 
script and  the  briefs  are  transmitted  by  the  regional  office  to 
Washington. 

Mr.  Curtis.  If  the  petition  was  filed  on  the  14th,  7  days  for  notice 
of  hearing  would  be  the  21st,  and  7  days  for  submission  of  briefs 
would  be  the  28th.     How  much  longer  would  it  take? 

Mr.  Reilly.  In  your  calculation  you  assumed  the  hearing  would 
be  over  in  1  day. 

Mr.  Curtis.  We  will  allow  2  days.  That  will  be  March  1.  Then 
how  much  longer  would  it  take? 

Mr.  Reilly.  Then  the  transcript  would  be  analyzed  in  Washington 
by  one  of  the  review  staff  and  then  his  analysis  and  the  briefs — the 
rules  require  three  copies  of  the  briefs  to  be  filed — would  be  read  by 
each  of  the  members  and  then  when  they  indicated  that  they  were 
ready  on  the  case,  the  case  would  be  put  on  the  Board  agenda  for  dis- 
cussion, and  then  if  the  members  all  agreed  on  the  unit  question  and 
on  the  persons  to  be  eligible,  a  vote  would  be  held  that  afternoon. 

Mr.  Curtis.  That  is  all  procedure  within  your  own  Board  and  not 
subject  to  any  printed  or  prescribed  rules? 

Mr.  Reilly.  No. 

Mr.  Curtis.  And  if  Mr.  Davis  says  this  was  a  case  upon  which  the 
whole  labor  structure  rested,  you  could  have  done  that  in  a  day  or  two? 

Mr.  Reilly.  I  think  we  could  have;  yes. 

Mr.  Curtis.  That  would  take  to  March  3.  Anyway,  by  March 
10  you  could  have  had  the  decision  out  and  had  an  election  by  March 
15,  couldn't  you? 
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Mr.  Reilly.  In  order  to  hold  that  election  within  a  week,  we  had, 
as  I  say,  to  transfer  clerks  from  Washington  and  three  other  regions 
because  of  the  fact  that  the  pay  roll  was  so  complicated  because  of  all 
the  part-time  employees. 

Mr.  Curtis.  How  long  did  that  take  when  you  did  proceed  to  hold 
an  election? 

Mr.  Reilly.  I  don't  think  they  had  the  pay  roll  ready  mitil  the  day 
before. 

Mr.  Curtis.  How  long  did  they  work  on  it? 

Mr.  Reilly.  Almost  a  whole  week. 

Mr.  Curtis.  From  March  1  to  March  15  you  could  have  held  the 
election.  Do  you  know  for  what  purpose  the  Government  seized 
Montgomery  Ward  in  Chicago? 

Mr.  Reilly.  The  reason  the  Government  seized  the  plant? 

Mr.  Curtis.  Yes. 

Mr.  Reilly.  I  presume  to  enforce  the  order  of  the  War  Labor 
Board. 

Mr.  Curtis.  You  presume? 

Mr.  Reilly.  I  have  no  doubt  that  was  the  purpose  of  it;  yes. 

Mr.  Curtis.  Did  they  enforce  it?  Didn't  they  turn  the  manage- 
ment back  the  night  of  the  election? 

Mr.  Reilly.  Well,  by  that  time  the  order  had  ceased  by  its  own 
terms  to  have  any  effect. 

The  election  was  held  and  the  company  was  to  be  released  anyway 
from  any  duty  of  complying  with  the  order  after  the  question  of 
representation  was  disposed  of. 

It  is  true  that  the  results  of  the  election  were  not  known  but  if  the 
imion  had  lost,  of  course  the  company  would  have  been  under  no  duty 
to  bargain  with  it. 

Mr.  Curtis.  In  other  words,  the  controversy  ceased  when  the 
election  was  held,  and  there  was  machinery  available  to  have  held  an 
election  by  the  middle  of  March  had  the  orders  of  the  War  Labor 
Board  been  followed? 

^  Mr.  Reilly.  I  am  not  at  all  sure  that  it  would  have  been  possible 
to  have  gotten  the  parties  to  have  agreed  upon  that  stipulation  with 
respect  to  part-time  employees. 

Mr.  Curtis.  We  allowed  time  for  that  and  figured  up  to  March  1 
instead  of  a  week,  and  allowed  15  days.  That  would  have  been 
March  15. 

Mr.  Reilly.  The  hearing  would  have  lasted  more  than  3  days  if 
the  trial  examiner  had  not  been  able  to  get  the  parties  to  stipulate  as 
to  the  part-time  employees. 

Mr.  Curtis.  I  want  to  ask  about  something  else,  Mr.  Reilly.  I 
don't  think  it  has  anything  to  do  with  this  case,  but  you  referred  to 
occasions  when  Ward's  were  guilty  of  unfair  labor  practices. 

Mr.  Reilly.  Yes. 

Mr.  Curtis.  Now,  the  act  under  which  you  operate  has  remedies 
for  unfair  labor  practices,  has  it  not? 

Mi.  Reilly.  Yes. 

Mr.  Curtis.  And  those  remedies  are  not  suspended  in  wartime? 

Mr.  Reilly.  No. 

Mr.  Curtis.  Is  there  anything  in  section  3  of  the  Smith-Connally 
Act  giving  the  President  authority  to  march  an  army  in  and  seize  a 
plant  at  the  point  of  bayonets  because  of  unfair  labor  practices? 
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Mr.  Reilly.  I  don't  think  that  is  why  he  did  it.  He  did  it  because 
there  had  been  a  dispute  which  interrupted  production 

Mr.  Curtis.  Production?    How? 

Mr.  Reilly.  In  handling  materials  in  this  business.  And  it  had 
already  spread  to  the  transportation  industry  in  Chicago. ' 

Mr.  Curtis.  You  are  familiar  with  the  act,  are  you  not? 

Mr.  Reilly.  With  the  Smith-Connally  Act,  yes. 

Mr.  Curtis.  And  the  power  of  the  President  to  seize  is  limited  to 
any  plant,  mine,  or  facility  equipped  for  the  manufacture,  production, 
or  mining  of  any  articles  which  may  be  required  for  the  war  effort  or 
may  be  useful  in  connection  therewith. 

Ward's  was  not  any  such  plant  in  Chicago,  was  it? 

Mr.  Reilly.  I  an^  famihar  with  the  legal  position  taken  by  the  War 
Labor  Board,  and  by  the  Attorney  General,  but  I  have  not  examined 
it  independently  and  I  would  much  prefer  that  you  ask  that  question 
of  the  officials  who  have  studied  it. 

Mr.  Curtis.  They  don't  mine  anything  there,  do  they? 

Mr.  Rejlly.  No. 

Mr.  Curtis.  And  they  don't  manufacture  there  in  Chicago  any 
implements  of  war? 

Mr.  Reilly.  Not  that  I  know  of.  I  don't  know  if  they  have  any 
war  contracts  or  not. 

Mr.  Curtis.  You  have  had  hearings  where  it  was  discussed  about 
what  kind  of  duties  were  performed  at  Ward's  at  Chicago? 

Mr.  RmLLY.  The  only  question  before  us  has  been  whether  their 
activities  affect  interstate  commerce.  We  have  taken  evidence  on 
that  question,  of  course. 

Mr.  Curtis.  And  in  determining  that  you  have  heard  evidence  and 
heard  arguments  concerning  the  people  at  Ward's? 

Mr.  Reilly.  I  don't  think  that  any 

Mr.  Curtis.  You  have  been  familiar  with  the  type  of  business  done? 

Mr.    Reilly.  Yes. 

Mr.  Curtis.  Was  anything  ever  said  about  manufacturing  in 
Ward's  establishment  in  Chicago — I  mean  manufacturing  of  imple- 
ments of  war? 

Mr.  Reilly.  That  is  a  question  we  wouldn't  go  into. 

Mr.  Curtis.  I  am  asking  you  if  you  ever  observed  any  such  dis- 
cussion. 

Mr.  Reilly.  No;  I  have  not.  But,  as  I  say,  our  hearings  did  not 
go  into  the  question  of  whether  they  have  war  contracts  or  not. 

I  might  explain  that  the  evidence  of  interstate  commerce  is  usually 
proved  by  testimony  showing  that  the  records  of  the  company  show 
that  it  purchased  a  volume  of  goods  from  outside  the  State  and  that 
such-and-such  a  percentage  of  goods  sold  by  the  company  entered 
into  the  stream  of  interstate  commerce. 

Mr.  Curtis.  And  coming  back  to  section  3  of  the  Smith-Connally 
Act,  there  is  nothing  in  there  about  retail  houses,  is  there? 

Mr.  Reilly.  No. 

Mr.  Curtis.  Did  you  recommend  the  seizure  of  Montgomery 
Ward's  plant  by  the  Government? 

Mr.  Reilly.  Did  we? 

Mr.  Curtis.  Yes. 

Mr.  Reilly.  No. 
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Mr.  Curtis.  Did  you  make  any  mention  or  suggestion  of  unfair 
labor  practices  when  the  seizure  was  discussed? 

Mr.  R  BILLY.  No.  Oh,  I  think  we  did  say  that  we  were  aware 
that  the  company  had  been  found  at  different  times  to  have  com- 
mitted unfair  labor  practices,  but  since  we  were  not  taking  any 
position 

Mr.  Curtis.  When  did  you  say  that? 
^     Mr.  Reilly.  In   this   conference   that   Mr.    Elston   and   I   were 
discussing. 

Mr.  Curtis.  Who  first  mentioned  seizure  in  the  interdepartmental 
conference? 

Mr.  Reilly.  Oh,  the  recommendation  of  the  War  Labor  Board 
had  already  been  transmitted  to  the  White  House. 

Mr.  Curtis.  Now,  when  was  this  interdepartmental  conference 
had? 

Mr.  Reilly.  I  think  it  was  on  Monday,  April  17. 

Mr.  Curtis.  Was  there  anyone  there  opposing  seizure? 

Mr.  Reilly,  No  one  precisely  opposed  it.  They  simply  raised 
the  question  of  the  possible  impact  of  such  an  order  upon  the  petition 
for  election,  and  on  the  possibility  of  discharges. 

Mr.  Curtis.  Where  was  that  conference  held? 

Mr.  Reilly.  In  Judge  Vinson's  office. 

Mr.  Curtis.  Where  is  that  in  Washington? 

Mr.  Reilly.  In  the  Federal  Reserve  Building. 

Mr.  Curtis.  Were  any  communications  received  from  the  outside 
at  that  conference? 

Mr.  Reilly.  Any  communications? 

Mr.  Curtis.  Any  communications  received. 

Mr.  Reilly.  That  day? 

Mr.  Curtis.  Yes. 

Mr.  Rejlly.  After  this  conference  at  which  the  War  Labor  Board 
said  the  question  of  discharges  would  not  come  up,  we  said  we  would 
like  to  have  some  assurance  of  that  and,  later,  after  communicating 
with  the  union  involved,  a  letter  was  received  saying  there  would  not 
be  any  requests  for  discharges  under  the  maintenance-of-membership 
provisions  until  the  election  had  been  held. 

Mr.  Curtis.  How  long  did  this  conference  last? 

Mr.  Reilly.  I  think  we  met  around  half  past  10  and  broke  up 
just  before  lunch. 

Mr.  Curtis.  And  during  the  time  of  the  meeting  the  union  \^as 
contacting  and  conferring? 

Mr.  Reilly.  Not  during  the  meeting;  no. 

Mr.  Curtis.  When  were  they  to  come  back? 

Mr.  Reilly.  In  the  afternoon. 

Mr.  Curtis.  And  who  spoke  for  the  union? 

Mr.  Reilly.  The  president. 

Mr.  Curtis.  The  president  of  what? 

Mr.  Reilly.  Of  the  union. 

Mr.  Curtis.  The  local  in  Chicago? 

Mr.  Reilly.  No;  the  president  of  the  national  union,  Mr.  Wolchok. 

Mr.  Curtis.  How  long  after  the  meeting  closed  was  it  when  you 
got  his  reply? 

Mr.  Reilly.  My  recollection  is  that  it  came  in  the  mail  the  next 
morning. 


Mr.  Curtis.  Who  was  delegated  to  contact  him? 

Mr.  Reilly.  The  general  counsel  of  the  War  Labor  Board,  Mr. 
Freidin,  and  Mr.  Garrison,  said  they  would  get  in  touch  with  the 
union  if  we  wanted  some  assurance  on  that  point. 

Mr.  Curtis.  Now,  was  there  anyone  there  who  said  anything  about 
the  removal  of  postal  employees  from  Ward  at  Chicago  prior  to  the 

seizure? 

Mr.  Reilly.  No  one  suggested  that  they  be  removed. 

Mr.  Curtis.  Was  it  mentioned? 

Mr.  Reilly.  No. 

Mr.  Curtis.  Do  you  know  when  it  was  done? 

Mr.  Reilly.  No.  I  never  heard  of  it,  in  fact,  until  later  when  I 
read  in  the  Congressional  Record  some  comment  on  that. 

Mr.  Curtis.  Well,  now,  what  part  of  the  order  of  the  War  Labor 
Board  of  January  15,  1944,  did  the  company  refuse  to  obey? 

Mr.  Reilly.  The  part  requiring  it  to  extend  the  contract  with  the 
union.  The  company  discontinued  its  grievance  procedure,  dis- 
continued its  check-off  of  union  dues,  which  were  the  two  major  fea- 
tures of  the  contract. 

Mr.  Curtis.  They  didn't  reduce  anybody's  wages  as  they  were 
agreed  upon  in  the  contract? 

Mr.  Reilly.  No;  I  don't  think  any  wage  changes  were  made.  Of 
course,  under  the  Stabilization  Act  you  can't  raise  or  reduce  wages 
without  permission  from  the  Board. 

Mr.  Curtis.  Everyone  got  the  same  pay  that  Ward's  agreed  to 

pay? 

Mr.  Reilly.  As  far  as  I  know. 

Mr.  Curtis.  Did  they  fire  anybody? 

Mr.  Reilly.  Yes;  there  were  some  controversies  about  firing  people 
just  before  the  election.  After  our  election  order  came  out  the 
Chicago  region  reported  that  the  union  said  that  it  was  very  unfair 
to  have  an  election  held  within  that  7-day  period  since  some  of  their 
men  had  been  fired  and  had  not  been  put  back  to  work. 

Mr.  Curtis.  Did  Ward's  do  anything  to  increase  the  hours  of  work 
of  anybody  over  and  above  what  the  contract  called  for? 

Mr.  Reilly.  Not  that  I  know  of. 

Mr.  Curtis.  They  didn't  make  their  work  any  more  hazardous? 

Mr.  Reilly.  Not  that  I  know  of. 

Mr.  Curtis.  In  other  words,  Ward  continued  to  carry  out  the  con- 
tract so  far  as  wages  and  hours  and  safety  and  everything  so  far  as 
the  individual  workers  are  concerned? 

Mr.  Reilly.  Yes.  I  don't  recall  any  safety  provisions  in  the  con- 
tract, sir.  I  think  the  provisions  were  wage-and-hour  provisions  and 
for  checking-off  and  for  maintenance  of  union  membership. 

Mr.  Curtis.  Were  you  in  Chicago  at  the  time  of  the  seizure? 

Mr.  Reilly.  No,  sir. 

Mr.  Curtis.  And  your  Board  had  nothing  to  do  with  recommending 
the  procedure? 

Mr.  Reilly.  No. 

Mr.  Curtis.  I  think  that  is  all,  Mr.  Chairman.  I  may  have  just 
one  more  question.     I  would  like  to  take  time  to  look  it  up. 

The  Chairman.  Mr.  Reilly,  as  a  matter  of  fact,  the  National  Labor 
Relations  Board  had  never  had  anything  to.do  with  the  seizure  of  any 
plant,  did  they? 
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Mr.  Reilly.  Oh,  no;  it  is  all  outisde  our  province. 

The  Chairman.  They  have  no  duty  under  the  law  or  in  connection 
with  any  Executive  order  in  connection  with  any  seizure? 

Mr.  Reilly.  No. 

The  Chairman.  You  were  asked  about  section  8  of  the  War  Labor 
Disputes  Act.  That  section  of  the  act  deals  squarely  with  the  ques- 
tion of  giving  notice  for  the  purpose  of  holding  a  strike,  does  it  not? 

Mr.  Reilly.  Yes. 

The  Chairman.  There  never  was  any  such  notice  in  the  Montgomery 
Ward  case,  was  there? 

Mr.  Reilly.  Oh,  no;  no  such  notice  was  ever  filed. 

The  Chairman.  The  petition  which  was  filed  and  which  you  later 
construed  as  authority  for  holding  the  election,  was  filed  under  the 
National  Labor  Relations  Act? 

Mr.  Reilly.  Yes. 

The  Chairman.  And  it  has  no  relation  to  the  National  Labor 
Disputes  Act? 

Mr.  Reilly.  No. 

The  Chairman.  Mr.  Curtis  asked  a  lot  of  questions  about  time 
consumed  in  reference  to  this  matter.  The  time  in  which  the  election 
was  held  could  have  been  shortened  very  materially  if  the  Montgomery 
War  Co.  had  agreed  to  decide  the  question  on  the  basis  of  membership 
cards,  could  it  not? 

Mr.  Reilly.  Oh,  yes. 

The  Chairman.  That  would  have  settled  it  in  a  few  days? 

Mr.  Reilly.  Yes. 

The  Chairman.  And  thousands  of  cases  have  been  settled  by  your 
Board  where  the  employer  has  agreed  to  that  method? 

Mr.  Reilly.  Yes;  Mr.  Chairman. 

Mr.  Chairman.  Montgomery  W  ard  never  carried  out  the  order  of 
the  War  Labor  Board  at  all  in  this  case,  did  they? 

Mr.  Reilly.  No. 

The  Chairman.  And  that  brought  about  the  strike? 

Mr.  Reilly.  That  was  the  immediate  cause. 

The  Chairman.  And  the  seizure  was  made  to  stop  the  labor  dispute? 

Mr.  Reilly.  Yes. 

The  Chairman.  And  the  employees  did  comply  with  the  order  of 
the  President  and  go  back  to  work? 

Mr.  Rejlly.  Yes. 

The  Chairman.  Montgomery  Ward  did  not  comply  with  the  order 
of  the  President  to  •extend  the  terms  of  the  agreement.  The  order 
of  the  War  Labor  Board  of  January  15  required  the  union  to  seek  an 
election  contingent  upon  the  status  quo  being  maintained,  didn't  it? 

Mr.  Reilly.  Yes. 

The  Chairman.  And  it  was  not  maintained,  was  it? 

Mr.  Reilly.  No;  it  was  not. 

The  Chairman.  Mr.  Clark  asked  you  something  about  Mr.  Avery's 
claim  that  he  was  violating  the  National  Labor  Relations  Act  if  he 
extended  the  terms  of  the  contract.  Is  there  anything  in  the  National 
Labor  Relations  Act  which  can  be  so  construed? 

Mr.  Reilly.  Well,  the  only  possible  theory  that — and  I  say  it  was 
purely  academic  because  there  was  no  request  that  anyone  might  be 
discharged — the  only  possible  theory  might  be  that  if  there  was 
a  discharge  and  the  union  did  not  in  fact  have  a  majority,  that  would 


have  been  illegal  but,  of  course,  as  we  know,  the  union  did  have  a 
majority  and  also  there  were  no  discharges  made. 

The  Chairman.  Assuming  that  the  order  of  the  War  Labor  Board — 
and  that  is  my  understanding  of  it — did  not  order  Montgomery 
Ward  to  sign  a  new  contract 

Mr.  Reilly.  That  is  right,  it  did  not. 

The  Chairman.  Then  there  could  have  been  no  violation  of  the 
National  Labor  Relations  Act  in  simply  maintaining  the  status  quo? 

Mr.  Reilly.  That  is  correct. 

Mr.  Elston.  Will  the  gentleman  yield  there? 

The  Chairman.  Certainly. 

Mr.  Elston.  If  that  is  correct,  then  what  was  the  conference  in 
Vinson's  ofl&ce? 

Mr.  Reilly.  The  question  that  was  discussed  was  clarify mg  just 
what  the  duty  of  the  company  was.  At  that  conference  it  was 
pointed  out  that  the  company  was  not  required  to  sign  any  new  con- 
tracts; 

The  Chairman.  The  contracts  you  referred  to  in  the  office  of  the 
Stabilization  Director,  Mr.  Vinson,  were  after  the  War  Labor  Board 
had  referred  the  situation  to  the  President? 

Mr.  Reilly.  Yes. 

The  Chairman.  And  the  main  reason  for  the  conference,  I  assume, 
was  to  decide  on  the  form  of  the  Executive  order  to  be  issued  hy  iXw 
President? 

Mr.  Reilly.  That  was  one  of  the  main  questions.  The  order  as 
originally  drafted,  you  see,  incorporated  by  reference  the  \\  ar  Labor 
Board's  previous  orders  and  the  question  was  whether  the  thing 
should  be  drafted  so  as  to  indicate  just  what  the  duties  of  the  parties 
should  be  under  the  Executive  order. 

The  Chairman.  The  main  question  was  not  to  decide  w  hether  or 
not  seizure  was  to  be  made,  was  it? 

Mr.  Reilly.  It  was  not  within  the  province  of  our  Board  to  con- 
strue section  3  of  the  Smith-Connally  Act,  and  we  didn't  take  the 
position  that  we  had  any  views  to  offer  on  that. 

The  Chairman.  As  a  matter  of  fact,  nobody  has  any  authority  to 
determine  the  question  of  seizure  except  the  President  of  the  LTnited 
States,  has  he? 

Mr.  Reilly.  No;  with  the  advice  of  the  Attorney  General. 

The  Chairman.  But  the  actual  order  has  to  be  issued  by  the  Presi- 
dent of  the  United  States? 

Mr.  Reilly.  Yes,  sir. 

The  Chairman.  Mr.  Elston  had  some  discussion  with  you  about 
section  2  of  the  War  Labor  Disputes  Act.  I  think  he  used  the  term 
"section  1,"  but  that  is  simply  the  title  of  the  act. 

Mr.  Reilly.  I  think  I  am  responsible  for  that. 

The  Chairman.  Subsection  3,  paragraph  (b),  contains  what  I 
think  you  had  reference  to.  It  does  give  the  President  some  authoritj^ 
in  construing  the  act,  doesn't  it? 

Mr.  Reilly.  Yes,  sir.  That  authority  has  been  delegated  by 
Executive  order  to  the  Secretary  of  Labor,  and  when  we  get  strike 
notices  filed  in  border-line  cases  we  refer  those  cases  to  an  interde- 
partmental committee,  of  which  the  Secretary  of  Labor  is  chairman 
and  the  Solicitor  considers  the  legal  questions  involved  and  the  de- 
termination is  made. 
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The  Chairman.  Your  Board,  as  I  understand  it,  now  has  before  it 
the  question  of  changing  its  regulations  so  as  to  obviate  the  difficulty 
that  arose  in  this  case? 

Mr.  Reilly.  Yes. 

The  Chairman.  The  proposal  being  that  an  employer,  where  the 
Wai*  Labor  Board  has  jurisdiction,  may  seek  an  election  if  he  ques- 
tions the  right  of  the  union  to  represent  the  employees.  That  is  now 
before  your  Board  and  has  not  yet  been  decided? 

Mr.  Reilly.  That  is  correct. 

The  Chairman.  However,  you  have  had  a  hearing  on  the  subject? 

Mr.  Reilly.  Yes. 

Mr.  Dewey.  Would  that  provision  for  the  holding  of  the  election 
by  the  employer  be  a  matter  of  ruling  by  your  Board,  or  would  that 
require  congressional  action? 

Mr.  Reilly.  It  would  require  an  amendment  to  our  regulations. 

Mr.  Dewey.  Without  reference  to  the  Congress? 

Mr.  Reilly.  Yes,  sir. 

Mr,  Dewey.  I  would  like  to  ask  one  question  here  on  the  term  . 
"status  quo"  that  was  to  be  maintained.     What  status  quo?     The 
status  of  what,  and  what  was  changed  between  the  determination  of 
the  time  of  the  election?     Were  there  any  changes  in  wages  or  con- 
ditions of  work,  or  what?     That  has  always  confused  me. 

Mr.  Reilly.  I  think  that  the  War  Labor  Board  meant  the  status 
quo  as  of  the  dote  that  the  dispute  was  certified  to  it.  At  that  time 
this  contract  was  still  in  effect  and  they  ordered  the  employer  to  keep 
that  in  effect  until  this  question  of  representation  was  disposed  of. 

The  contract,  as  I  say,  provided  not  only  for  wages  and  hours,  but 
also  provided  for  grievance  machinery  and  a  voluntary  check-off  of 
union  dues,  and  for  maintenance  of  union  membership. 

Mr.  Dewey.  As  a  matter  of  fact,  were  those  changed,  do  you  know? 

Mr.  Reilly.  Yes;  I  understand  when  the  contract  expired  the 
company  ceased  to  recognize  the  union  for  the  purpose  of  handling 
grievances  for  its  employees  in  the  unit  and  also  ceased  to  deduct  any 
imion  dues. 

Mr.  Dewey.  I  would  like  to  ask  a  final  question.  This  dispute 
seems  to  center  around  a  closed  shop,  a  union  shop,  and  maintenance 
of  union  agreement.  Now,  Mr.  Davis  spoke  of  the  maintenance  of 
union  agreement  at  some  length  yesterday.  I  would  like  to  get  your 
views  as  to  what  those  three  types  of  contract  mean. 

First,  what  is  a  closed  shop?  What  is  a  union  shop,  and  the  main- 
tenance-of-union  agreement?  And  afterward  I  would  like  to  ask  you 
one  or  two  questions  about  the  law,  as  that  seems  to  be  the  nub  of  the 
question. 

Mr.  Reilly.  A  closed  shop  is  an  agreement  which  requires  all  new 
employees  to  be  union  members  and  requires  all  present  employees  to 
become  union  members,  as  of  the  date  of  the  contract,  if  they  are  not 
already  union  members. 

Mr.  Dewey.  Who  hires  in  the  closed  shop? 
Has  the  management  the  right  to  hire,  or  does  the  union  hue? 
Does  the  union  supply  the  workers? 

Mr.  Reilly.  The  union  is  source  of  a  supply  but  the  management  is 
free  to  reject  people  that  the  union  offers.  But  the  management  is 
bound  to  employ  only  union  members. 
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The  Chairman.  May  I  interrupt  there?  It  means  members  of  that 
particular  union? 

Mr.  Reilly.  Of  the  contracting  union.  A  union  shop  is  used  m  two 
serfses.  Some  writers  refer  to  a  union  shop  as  meanmg  any  company 
which  has  a  contract  with  a  union.  Its  more  general  meanmg,  how- 
ever, is  a  contract  which  requires  all  new  members  to  become  union 
members  and  all  persons  who  are  already  union  members  to  retaui 
their  union  membership. 

The  third  kind  of  contract 

Mr.  Dewey.  May  I  interrupt  there?  Is  there  any  check-off  in  a 
union  shop  or  closed  shop,  or  do  the  members  pay  their  own  dues  to 
the  union? 

Mr.  Reilly.  The  check-off  is  an  additional  term  of  a  contract. 
Until  recent  years  about  the  only  industry  in  which  a  check-off  was 
found  was  the  mining  industry.  There  the  miners  did  not  have  a 
closed  shop,  but  the  contracts  always  provided  that  the  company 
should  deduct  the  union  dues  of  the  miners  who  were  union  members. 

The  Chairman.  Let's  take  that  a  step  further.  In  both  the  closed 
shop  and  the  union  shop  sometimes  there  appears  a  check-off  and 
sometimes  not? 

Mr.  Reilly.  That  is  true. 

Mr.  Dewey.  May  I  ask  another  question?  In  the  union  shop  I 
understand  that  new  employees  do  not  have  to  join  the  union  during 
the  trial  period ;  is  that  correct? 

Mr.  Reilly.  That  would  depend  upon  the  way  in  which  the  con- 
tract was  written. 

If  it  was  the  most  familiar  type  of  closed-shop  agreement  it  would 
require  that  they  join  immediately.  There  is  a  kind  of  an  agreement 
found  in  the  newspaper  industry  called  a  guild  shop  in  which  new 
members  are  given  a  month  to  join  the  union? 

Mr.  Curtis.  Would  you  yield  to  me  for  a  question? 

Does  the  National  Labor  Relations  Act  make  it  an  unfair-labor 
practice  for  an  employer  to  refuse  to  enter  into  a  contract  that  has  a 
closed  shop  or  union  shop  or  maintenance  of  membership  clause? 

Mr.  R  BILLY.  An  employer  under  the  National  Labor  Relations  Act 
does  not  have  to  enter  into  any  of  these  kinds  of  agreements.  How- 
evei ,  he  is  allowed  to  enter  into  a  closed  shop  or  a  union  shop  agree- 
ment  

Mr.  Curtis.  It  is  permissive,  but  to  refuse  to  do  so  is  not  an  unfair 
labor  practice  under  your  act? 

Mr.  Reilly.  That  is  right,  sir.  A  union-maintenance  contract  is 
the  kind  of  contract  more  frequently  required  by  the  War  Labor 
Board.  Their  general  policy  is  not  to  require  a  closed-shop  agreement 
unless  the  parties  themselves  have  previously  entered  into  a  contract 
for  a  closed  shop  voluntarily. 

These  maintenance-of-membership  agreements  which  usually  are 
required,  give  the  employees  15  days  from  the  date  of  the  order  to 
withdraw  from  the  union  if  they  don't  wish  to  remain.  After  that 
the  union  then  furnishes  a  list  of  its  members  to  the  employer,  and 
under  the  terms  of  the  contract  the  union  then  has  the  right  to  ask  for 
the  discharge  of  any  persons  who  fail  to  maintain  their  union  member- 
ship from  then  on.  Sometimes  those  agreements  contain  check-off 
provisions,  and  sometimes  they  do  not. 
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The  Chairman.  Wliat  happens  to  new  employees  under  the  mainte- 
nance of  membership? 

Mr.  Reilly.  They  are  free  to  join  or  not  to  join. 

Mr.  Dewey.  Under  these  agreements  that  are  drawn  under  the 
maintenance-of-union  agreement,  the  15-day  escape  clause,  what  are 
tlie  terms  offered  to  those  that  are  not  members  of  the  union?  Do 
they  have  the  same  wages  and  the  same  working  conditions  as  the 
members  of  the  union? 

Mr.  Reilly.  Yes.  The  collective  agreement  covers  all  employees 
m  the  bargaining  unit  with  respect  to  wages,  hours,  and  other  sub- 
stantive terms  irrespective  of  whether  they  are  union  members  or  not. 

Mr.  Dewey.  In  the  case  of  a  strike  what  occurs? 

If  they  are  not  members  of  the  union,  can  they  continue  work  if 
they  want  to?     Only  the  members  of  the  union  are  called  out? 

Mr.  Reilly.  I  think  the  union  usually  asks  all  members  of  the 
bargaining  unit  to  cease  work.  I  assume  in  cases  that  nonunion 
members  will  not  respond  to  the  strike  call.  In  other  cases,  some  who 
are  not  members  will  respond  to  the  strike  call  if  they  are  sympathetic 
to  the  strike. 

Mr.  Dewey.  I  don't  quite  follow  what  actually  does  happen.  In 
your  experience,  which  is  vast,  what  does  happen  in  a  shop  which  has 
a  maintenance-of-union  agreement,  in  which  there  is  some  dissatis- 
faction on  the  part  of  the  union  and  a  strike  is  called?  Then,  what 
occurs? 

Mr.  Reilly.  Usually,  if  the  union  still  commands  real  support, 
virtually  all  the  members  leave  and  there  is  a  complete  paralysis  of 
operations. 

If  the  union  has  ceased  to  be  popular,  generally,  after  the  first  day 
or  two  of  a  strike,  a  good  many  employees  will  come  back  to  work  and 
go  through  the  picket  line. 

Mr.  Dewey.  But  those  that  are  members  of  the  miion,  under  the 
mamtenance-of-union  agreement,  and  those  that  are  not,  both  are 
called  upon  to  leave  and  it  is  left  up  to  them,  themselves,  whether  they 
quit  work  or  not? 

Mr.  Reilly.  Yes.  Most  union  constitutions — although  this  is  not 
universally  true— provide  for  the  local  to  take  a  vote  of  its  members 
with  respect  to  striking. 

Other  union  constitutions  provide  that  no  strike  may  be  called 
except  with  consent  of  the  officers  of  the  international. 

Other  constitutions  don't  contain  any  such  provisions  at  all. 

Mr.  Dewey.  Do  the  nonunion  employees  of  the  company  with  a 
maintenance  of  union  agreement  also  vote  for  a  strike? 

Mr.  Reilly.  Most  constitutions  don't  give  anyone  a  right  to  vote 
except  the  members.  Of  course,  under  the  Smith-Comially  Act, 
where  a  strike  notice  is  filed,  all  employees  are  polled  by  us,  but  that  is 
a  development  of  only  the  last  year. 

Mr.  Dewey.  The  Smith-Connally  Act  is  a  temporary  war  act, 
whereas,  as  I  understand  it,  the  maintenance  of  union  agreement 
existed  prior  to  the  passage  of  the  Smith-Connally  Act.  We  hope 
that  the  war  will  terminate  one  day  and,  6  months  thereafter,  the 
Smith-Connally  Act  ceases  to  be  law. 

Mr.  Reilly.  Yes,  sir. 

Mr.  Dewey.  Whereas,  certain  practices  which  have  grown  up 
under  the  Wagner  Act  will  continue  as  permanent  legislation. 
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WTiat  I  am  trying  to  find  out  is  what  will  happen  then,  because  it  is 
your  practices  that  are  the  old  practices  and  not  the  Smith-Connally 
Act  which  has  only  been  in  existence  a  short  time  and  may  expire,  I 
hope,  in  a  short  time. 

Mr.  Reilly.  Yes. 

Mr.  Dewey.  I  am  trying  to  find  out  what  is  the  fact  and  what  does 
the  maintenance  of  union  agreement  do  in  a  plant,  any  more  than 
check  off  the  dues  from  those  that  join  the  union. 

Mr.  Reilly.  It  doesn't  always  do  that.  Its  legal  effect  is  simply 
to  give  the  union  a  right  to  require  the  discharge  of  any  man  that  fails 
to  maintain  his  membership. 

Mr.  Dewey.  That  is  the  salient  point. 

Is  that  15-day  escape  clause  now  accepted  by  the  National  Labor 
Relations  Board  as  good  practice  and  liable  to  be  continued? 

Mr.  Reilly.  We  could  not  continue  it,  sir,  because  under  the  terms 
of  the  Labor  Relations  Act  we  have  no  authoiity  to  require  an  em- 
ployer to  enter  into  any  of  these  maintenance  of  membership  or  closed 
shop  or  union  shop  agreements. 

The  Chairman.  The  National  Labor  Relations  Board  has  no 
authority  to  require  any  employer  to  even  make  a  contract,  has  it? 

Mr.  Reilly.  That  is  correct,  sir,  although  the  duty  to  bargain  has 
been  construed  as  meaning  an  effort  to  arrive  at  a  contract. 

But  we  have  no  authority  to  require  them  to  enter  into  a  contract. 

The  Chairman.  But  if  the  employer  bargains  in  good  faith  and  the 
employer  and  the  union  fail  to  agree,  the  National  Labor  Relations 
Board  can't  do  anything  about  it,  can  they? 

Mr.  Reilly.  No,  sir. 

Mr.  Dewey.  Then,  the  only  thing  left  is  the  return  to  the  con- 
ciliation board 

»    Mr.  Reilly.  Conciliation  Service. 

Mr.  Dewey.  Conciliation  Service,  who  tries  to  bring  the  con- 
tending union  and  the  employer  together,  failing  which  there  is 
nothing  left  but  a  case.  And  in  case  of  the  strike,  after  the  Con- 
cihation  Service  has  acted,  then  what  happens?  Do  you  come  in 
again,  or  is  the  Conciliation  Service  brought  in,  or  what  happens  then? 

Mr.  Reilly.  If  there  is  a  strike  and  if  it  is  a  strike  for  an  economic 
objective  which  means  something  that  an  employer  is  not  compelled 
by  law  to  grant,  we  would  only^  pass  upon  the  strike,  if  at  the  time  it 
was  over  the  employer  refused  to  take  back  the  strikers  even  though 
he  had  vacancies. 

If  it  is  an  economic  strike  the  employer  can  fill  the  positions  of  all 
the  strikers,  and  even  if  the  men  abandon  their  strike  and  ask  for 
their  positions  back  they  are  not  entitled  to  them  if  the  positions  have 
been  filled. 

If  the  strike  is  caused  by  an  unfair  labor  practice,  e.  g.,  a  refusal  to 
bargain  with  the  union,  then  the  strikers  are  entitled  to  get  their 
positions  back,  and  it  is  an  mifair  practice  to  refuse  to  put  them  back. 

Mr.  Dewey.  This  has  nothing  to  do  with  the  case  in  point,  but 
this  has  to  do  with  the  general  weal  of  the  whole  country. 

Does  your  board  feel  that  it  has  any  duty  toward  a  consideration 
of  the  future  and  making  any  recommendations  either  for  legislation 
or  suggestions  in  regard  to  the  employment  of  soldiers  returning  and 
their  general  situation  in  the  whole  labor  field? 
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Mr.  Reilly.  There  was  some  talk  in  Congress  at  the  time  the 
Selective  Service  Act  was  passed  with  regard  to  giving  soldiers,  whose 
employers  refused  to  reinstate  them,  the  same  right  under  the  National 
Labor  Relations  Act  that  an  employee  might  have  if  discriminated 
against  imder  the  National  Labor  Relations  Act. 

That  remedy  was  not  included  in  the  Selective  Service  Act.  It 
might  well  be  a  verv  good  subject  for  Congress  to  consider  since  the 
administrative  methods  are  much  more  satisfactoiy  than  judicial 
methods. 

Mr.  Elston.  Mr.  Reilly,  I  won't  keep  you  long.  I  just  wanted  to 
ask  if  hi  this  meeting  in  Judge  Vinson's  office  on  the  16th  of  April, 
there  was  any  discussion  about  invoking  sanctions  against  the  Mont- 
gomery Ward  Co.,  as  provided  in  Executive  Order  9037? 

Mr.  Reilly.  No  discussion  of  that. 

Mr.  Elston.  You  are  familiar  with  the  Executive  order  to  which 
I  refer,  which  was  made  on  August  16,  1943,  which  permits  the  Eco- 
nomic Stabilization  Director  to  invoke  sanctions  against  a  company 
for  violating  an  order  of  the  National  War  Labor  Board  to  this  ex- 
tent: It  authorizes  him  to  take  appropriate  action  relating  to  with- 
holding or  withdrawing  from  a  non  complying  employer,  any  priorities, 
benefits  or  privileges  extended,  or  contracts  entered  into  by  executive 
action  of  the  Government,  until  the  National  War  Labor  Board  has 
reported  that  compliance  has  been  effectuated.  You  say  that  was 
not  even  discussed  there? 

Mr.  Reilly.  I  don't  mean  to  imply  by  that  that  it  may  not  have 
been  discussed  at  other  conferences,  but  that  is  the  only  one  at  which 
I  was  present. 

The  Chairman.  Thank  you,  Mr.  Reilly. 

We  will  recess  until  10  o'clock  tomorrow  morning,  when  the  At- 
torney General  will  appear.  < 

(WTiereupon,  at  1  p.  m.,  a  recess  was  taken  until  10  a.  m.,  Wednes- 
day, May  24,  1944.) 
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WEDNESDAY,  MAY  24,  1944 

House  of  Representatives, 
Select  Committee  To  Investigate 

Montgomery  Ward  Seizure, 

Washington,  D.  C. 

The  select  committee  met,  pursuant  to  adjournment,  at  10  a.  m., 
in  the  committee  room  of  the  Committee  on  Ways  and  Means,  New 
House  Office  Building,  Hon.  Robert  Ramspeck  (chairman)  presiding. 

Present:  Representatives  Ramspeck  (chairman),  Clark,  Byrne, 
Monroney,  Dewey,  Elston,  and  Curtis. 

Also  present:  Representatives  Doughton  and  May. 

The  Chairman.  The  committee  will  come  to  order,  please. 

We  have  this  morning,  as  a  witness  before  the  committee,  the 
Attorney  General,  Hon.  Francis  Biddle. 

Mr.  Biddle,  we  will  be  glad  to  have  you  make  such  statement  as 
you  wish  to  make,  after  which  we  will  question  you. 

STATEMENT  OF  HON.  FRANCIS  BIDDLE,  ATTORNEY  GENERAL 

OF  THE  UNITED  STATES 

Mr.  Biddle.  Mr.  Chairman  and  members  of  the  committee,  I 
welcome  the  opportunity  to  discuss  the  Montgomery  Ward  ca^e  before 
this  committee.  In  this  case,  as  in  others,  the  legal  questions  are 
not  abstract;  they  cannot  be  considered  in  a  vacuum.  Our  country 
faces  no  more  crucial  domestic  problem  than  that  of  wartime  labor 
conditions.  It  is  a  problem  that  has  challenged  the  imagination,  the 
courage,  and  the  patriotism  of  labor  and  industry  alike;  it  is  a  problem 
that  has  been  of  the  greatest  concern  both  to  Congress  and  to  the 
administration.  This  is  the  context  of  the  Montgomery  Ward  ca^e; 
the  legal  issues  must  be  considered  in  this  setting.  Hence,  at  the 
risk  of  crossing  some  of  the  same  ground  covered  by  Mr.  Davis  in  his 
testimony,  I  shall  refer  briefly  to  the  background  material  which  beai*s 
upon  the  legal  issues  which  it  was  my  responsibility  to  consider. 


I.  background  of  the  statute 

Before  we  declared  war  the  National  Mediation  Board,  a  purely 
advisory  body,  had  been  created  by  Executive  order  to  deal  with  labor 
disputes  that  threatened  the  defense  program.  As  you  know,  on 
December  17,  1941,  10  days  after  the  outbreak  of  the  war,  the  Presi- 
dent called  a  conference  of  representatives  of  labor  and  industry. 
That  conference  reached  an  agreement  which  provided,  among  other 
things  (1)  that  there  should  be  no  strikes  or  lock-outs  during  the  war; 
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(2)  that  all  disputes  should  be  settled  by  peaceful  means — you  will 
note  that  I  emphasize  "all  disputes"— and  (3)  that  the  President 
should  set  up  a  war  labor  board  to  handle  these  disputes.  Acting 
pursuant  to  this  agreement,  the  President,  on  January  12,  1942, 
signed  Executive  Order  9017  which  established  the  National  War 
Labor  Board.  That  order  gave  the  Board  jurisdiction  to  settle  all 
labor  disputes  "w^hich  might  interrupt  work  which  contributes  to  the 
effective  prosecution  of  the  war." 

Thereafter,  Congress  passed  the  War  Labor  Disputes  Act,  which 
became  effective  on  June  25,  1943,  and  which  in  effect  confirmed  and 
approved  the  Executive  order  and  gave  the  War  Labor  Board  a  full 
statutory  basis.  Section  7  of  the  act  gave  the  Board  jurisdiction  to 
settle  all  labor  disputes  "which  may  lead  to  substantial  interference 
with  the  war  effort."  The  act  provided  machinery  and  methods  for 
dealing  with  labor  disputes  and  for  preventing  them  from  mterrupting 
economic  activities  that  were  essential  to  our  war  economy.  I  need 
not  remind  you  that  the  act  was  passed  in  the  shadow  of  the  coal 
strike.  The  President  had  taken  possession  of  the  mines.  The  strike 
was  viewed  as  a  strike  against  the  Government,  and  it  was  the  sense 
of  Congress  that  the  promotion  of  the  strike  should  be  forbidden  by 
law. 

The  War  Labor  Disputes  Act  was  only  one  of  the  statutes  passed 
by  Congress  to  maintain  a  healthy  and  orderly  civilian  economy  as  a 
basis  for  our  war  effort.  Congress  passed  the  Emergency  Price  Con- 
trol Act  of  1942  and  the  Stabilization  Act  of  1942.  In  section  1  of  the 
Emergency  Price  Control  Act  of  1942  Congress  recognized  that  the 
War  Labor  Board  was  an  integral  part  of  the  machinery  for  maintain- 
ing an  orderly  war  economy;  that  section  specifically  named  the  War 
Labor  Board  as  one  of  the  governmental  agencies  which  was  to  use  its 
authority  to  work  toward  a  stabilization  of  prices  and  fair  and  equi- 
table wages.  The  War  Labor  Board  was  therefore  an  essential  part 
of  the  machinery  Congress  had  provided  to  insure  continuous  produc- 
tion, to  prevent  inflation,  and  to  establish  our  war  economy.  These 
statutes  showed  that  Congress  believed  that  this  was  not  a  war  that 
involves  only  part  of  our  people  or  only  part  of  our  economy,  but  on 
the  contrary  that  this  is  a  struggle  that  involves  all  of  us  and  that  we 
cannot  win  if  we  try  to  act  as  if  the  country  were  half  at  war  and  half 
at  peace. 

II.    BACKGROUND   OP   THE  "MONTGOMERY   WARD    CASE" 

When  the  Montgomery  Ward  case  was  first  submitted  for  my  con- 
sideration, my  attention  was  directed  to  the  following  circimistances: 

Montgomery  Ward  &  Co.  had  been  involved  in  approximately  20 
dispute  cases  before  the  National  War  Labor  Board.  These  proceed- 
ings grew  out  of  labor  disputes  between  the  company  and  its  employees 
all  over  the  coimtry.  The  disputes  involved  both  A.  F.  of  L.  and 
C.  I.  O.  imions.  In  all  of  these  proceedings  the  company  had  adopted 
a  recalcitrant  attitude;  in  most  cases  it  had  refused  to  abide  by  the 
directions  and  recommendations  of  the  Board.  In  fact,  Montgomery 
Ward  &  Co.  had  publicly  taken  the  position  that  it  was  not  bound  by, 
and  would  not  comply  with,  the  no-strike  and  no-lock-out  pledge  that 
had  been  given  by  labor  and  industry  to  the  President  on  December 
17,  1941. 
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The  labor  dispute  in  Chicago  had  first  been  certified  to  the  Board 
in  1942.  In  this  proceeding  the  company  had  refused  to  comply  with 
an  order  of  the  Board  directing  that  certain  terms  and  conditions, 
which  the  Board  had  found  to  be  fair  and  equitable,  should  be  in- 
cluded in  a  collective-bargaining  agreement.  At  length  the  company 
did  comply  with  the  request  of  the  President  that  it  make  the  agree- 
ment, but  it  stated  that  it  did  so  under  duress. 

This  agreement  had  lasted  for  a  year.  But  in  December  1943, 
when  the  agreement  terminated,  the  company  had  notified  the  union 
that  it  would  not  recognize  the  union  or  negotiate  a  renewal  of  the 
agreement.  It  took  the  position  that  the  union  no  longer  represented 
the  employees.  This  dispute  was  certified  to  the  War  Labor  Board 
by  the  Secretary  of  Labor  and  the  United  States  Conciliation  Service. 
After  a  hearing  the  Board  entered  an  order  that  directed  the  company 
to  maintain  the  status  quo  and  to  operate  under  the  contract,  which 
had  been  in  existence  for  a  year,  until  the  National  Labor  Relations 
Board  had  settled  the  issue  of  representation.  This  order  was  con- 
ditioned on  the  union  applying  to  the  National  Labor  Relations  Board, 
within  30  days,  to  have  the  issue  of  representation  settled  by  an  elec- 
tion. The  company  refused  to  maintain  the  status  quo.  It  refused 
to  extend  the  agreement  even  for  the  limited  period  necessary  to  settle 
the  issue  as  to  representation  in  an  orderly  and  peaceful  way.  As  a 
result  a  stril^e  had  taken  place  in  the  Chicago  plant  of  Montgomery 
Ward  which  employed  approximately  6,500  persons. 

The  War  Labor  Board  beheved  that  as  a  result  of  the  Chicago 
strike,  and  the  company's  refusal  to  accept  the  orders  of  the  Board, 
there  was  an  immediate  danger  that  strikes  would  break  out  in  the 
other  plants  and  facilities  of  the  company  located  elsewhere  in  the 
United  States.  The  fact  is  that  on  May  5,  1944,  more  than  500  em- 
ployees of  the  company,  working  in  its  Hummer  manufacturing  divis- 
ion at  Springfield,  111.,  the  division  of  Montgomery  Ward  which  manu- 
factures parts  for  military  aircraft,  went  on  strike  because  of  the  fail- 
m-e  of  the  company  to  accept  a  directive  order  of  the  War  Labor 
Board.  It  has  become  necessary  for  the  Government  to  take  over 
that  plant  piu^uant  to  section  3  of  the  War  Labor  Disputes  Act. 
Moreover,  shortly  after  the  strike  in  Chicago,  200  employees  in  the 
Montgomery  Ward  plant  in  Kansas  City,  Mo.,  went  on  strike  because 
of  the  failure  of  the  company  to  comply  with  an  order  of  the  War 
Labor  Board.  The  War  Labor  Board  also  believed  that  there  was  an 
immediate  danger  that  the  dispute  would  spread  to  the  plants  and 
facilities  of  other  companies  and  to  other  essential  services.  In  fact, 
it  was  known  that  certain  transportation  unions  in  Chicago  were 
already  refusing  to  make  deliveries  to  or  to  accept  deliveries  from  the 
company's  plants.  That  the  Board's  belief  was  well  founded  and  that 
this  aspect  of  the  situation  was  dangerous  is  shown  by  the  affidavits 
of  Walter  C.  Christensen,  chau-man.  Joint  Lodge  No.  119,  Brotherhoo'd 
of  Railroad  Trainmen;  Mam-ice  F.  McElligott,  secretary-treasurer. 
State  Industrial  Union  Council  of  Illinois,  and  N.  M.  di  Pietro,  execu- 
tive secretary,  Chicago  Printing  Trades  Union.  I  am  submitting 
copies  of  these  affidavits  to  the  conmiittee.  Those  affidavits,  may  it 
please  the  committee,  are  attached  to  my  statement. 

Montgomery  Ward  &  Co.  occupied  an  extremely  important  place  in 
our  economy.  It  was  one  of  the  two  largest  mail-order  houses  in  the 
United  States.     In  the  fiscal  year  1943  its  gross  sales  amounted  to 
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more  than  $600,000,000.  It  was  estimated  that  it  served  upward  of 
30,000,000  customers.  It  operated  in  every  State  of  the  Union 
Approximately  75  percent  of  its  mail-order  customers  were  farmers 
who  had  to  depend  on  mail-order  houses  for  many  essential  articles 
Ihe  company  was  an  important  distributor  of  farm  equipment,  ma- 
chinery, and  supplies.  It  was  also  an  important  distributor  of  build- 
ing mateiials,  work  clothes,  essential  electrical  supplies,  heating  appar- 
atus and  plumbing  supplies. 

The  War  Production  Board  had  recognized  the  company's  import- 
ance to  the  war  effort  by  granting  it  priority  and  preference  ratings 
which  enabled  it  to  get  goods  that  would  not  othei-wise  have  been 
available  to  it.  Similarly,  the  Office  of  Defense  Transportation  had 
granted  certificates  of  war  necessity  for  trucks  that  were  carrvine  the 
company's  goods.  ^ 

III.    THE    PRACTICAL    PROBLEM    IX   THE  "WARD    CASE'* 

The  practical  problem,  had  two  important  aspects.  In  the  first 
place  there  was  the  question  of  how  the  country's  war  economv 
would  be  affected  if  the  national  activities  of  this  company  should  be 
interrupted  or  tied  up  by  a  Nation-wide  labor  dispute.  Information 
furnished  to  me  by  other  Government  agencies,  including  the  War 
Labor  Board,  the  War  Production  Board,  and  the  War  Food  Admin- 
istration, indicated  that  the  effect  would  be  serious.  The  distribution 
of  articles  required  by  thousands  of  farmers  and  war  workers,  engaged 
in  essential  work,  would  have  been  disrupted.  More  specifically  I 
ask  the  committee  to  consider  whether,  in  view  of  the  present  state'of 
our  food  program,  anyone  should  view  with  indifference  any  disruption 
whatsoever  of  the  distribution  of  farm  equipment.  Conceivably  we 
might  have  provided  other  means  of  distribution  for  all  of  these  com- 
modities but  the  middle  of  a  war  is  no  time  to  begin  rearranging  our 
economic  organization. 

The  second  aspect  of  the  situation  was  equally  important.  How 
would  the  attitude  of  the  company  and  the  existence  of  a  Nation-wide 
labor  dispute  affect  the  whole  structure  of  wartime  labor  relations 
and  our  stabilization  program?  If  one  employer  could  defy  the  orders 
of  the  War  Labor  Board  and  insist,  during  the  war,  on  settling  his 
,  labor  disputes  by  economic  warfare,  then  other  employers  could  do 
hkewise.  If  employers  as  a  class  were  to  be  free  to  ignore  the  ma- 
chinery for  peaceful  settlnncnt— established  by  Congress— then  the 
unions  would  be  free  to  do  the  same  thing.  Certainly,  any  man  who 
wishes  to  view  this  branch  of  the  issue  dispassionately  must  ask 
hmjself  this  question:  Suppose  in  the  Ward  case  it  was  the  union 
rather  than  the  company  which  defied  the  order  of  the  War  Labor 
Board  and,  resorting  to  its  economic  power,  maintained  a  recalcitrant 
strike  Suppose  the  company  rather  than  the  union  were  the  petitioner 
for  relief  and  that  the  War  Labor  Board,  m  maintenance  of  its  author- 
ity and  m  aid  of  the  company  and  its  customers  had  recommended  in 
this  case,  as  it  has  m  others,  that  the  President  take  possession  of 
the  plant.  Assume  that  on  that  record  the  President  had  acted  and 
that  the  cnmmal  provisions  of  the  act  were  now  invoked  ac^ainst  the 
umon— that  is,  after  possession  was  taken  by  the  Government- 
would  anyone  question  the  President's  authority  to  take  the  plant^ 
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In  short,  the  ultimate  issue  was  whether  all  of  our  effort  and  energy 
was  going  to  be  devoted  to  fighting  our  enemies  abroad  or  whether 
the  country  was  to  be  distracted  by  an  internal  economic  war  waged 
by  recalcitrant  employers  or  recalcitrant  unions  as  the  case  might  be. 

It  was  in  these  circumstances  and  in  the  light  of  these  considera- 
tions that  the  War  I^abor  Board  recommended  to  the  President  that 
he  take  possession  of  Ihe  plants  and  facilities  of  Montgomery  Ward  in 
Chicago  and  operate  them  until  a  peaceful  and  orderly  election  could 
be  held  to  determine  whether  the  union  if  fact  represented  the 
employees.  It  was  then  that  I  was  asked  by  the  President  for  my 
opinion  as  to  whether  this  action  was  authorized  by  law.  I  concluded 
that  it  was. 

IV.    PRI;SIDENT's    authority    under    THE    WAR    LABOR    DISPUTES    ACT 

I  believed  that  the  War  Labor  Disputes  Act  authorized  the  action. 
Section  3  of  that  act  provides  in  part  as  follows: 

Sec.  3.  Section  9  of  the  Selective  Training  and  Service  Act  of  1940  is  hereby 
amended  by  adding  at  the  end  thereof  the  following  new  paragrapli: 

"The  power  of  the  President  under  the  foregoing  provisions  of  this  secti  :.  '  > 
take  inamediate  possession — 

I  emphasize  the  words  "immediate  possession,"  as  I  shall  have 
occasion  to  refer  to  them  later — 

"of  any  plant  upon  failure  to  comply  with  any  such  provi|>ior.s,  and  the  «uihority 
granted  by  this  section  for  the  use  and  operation  by  the  United  States  't  in  its 
interests  of  any  plant  of  which  possession  is  so  taken,  shall  also  apply  hercit'a'"tcr 
provided  to  any  plant,  mine,  or  facilitj^ — 

now,  these  are  the  important  words — 

"equipped  for  the  manufacture,  production,  or  mining  of  any  articles  or  materials 
which  may  be  required  for  the  war  efiPort  or  which  may  be  useful  in  connection 
therewith.  Such  power  and  authority  may  be  exercised  by  the  President  through 
such  department  or  agency  of  the  Government  as  he  may  designate,  and  may 
be  exercised  with  respect  to  any  such  plant,  mine,  or  facility  whenever  the 
President  finds,  after  investigation,  and  proclaim^  that  there  is  an  interruption 
of  the  operation  of  such  plant,  mine,  or  facility  as  a  result  of  a  strike  or  other 
labor  disturbance,  that  the  war  effort  will  be  unduly  impeded  or  delayed  by  such 
interruption,  and  that  the  exercise  of  such  power  and  authority  is  necessary  to 
insure  the  operation  of  such  plant,  mine,  or  facility  in  the  interest  of  the  war 
effort:   *     *     *." 

Under  that  section,  three  requirements  fnust  be  satisfied  before  the 
President  may  take  possession  of  property:  (1)  The  property  must  be 
ji  plant,  mine,  or  facility;  (2)  it  must  be  equipped  for  manufacture, 
production,  or  mining;  and  (3)  it  must  be  so  equipped  with  respect  to 
articles  or  materials  which  may  be  required  for  the  war  effort  or  which 
may  be  useful  in  connection  herewith. 

As  to  points  (1)  and  (3)  there  seemed  to  be  no  room  for  argument. 
Certainly  the  properties  of  Montgomery  Ward  in  Chicago  were  plants 
or  facilities,  and  in  fact  the  company  has  never  argued  otherwise. 
Certainly,  these  plants  and  facilities  dealt  in  articles  or  materials  which 
might  be  required  for  the  war  effort  or  which  might  be  useful  in  con- 
nection therewith.  Farm  machinery  and  supplies,  electrical  supplies 
and  essential  goods  of  that  description  are  clearly  useful  in  connection 
with  the  war  effort.  That  is  why  the  War  Production  Board  gives 
priorities  for  their  manufacture  and  distribution.  In  fact,  that  is  why 
the  War  Production  Board  had  actually  given  Montgomery  Ward  & 
Co.  priorities  and  preference  ratings  for  goods  of  this  kind. 
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That  left  for  consideration  the  question  whether  the  plants  or  facili- 
ties were  equipped  for  manufacture,  production,  or  mining  within  the 
meaning  of  the  statute.  There  was  no  issue  as  to  the  words  "manu- 
facture'' or  "mining,"  so  that  the  application  of  the  statute  turned  on 
the  meaning  to  be  given  the  one  word  "production."  I  would  like  to 
call  the  attention  of  the  committee  to  the  fact  that  both  the  words 
"production"  and  "manufacture"  were  used,  so  obviously  if  both 
words  were  used,  "production"  does  mot  mean  the  same  as  "manufac- 
ture." The  question  was  whether  the  word  "production"  should  be 
given  a  narrow  and  technical  meaning,  and  read  as  if  it  were  syn- 
onymous with  "manufacture,"  or  whether  it  should  be  read  as  covering 
other  essential  economic  activities  such  as  storage,  repair,  maintenance, 
supply,  and  distribution — all  involved  in  the  production  process. 

The  Montgomery  Ward  case  was  not  the  fii*st  time  that  I  had  faced 
this  question.  In  February  of  1944  the  operation^  of  the  Department 
of  Water  and  Power  of  the  City  of  Los  Angeles  had  been  interrupted 
by  a  labor  dispute  caused  by  the  refusal  of  a  union  to  settle  its  griev- 
ances peacefully.  The  interruption  was  threatening  to  interfere  with 
essential  civilian  services  and  with  the  operation  of  war  plants  in  the 
Los  Angeles  area.  The  War  Labor  Board  and  the  War  Department 
requested  the  President  to  take  possession  of  the  properties,  under 
section  3  of  the  act,  and  to  operate  them  in  the  interests  of  the  war 
effort.  My  views  were  asked  as  to  the  legality  of  this  step.  The 
properties  involved  were  essentially  distributing  and  not  manufac- 
turing facilities.  It  is  true  that  a  small  amoimt  of  power  was  gener- 
ated in  two  steam  plants  but  mbre  than  80  percent  of  the  power  was 
purchased  by  the  city  from  Boulder  Dam.  Furthermore,  the  water 
system,  which  was  separate  from  the  electrical  facilities,  was  almost 
entirely  a  distribution  system.  I  concluded  that  in  a  case  of  this  kind 
the  word  "production"  should  not  be  given  a  narrow  or  technical 
meaning  and  that  the  Los  Angeles  properties  could  lawfully  be  taken 
under  the  statute. 

For  the  information  of  the  committee  and  for  future  reference,  I 
have  here  a  summary,  although  it  is  not  mimeographed,  of  all  of  the 
seizures  taken  both  before  and  after  the  passage  of  the  act,  and  I  can 
refer  to  those  if  there  is  any  special  one  the  committee  would  be 
interested  in. 

Any  other  construction  of  the  statute  would  have  led  to  serious 
consequences.  There  are  a  number  of  statutes  that  authorize  the 
President  in  time  of  war  to  take  over  specific  kinds  of  property.  For 
example,  the  act  of  August  29,  1916,  (10  U.  S.  C.  136)  authorizes  him 
to  take  possession  of  and  to  operate  transportation  systems  in  time 
of  war;  the  Communications  Act  of  1934  (47  U.  S.  C.  606  (c)  and  (d) 
authorizes  him  to  take  over  radio  facilities  and  wire  communication 
systems;  the  Federal  Power  Act  (16  U.  S.  C.  809)  authorizes  him  to 
take  possession  of  power  projects  that  are  operated  under  a  Federal 
license.  But  the  onl}"  statute  of  general  application  is  section  9  of 
the  Selective  Training  and  Service  Act  as  amended  by  section  3  of 
the  War  Labor  Disputes  Act,  the  section  we  are  now  interested  in. 
If  the  word  "production"  in  section  3  is  given  a  narrow  and  technical 
meaning,  a  number  of  essential  economic  operations  and  services — • 
not  covered  by  specific  acts — fall  outside  the  scope  of  that  general 
statute.  Electrical  and  water  distribution  systems  such  as  those 
involved  in  the  Los  Angeles  case  are  one  example.     Other  examples 


are  harbor  and  port  facilities  and  central  storage  and  warehousing 
facilities.  I  did  not  believe  when  I  approved  the  Los  Angeles  order 
or  the  Montgomery  Ward  order,  and  I  do  not  believe  now,  that 
Congress  intended  to  exclude  these  essential  operations  from  the  scope 
of  section  3  of  the  War  Labor  Disputes  Act  merely  because  they  do 
not  fall  within  a  narrow  and  technical  definition  of  the  term  "pro- 
duction." .  •     ,    , 

I  believe  that  the  word  "production"  as  used  in  section  3  mcludes 
all  essential  steps  in  the  preparation,  manufacture,  assembly,  mainte- 
nance, storage,  repair,  transportation,  and  distribution  of  articles  or 
materials  which  are  required  for  the  war  effort  or  which  may  be  useful 
in  connection  therewith.  The  machinery  provided  for  settling  war- 
time labor  disputes  has  never  drawn  a  distinction  between  disputes 
in  manufacture  or  production,  on  the  one  hand,  and  disputes  in 
other  essential  economic  operations  on  the  other.  I  think  Chairman 
Davis  testified  at  some  length  on  that  point  day  before  yesterday 
before  the  committee.  This  distinction  was  not  drawn  in  the  Execu- 
tive order  that  established  the  National  Mediation  Board  or  in  Execu- 
tive Order  No.  9017  which  established  the  National  War  Labor  Board. 
When  you  consider  the  W^ar  Labor  Disputes  Act  as  a  whole,  you  see 
that  this  act  does  not  draw  this  disctinction;  on  the  contrary  the  act 
provides  methods  and  machinery  for  dealing  with  all  labor  disputes 
that  threaten  to  interfere  with  the  prosecution  of  the  war.  Section  7 
of  the  act  which  defines  the  Board's  jurisdiction,  says  that  the  Board 
shall  deal  with  all  disputes  that  threaten  to  lead  to  substantial  inter- 
ference with  the  war  effort.  It  did  not  seem  to  me  reasonable  to 
assume  that  Congress  intended  the  area  within  which  the  President 
may  act  as  defined  in  section  3  to  be  smaller  than  the  area  within 
which  the  Board  must  act  under  section  7.  The  assumption  is 
inconsistent  with  the  statute's  purpose.  It  is  unreasonable  because 
it  requires  us  to  conclude  that  in  important  instances  the  power  of 
the  Government  to  deal  with  labor  disputes  diminishes  at  the  precise 
point  when  labor  disputes  become  most  dangerous  to  the  war  effort, 
that  is,  when  means  of  peaceful  settlement  have  failed. 

Let  me  emphasize  again  the  example  which  seems  to  be  most  strik- 
ing, that  is,  the  loading  of  vessels  in  New  York  or  California.  Let  us 
assume  the  stevedores  go  on  strike  in  San  Francisco  or  in  New  York. 
Now  it  seems  to  me  to  be  a  very  narrow  and  impractical  construction 
to  say  under  that  statute  the  President  has  no  right  to  stop  a  strike 
which  is  preventing  the  loading  of  goods  and  vessels  going  to, the  front, 
and  yet  the  construction  urged  by  Montgomery  Ward  would  mean 
that  that  construction  would  have  to  be  taken  by  the  President  under 
the  statute. 

Examination  of  the  other  sections  of  the  act  shows  that  in  section 
8  Congress  used  the  word  "production"  in  the  broad  sense  which  I 
contend  it  has  in  section  3.  The  definitions  of  "war  contract"  and 
of  "war  contractor"  contained  in  section  2  of  the  act — and  I  am  now 
referring  to  section  2  of  the  act  under  "Definition" — are  so  framed 
that  a  person  may  be  a  war  contractor  or  may  have  a  war  contract 
even  though  he  does  not  manufacture  or  produce,  in  a  technical  sense, 
but  simply  supplies  goods  to  the  Govermnent  or  is  engaged  in  some 
other  essential  activity  such  as  maintenance,  storage,  repair,  or 
installation.  These  are  all  words  used  in  that  definition  section. 
These  definitions  are  read  into  section  8  and  control  the  application 
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of  that  section.  The  section  imposes  certain  obligations  on  employees 
of  a  war  contractor  and  these  obligations  are  stated  in  terms  of  their 
relationship  to  "production."  For  example,  the  section— I  am  speak- 
ing of  section  8  now — provides  that  after  notice  of  a  labor  dispute  is 
given  to  the  Government,  the  employees  shall  continue  production 
under  existing  conditions  until  the  dispute  has  been  dealt  with  by 
the  National  War  Labor  Board. 

Thus,  the  word  "production"  is  used  here — that  is,  in  section  8 — 
to  describe  the  activities  of  a  contractor  who  does  no  manufacturing 
but  who  simply  supplies  goods  to  the  Government  or  who  is  engaged 
in  storage  and  maintenance  or  repair  activities.  In  its  briefs  filed  in 
the  district  court,  Montgomery  Ward  did  not  seriously  contend  that 
this  interpretation  of  the  word  "production"  in  section  8  was  wrong. 
It  argued,  in  effect,  that  the  word  "production"  meant  one  thing  in 
section  8  and  quite  a  different  thing  in  section  3.  If  the  word  "pro- 
duction" has  one  meaning  in  section  8,  it  should  be  given  the  same 
meaning  in  section  3,  particularly  because  that  is  the  only  meaning 
that  will  make  section  3  consistent  with  the  plan  and  purpose  of  the 
statute.  It  is  improbable  that  Congress,  in  the  first  stages  of  hand- 
ling labor  disputes— the  cooling-off  period,  the  30-day  notice,  the  cer- 
tification to  the  Board  that  the  dispute  could  not  be  settled,  the  tak- 
ing of  jurisdiction  by  the  Board,  the  determination  by  the  Board 
should  have  meant  to  cover  all  forms  of  industrial  strike,  which  those 
sections  clearly  did;  and  in  the  final  enforcement  step  should  have 
meant  enforcement  and  settlement  of  only  some  labor  disputes  and 
not  of  other  labor  disputes  which  were  equally  serious. 

I  shall  now  discuss  the  President's  authority  as  Commander  in 
Chief  aside  from  the  act. 

V.    president's  authority  AS  COMMANDER  IN  CHIEF 

Although  I  relied,  in  the  first  instance,  upon  the  provisions  of  the 
War  Labor  Disputes  Act,  I  also  believed  that  without  regard  to  the 
statute  the  President  had  the  authority  to  take  over  the  plants  and 
facilities  of  Montgomery  Ward  and  to  operate  them  in  the  interests 
of  the  war  effort.  At  the  outset  I  should  like  to  say  a  word  about  the 
nature  of  this  authority.  It  is  an  authority,  in  time  of  war  or  emer- 
gency, to  take  possession  of  property,  paying  its  owner  fair  compensa- 
tion and  to  use  the  property  for  public  purposes.  In  other  words,  the 
power  at  issue  is  essentially  the  power  of  requisition.  The  exercise  of 
this  power  is  limited  by  the  fifth  amendment,  which  provides  that 
property  cannot  be  taken  except  for  a  public  use  and  for  fair  compen- 
sation. 

I  think  that  it  will  assist  the  committee  if  I  consider  the  legal 
questions  that  arise  in  this  branch  of  the  case  under  two  headings: 
(1)  Does  any  power  of  this  kind  exist  in  the  President  in  the  absence 
of  statute,  and  (2)  if  the  power  does  exist,  was  this  Montgomery  Ward 
case  a  proper  case  for  its  exercise?  First,  is  there  a  power?  Secondly, 
was  it  properly  exercised? 

So  far  as  concerns  the  first  question,  it  seemed  clear  to  me  that  such 
a  power  exists.  It  has  been  specifically  recognized  by  the  Supreme 
Court  m  two  decisions:  Mitchell  v.  Harmony  (13  How.  115),  and 
United  States  v.  Russell  (13  Wall.  623),  the  latter  case  being  a  Civil 
War  case.     It  has  also  been  recognized  in  a  line  of  decisions  by  the 


lower  Federal  courts.  Roxford  Knitting  Co.  v.  Moore  <&  Tierney^ 
(265  Fed.  177  (C.  C.  A.  2d,  1920));  Dashiell  v.  Grosvener  (66  Fed.  334 
(C  C.  A.  4th,  1895));  United  States  v.  McFarland,  (15  Fed.  (2d)  823 
(C.  C.  A.  4th,  1^2^)))  Alpirn  v.  Hufman  (49  F.  Supp.  337  (Dist.  Ct. 
of  Nebr.,  1943));  In  re  Inland  Waterways  Inc.  (49  F.  Supp.  675  (Dist. 
Ct.  of  Minn.,  1943));  and  see  Baltimore  Transit  Co.  v.  Flynn,  et  aL 
(50  F.  Supp.  382  (Dist.  Ct.  of  Md.,  1943)). 

Since  I  gave  my  opinion  to  the  President,  the  United  States  District 
Court  for  the  Western  District  of  Kentucky,  in  Ken-Rod  Tube  and 
Lamp  Corporation  v.  Badeau,  has  also  expressly  recognized  the  exist- 
ence of  this  power.  This  case  is  significant  because  it  involved  the 
seizure  of  a  plant  under  the  provisions  of  section  3  of  the  War  Labor 
Disputes  Act.  The  court  held  that  the  seizure  was  authorized  by  the 
section  and  then  stated: 

I  further  conclude  that  without  an  act  of  the  Congress  there  was  sufficient 
authority  by  the  terms  of  the  Constitution  itself  to  justify  the  action  of  the 
President  in  this  case. 

The  copy  of  the  opinion,  I  think,  has  been  handed  up  and  is  attached 
to  my  statement  which  is  now  before  the'  committee,  in  the  case  I  am 
talking  about. 

In  this  connection  the  court  quoted  with  approval  a  statement  from 
my  opinion  in  the  Montgomery  Ward  case.  Because  the  opinion  in  the 
Ken-Rad  case  is  as  yet  unreported,  I  am  furnishing  the  committee 
with  mimeographed  copies. 

The  cases  that  I  have  cited  are  discussed  in  some  detail  in  the  briefs 
we  filed  in  the  district  court  in  Chicago.  I  do  not  propose  to  burden 
the  committee  with  that  discussion.  Copies  of  my  brief  have  already 
been  furnished  to  the  members  of  the  committee  for  their  review.  I 
filed  two  briefs  in  that  case,  and  the  other  side^s  briefs  were  also  handed 
up,  all  four  briefs.  I  point  out  that  although  in  a  number  of  these 
cases  the  courts  were  construing  and  enforcing  statutes,  the  courts  ex- 
pressly recognized  the  power  of  the  Executive  in  time  of  war  or  emer- 
gency to  requisition  private  property  for  public  use  even  in  the  ab- 
sence of  a  statute.  One  of  the  clearest  statements  is  contained  in  the 
Roxford  Knitting  Company  case  in  which  the  Circuit  Court  of  Appeals 
of  the  Second  Circuit  said: 

In  time  of  war  or  impending  public  danger,  and  without  statutory  authoriza- 
tion, private  property  may  be  appropriated  for  the  public  use. 

President  Lincoln,  without  express  statutory  authority,  took  pos- 
session of  a  railroad  during  the  Civil  War,  and  subsequently  Congress, 
in  substance,  approved  his  act  in  providing  by  statute  he  could  take 
the  railroad,  just  as  in  this  case  the  President  took  possession  in  several 
instances  of  plants  without  specific  statutory  authorit}^,  particularly 
the  mines,  immediately  before  this  statute  was  passed,  and  Congress 
recognized  that  by  passing  the  statute.  Before  the  passage  of  the 
War  Labor  Disputes  Act  and  when  there  was  no  express  statutory 
authority  for  doing  so,  the  President — that  is.  President  Roosevelt — 
in  nine  cases,  took  over  industrial  facilities  whose  operations  were 
interrupted  or  threatened  with  interruption.  In  the  first  two  of  these 
cases,  the  North  American  Aviation  plant  at  Los  Angeles  and  the 
Federal  Shipbuilding  &  Dry  Dock  Co.,  the  President  acted  before  the 
countrjr  was  at  war,  but  during  the  national  emergency  which  he  had 
proclaimed.     These  cases  are  all  summarized  here.     The  very  first 
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case,  by  the  way  the  NoHh  American  Aviation  case,  the  members  of 
the  conmiittee  wiU  remember  was  a  case  in  which  a  strike  broke  out 
at  the  tune  when  negotiations  were  pending  before  the  mediation 
board.  Ihat  plant  was  taken  over  on  account  of  the  breach  of  the 
contract  by  labor,  the  first  case  that  was  started.  At  the  time  of  the 
taking  of  the  North  American  Aviation  plant  at  Los  Angeles  mv 
predecessor  Robert  H.  Jackson,  issued  a  statement  explaining  the 
legal  basis  for  the  President's  action.  In  that  statement  Mr.  Jackson 
took  the  position  that  the  President's  action  was  authorized  under  the 
Constitution  and  the  laws  of  the  United  States,  despite  the  absence 
01  a  speciiic  statute. 

It  is  significant  that  in  the  debates  and  congressional  discussions 
which  preceded  the  passage  of  the  War  Labor  Disputes  Act,  it  was 
ffeneraUy  conceded  that  the  President  has  this  authority  and  that  it 
had  been  lawfully  exercised  in  the  cases  I  have  mentioned.  This  is 
clear,  as  the  committee  will  rtoember,  in  the  case  of  the  proceedings 
?  1^0 ^"""i^^-  T^^  ConnaUy  bill,  S.  796,  passed  the  Senate  on  May 
5  1943,  and  on  the  same  day  was  referred  to  the  House  Committee  on 

fi  I!'k^7/u  ^"^^ .  T.^^^  committee  reported,  on  May  1 1 ,  a  much  modi- 
fied bdl  (H.  Kept.  440,  78th  Cong.,  1st  sess.)  which  not  only  added  to 
the  benate  biU  most  of  the  provisions  incorporated  in  the  bill  pre- 
viously introduced  by  Congressman  Smith  (H.  R.  2124),  but  also 
elmimated  from  the  Senate  bill  the  plant-seizure  amendment  to  sec- 
tion 9  of  the  Selective  Trainmg  and  Service  Act,  which  later  was  in- 
corporatedm  section  3.  As  rep'orted  by  the  House  committee,  the 
bill  did  not  address  Itself  at  all  to  the  authority  of  the  PresideAt  to 
take  over  a  plant  though  it  retained  the  criminal  provisions  of  the 
ConnaJJy  biU  applicable  "whenever  any  plant,  mine,  or  other  property 
IS  in  the  possession  of  the  United  States."  This,  I  think,  is  an  im- 
portant consideration  In  short,  the  House  bill  assumed  the  exist- 
ence, in  the  absence  of  statute,  of  the  President's  power  to  take  over 
stnke-bound  plants  by  providing  criminal  sanctions  to  protect  the 
Government  s  operation  whenever  thq  power  should  be  exercised  It 
had  been  put  m  a  section  authorizing  the  President  to  take,  but  with 
knowledge  of  the  history  that  the  President  on  other  occasions  had 
taken  such  plants  they  put  in  a  criminal  provision  with  respect  to 
plants  after  possession  had  been  taken  by  the  Government  The 
chairman  will  recaU  that  it  was  his  view  that  the  legislation  should  in 
substance^  b^e  lunUed  to  these  criminal  provisions  alone  (Cong.  Rec., 

Throughout  the  House  debate  there  was  no  suggestion  that  the 
l^resident  did  not  have  the  power  to  take  over  the  mines  without 
statutory  authority;  there  was  no  challenge  to  the  assumption  em- 
bodied in  the  biU  that  actually  passed  the  House  that  such  authority 
existed  that  It  had  been  appropriately  exercised  in  the  past  and 
especiaUy  in  the  case  of  the  mmes.  The  statements  that  were  made 
in  the  hearings  and  debates  showed  that  Congress  recognized  the 
existence  m  the  President  of  a  power  apart  from  statute 

Having  determined  that  the  power  existed— and  I  personally  tliink 
there  can  be  no  question  about  the  existence  of  the  power— the  next 
question  was  whether  the  Ward  case  was  a  proper  one  for  its  exercise 
1  gave  this  question  careful  consideration  because  I  knew  that  the 
power  was  not  unlimited  in  its  scope,  and  that  the  legality  of  its 
exercise  in  a  particular  case  would  always  be  reviewed  by  the  courts 
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I  should  like  to  emphasize  at  this  point  that  I  have  never  contended 
that  the  exercise  of  the  power  is  immune  from  review  by  the  courts. 
The  power  is  limited  because  the  property  must  be  taken  for  a  public 
use,  fair  compensation  must  be  paid,  and  the  power  in  the  absence  of 
statute  can  be  exercised  only  in  an  emergency.  To  use  the  words  of 
Chief  Justice  Taney,  which  1  quoted  in  my  oral  argument  before  the 
court  in  Chicago,  in  MitcheU  v.  Harmony,  supra,  there  must  be — 

an  immediate  and  impending  danger  or  an  urgent  necessity  for  the  public  service. 

Did  the  emergency  that  faced  the  President  justify  the  exercise 
of  the  power?  I  concluded  that  it  did.  In  the  first  place,  as  I  have 
said,  I  was  told  by  those  who  were  familiar  with  the  situation  that 
there  was  a  real  danger  that  this  dispute  might  interrupt  the  Nation- 
wide activities  of  Montgomery  Ward  &  Co.,  Inc.  This  was  not  a 
situation  that  could  be  dismissed  lightly.  Montgomery  Ward  was 
not  a  single  retail  store  or  a  corner  grocery.  It  was  a  Nation-wide 
integrated  enterprise  employing  approximately  78,000  persons  and 
servmg  30,000,000  people.  Many  of  its  customers  relied  primarily 
upon  mail-order  houses  for  essential  articles  such  as  farm  machinery 
and  equipment,  work  clothing,  electrical  equipment,  tools,  and 
supplies  of  various  kinds.  Unless  the  civilian  economy  is  to  bo 
dismissed  as  unimportant,  or  unless  we  are  to  assume  that  only  part 
of  the  country  and  not  all  of  it  is  at  war,  this  was  an  emergency 
situation.  Would  anyone  have  doubted  it  to  be  such  had  the  situation 
been  one  in  which  the  union  was  recalcitrant  and  the  company's 
operations  were  suflFering  by  reason  of  an  unjustified  strike? 

But  apart  from  the  importance  of  Montgomery  Ward  as  a  part  of 
the  distribution  system  of  the  country,  the  situation  had  even  more 
serious  aspects.  It  was  the  view  of  the  War  Labor  Board  that  the 
policies  of  Montgomery  Ward  &  Co.,  Inc. — the  recurring  and  numerous 
labor  disputes  in  which  it  was  engaged;  its  persistent  refusals  to 
comply  with  the  orders  of  the  Board ;  its  insistence  that  it  was  entitled 
to  carry  on  its  own  economic  war  within  the  country  while  the  country 
was  fighting  its  external  enemies  abroad — threatened  the  entire 
structure  of  our  wartime  labor  relations.  This  was  the  considered 
and  imanimous  judgment  of  the  Board  which  Congress  itself  had 
created  to  deal  with  wartime  labor  problems.  It  was  a  judgment 
entitled  to  the  most  careful  consideration  and  to  the  greatest  weight. 

It  may  be  suggested  that  the  President  should  have  waited  until 
strikes  had  spread  to  other  industries,  had  affected  production  and 
distribution  generally  throughout  the  country,  and  had  broken  down 
the  settlement  machinery  of  the  War  Labor  Board.  If  the  President 
had  followed  these  counsels  of  timidity,  he  might  have  avoided  criti- 
cism but  he  would  have  risked  disaster.  In  my  opinion,  to  have  taken 
that  course  would  have  been  to  show  irresponsible  hesitation  at  a  time 
when  our  country's  miUtary  effort,  both  in  Europe  and  the  Pacific, 
was  approaching  a  climax  and  when  we  were  required  to  devote  all 
of  our  domestic  efforts  to  the  support  of  our  armies.  The  constitu- 
tional power  of  the  Executive  is  a  power  to  prevent  crises;  it  is  not 
limited  by  a  duty  to  encourage  them.  I  reject  the  suggestion  that 
when  a  crisis  impends  the  constitutional  power  of  the  Executive  must 
be  held  in  abeyance  until  the  crisis  occurs  and  our  country's  security 
is  threatened  with  the  very  peril  that  it  is  the  duty  of  the  Executive 
to  prevent. 
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VI.     THE  EVENTS  IN  CHICAGO 

Now  I  wish  to  discuss  what  happened  in  Chicago.  As  you  know, 
the  Executive  order  was  signed  on  April  25.  I  think  it  was  apparent 
to  everyone  2  days  previously  that  if  the  status  quo  could  not  be  pre- 
served so  as  to  make  possible  an  orderly  and  fair  election,  the  Presi- 
dent proposed  to  take  possession  of  the  plant,  as  he  had  done  in  other 
instances  where  the  War  Labor  Board  orders  were  not  obeyed.  The 
company  was  certainly  aware  of  this  possibility  because  in  the  tele- 
OTana  it  sent  to  the  President  on  April  24,  1944,  it  denied  that  the 
President  had  the  power  to  take  this  action.  On  April  26,  1944,  when 
Mr.  Taylor  served  upon  Mr.  Avery  a  certified  copy  of  the  Executive 
order,  Mr.  Avery  refused  to  recognize  the  order  or  to  admit  that  Mr. 
Taylor  had  taken  possession  of  the  plant.  At  that  time  he  said  that 
only  force  would  make  him  recognize  Mr.  Taylor's  possession.  When 
eight  U.  S.  marshals  were  summoned  by  Mr.  Taylor,  Mr.  Avery  took 
the  position  that  the  eight  marshals  were  not  a  sufficient  force  to 
require  him  to  admit  that  the  Government  had  possession  in  fact, 
whatever  the  legal  situation  might  be. 

In  the  25  other  seizures — in  practically  all  of  which  the  Army  or 
Navy  had  either  seized  the  plant  or  aided  in  its  seiziu-e — no  resistance 
to  the  taking  of  possession  by  the  United  States  had  ever  been  en- 
countered. We  assumed  that  Mr.  Avery  would  regard  the  presence 
of  soldiers  as  sufficient  force  for  whatever  legal  right  he  wished  to  estab- 
lish. Five  separated  buildings  had  been  taken  over.  It  was  necessary 
to  have  a  sufficient  force  to  establish  possession  of  all  of  them. 

It  became  apparent  that  Mr.  Avery  proposed  not  only  to  deny  the 
Government's  possession,  in  fact,  but  also  to  interfere  with  its  opera- 
tion of  the  plant.  Mr.  Avery  persisted  in  refusing  to  give  Mr.  Taylor 
access  to  books  and  records  which  were  essential  if  Mr.  Taylor  was  to 
operate  the  plant.  Mr.  Avery  instructed  his  employees  to  disobey 
Mr.  Taylor's  request  and  to  refuse  to  recognize  his  presence  in  the 
plant.  Mr.  Taylor  exhausted  every  recourse  in  his  attempts  to  con- 
ciliate Mr.  Avery  and  to  obtain  his  cooperation.  Mr.  Jones  offered 
to  permit  Mr.  Avery  to  operate  the  business  for  the  Government. 
Mr.  Avery  had  refused.  At  this  point,  no  attempt  had  been  made  to 
bar  Mr.  Avery  from  the  premises.  It  was  hoped  that  he  would  coop- 
erate to  handle  the  situation  in  an  orderly  way — as  he  could  have  done 
without  conceding  in  any  way  the  legality  of  the  President's  action  or 
jeopardizing  in  the  slightest  the  company's  legal  position.  Mr. 
Avery's  presence  on  the  premises  was  unobjectionable  as  long  as  he 
did  not  attempt  to  interfere  with  Mr.  Taylor's  operations  of  the  plant 
or  his  effort  to  discharge  his  duties  under  the  Executive  order. 

Finally,  it  became  clear,  however,  that  Mr.  Avery  was  determined 
not  to  handle  the  situation  in  an  orderly  way  and  that  his  mere  pres- 
ence on  the  premises  would  interfere  substantially  with  Mr.  Taylor's 
discharge  of  his  duties.  Mr.  Avery  was  then  twice  requested  to  leave. 
When  he  refused  to  do  so,  and  insisted  that  he  would  stay  in  the  plant 
unless  he  were  physically  removed  there  was  no  recourse  but  to  order 
his  removal. 

By  4  o'clock  on  the  same  day,  April  27,  1944,  Mr.  Avery  having 
made  no  move  to  go  into  court  to  test  the  legaUty  of  our  action,  we 
filed  a  bill  in  equity  in  the  United  States  District  Court  for  the 
Northern  District  of  Illinois  asking  that  court  to  enjoin  Mr.  Avery 
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and  the  other  officers  of  the  company  from  interfering  with  our  pos- 
session and  operation  of  the  plant.  By  an  automatic  process  that  is 
in  use  in  that  district,  Judge  Holly  was  assigned  to  hear  the  cause. 
We  believed  that,  for  obvious  reasons,  a  temporary  restraining  order 
was  necessary.  We  could  not,  however,  find  Judge  Holly  imtil  the 
evening  of  April  27.  At  that  time,  the  judge  signed  a  temporary 
restraining  order  which  enjoined  Mr.  Avery  and  the  other  officers  of 
the  company  from  interfering  with  our  possession  and  operation  of 

the  plant. 

The  question  had  been  raised  why  we  did  not  bring  suit  against  the 
company  to  get  possession  of  the  plant.  Section  3  of  the  War  Labor 
Disputes  Act  says  that  the  President  shall  take  ''inmiediate  posses- 
sion" of  a  plant  pursuant  to  its  provisions.  In  all  of  the  cases  both 
before  and  after  the  passage  of  the  act,  it  has  been  the  practice  of  the 
Government  to  take  inunediate  possession,  as  the  act  provides. 

In  the  two  cases  in  which  owners  have  contested  the  legality  of  the 
action,  they  did  so  without  forcibly  resisting  the  taking  of  possession 
and  without  insisting,  as  Mr.  Avery  did,  that  the  Government  demon- 
strate its  power  by  a  display  of  actual  force.  It  is  clear  that  the  pur- 
poses of  the  act  could  not  be  achieved  if  it  were  necessary  to  litigate 
first  and  to  take  possession  afterward.  In  all  of  the  cases  arising 
under  section  3  it  is  necessary  for  the  Government  to  act  promptly 
to  prevent  interruptions  of  production.  For  example,  if  we  had  chosen 
to  litigate  before  the  President  took  possession  of  the  coal  mines  in 
May  1943,  the  litigation  might  still  be  going  on  and  the  coal  mines 
either  closed  or  their  operations  substantially  impaired. 

I  might  also  add  that  I  am  exceedingly  doubtful  as  to  whether 
any  court  of  equity,  without  a  showing  of  interference  by  the  defend- 
ants, would  have  granted  relief.  The  Government  comes  in  and  says 
to  the  court:  ''Under  the  statute  we  have  a  right  to  take  possession, 
and  yet  we,  the  United  States  Government,  are  not  able  to  do  so 
with  the  Army  and  marehals  combined."  I  think  most  courts  would 
say:  "Well,  gentlemen,  if  you  have  the  right  why  don't  you  go  in? 
Why  do  you  ask  the  com-t  to  go  in?" 

Montgomery  Ward  was  in  no  different  position  from  the  owners 
of  the  other  plants  and  facilities  that  have  been  taken  under  the  act. 
It  was  our  duty  to  treat  the  company  exactly  as  the  statute  required 
and  as  other  owners  had  been  treated  in  other  cases.         ^ 

The  Government's  purpose  in  taking  possession  of  the  plant  was 
accomplished  when  the  election  was  held.  The  order  of  the  National 
War  Labor  Board  had  simply  directed  the  company  to  preserve  the 
status  quo  until  the  National  Labor  Relations  Board  could  determine 
whether  the  union,  in  fact,  represented  the  employees.  This  was  all 
that  the  President  had  asked  in  the  telegram  which  he  sent  to  the 
company  on  April  23,  1944.  It  was  because  the  company  had  refused 
to  preserve  the  status  quo  that  the  strike  had  occurred  which  inter- 
rupted the  operations  of  the  plant.  Once  the  question  of  representa- 
tion had  been  decided,  the  only  appropriate  course  for  the  Govern- 
ment to  follow  was  to  withdraw  from  the  plant. 

It  was  unfortunate  that  one  of  the  consequences  of  this  action  was 
to  make  the  court  case  moot  and  thus  prevent  a  decision  on  the  legal 
question  involved.  But  the  district  court  concluded,  and  I  think 
quite  properly,  that  under  the  decisions  of  the  Supreme  Court  there 
was  no  escape  from  this  result.    Of  course,  the  same  thing  would 
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have  been  true.     It  made  no  difference  what  time  we  went  out  of 
possession. 

VII.  THE  GOVERNMENT'S  ARGUMENTS 

One  other  matter  requires  comment.  It  has  been  asserted  that  in 
the  distnct  court  m  Chicago  I  argued  that  the  power  of  the  President 
to  take  property  is  unlimited  in  scope,  that  any  and  all  property  can 
be  seized  regardless  of  its  relationship  to  the  war,  and  that  the  exercise 
of  this  power  cannot  be  reviewed  by  the  courts.  I  did  not  make 
any  of  these  ai^uments. 

A  summary  statement  of  our  position  is  found  on  page  57  of  the 
first  brief  we  filed  in  the  district  court  in  Chicago.  Three  propositions 
are  stated.  I  am  gomg  to  read  each  of  the  propositions  and  comment 
on  them  separately  because  it  seems  to  me  that  this  is  a  matter  of 
enough  importance  to  deserve  detailed  comment. 

The  first  proposition  reads  as  follows: 

1.  In  time  of  war,  the  President  has  power  to  take  possession  of  property  of 
citizens  when  required  for  the  prosecution  of  the  war,  subject,  of  course,  to  the 
requirement  of  the  fifth  amendment  that  fair  compensation  be  paid  for  the  takine 
and  use  of  the  property. 

This  is  the  original  brief  filed  in  the  case.  Earlier  in  my  statement 
I  have  discussed  the  authorities  and  the  precedents  that  support  this 
conclusion.  No  purpose  will  be  served  by  repeating  them.  I  merely 
point  out  here  as  I  did  there  that  the  power  is  not  unlimited.  This 
statement  itself  contains  two  important  limitations:  (1)  The  property 
must  be  required  for  the  prosecution  of  the  war,  and  (2)  fair  compensa- 
tion must  be  paid — there  is  no  possibility  of  confiscation.  You  will 
note  that  this  prosecution  begins  by  stating  that  the  power  exists 
m  time  of  war."  This  indicates  a  third  important  limitation  that 
I  have  referred  to  earlier  m  the  statement  and  that  I  emphasized  in 
my  brief;  that  is,  that  the  power  is  a  power  to  act  in  an  emergency. 
I  now  come  to  the  second  proposition  which  has  been  widely  mis- 
mterpreted.     It  reads  as  follows: 

2.  No  business  or  property  that  is  essential  to  the  conduct  of  the  war  is  immune 
from  the  exercise  of  that  power,  subject,  again,  to  the  requirement  of  fair  com- 
pensation imposed  by  the  fifth  amendment. 

I  call  your  attention  to  two  points  about  this  statement:  (1)  The 
statement  is  confined  to  a  business  or  property  "that  is  essential  to 
the  conduct  of  the  war."  (2)  The  statement  is  directed  to  the 
question  of  whether  particular  kinds  of  property  are  immune  simply 
because  of  their  nature.  This  point  was  necessary  in  the  brief 
because  much  of  the  argument  of  Montgomery  Ward  in  the  district 
court  seemed  to  assume  that  there  was  something  peculiar  about  the 
nature  of  a  mail-order  business  that  gave  it  immunity  from  the  war 
powers  of  the  President.  I  am  not  now  speaking  on  the  interpreta- 
tion of  section  3,  I  am  speaking  on  the  general  question  of  what  kind  of 
power  is  necessary  to  seizure  under  the  statute  or  out  of  the  statute. 
In  fact,  at  times  during  the  argument  of  counsel  for  Montgomery 
Ward,  you  might  have  supposed  that  although  all  of  the  rest  of  us 
are  at  war,  Montgomery  Ward  was  enjoying  some  kind  of  a  separate 
peace.  The  point  that  I  was  making  here  is  that  property  is  not 
immune  because  of  its  nature.  The  test  in  any  particular  case  is 
whether  the  power  that  is  being  exercised  is  the  kind  of  power  that 
exists  in  the  absence  of  statute  and  whether  there  is  reasonable  ground 
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to  believe  that  there  is  an  emergency  or  impending  crisis  that  makes 
the  exercise  of  the  power  appropriate  in  that  case.  Here,  again,  I 
call  your  attention  to  the  fact  that  the  statement  expressly  refers  to 
the  limitation  imposed  by  the  fifth  amendment  which  prevents  the 
confiscation  of  property.  This  was  not  an  argument  that  the  Presi- 
dent has  the  power  to  seize  every  retail  store  and  every  corner  grocery. 
It  was  an  argument  that  a  cpmpany  enjoys  no  special  immunity 
because  it  is  in  the  mail-order  business. 
The  third  proposition  read  as  follows: 

3.  In  time  of  war,  the  courts  will  not  substitute  their  judgment  for  that  of  the 
President,  or  review  his  determination  as  to  the  gravity  of  the  emergency  or  the 
necessity  of  the  taking  of  the  particular  property; 

In  other  words,  if  the  exercise  of  the  President's  authority  is  not 
arbitrary,  is  not  unreasonable,  the  courts  will  not  substitute  their 
judgment  as  to  whether  an  emergency  exists,  or  as  to  the  nature  of 
the  emergency. 

This  proposition  does  not  assert  that  the  exercise  of  the  power  is 
not  subject  to  review  by  the  courts.  Of  course,  it  is  subject  to  judicial 
review  in  the  ordinary  sense  in  which  any  exercise  of  administrative 
power  may  be  tested  in  the  courts.  In  this  case  we  took  the  initiative 
and  submitted  the  issue  to  the  courts.  What  the  statement  says  is 
that  the  courts  will  not,  as  I  have  said,  substitute  their  judgment  for 
that  of  the  President,  or  review  his  determination  as  to  the  gi*avity  of 
the  emergency  or  the  necessity  for  the  taking.  The  court  will  confine 
itself  to  determhiing  whether  reasonable  grounds  exist  to  sustain  the 
President's  judgment  or  whether  he  acted  arbitrarily.  The  statement 
is  carefully  limited;  it  is  the  gravity  of  the  emergency  or  the  necessity 
for  taking  particular  property  to  which  the  statement  about  review  is 
addressed. 

This  is  not  a  novel  doctrine.  I  did  not  invent  it.  The  courts  have 
repeatedly  approved  it  in  the  requisition  cases  which  I  cited  in  my 
brief.  If  court  review  is  somewhat  more  limited  in  these  cases  than  it 
is  in  other  fields,  we  should  remember  that  one  of  the  reasons  for  this 
is  that  requisition  is  always  accompanied,  as  in  this  case,  by  the  right 
to  fair  compensation.  In  many  of  the  cases  cited  in  the  brief  the  court 
was  dealing  with  situations  in  which  the  President  was  acting  under  a 
statute.  But  this  distinction  does  not  affect  the  scope  of  review.  The 
fundamental  question  is  always  whether  the  power  exists  and  whether 
it  has  been  exercised  in  an  unreasonable  or  arbitrary  way.  As  the  dis- 
trict court  said  on  May  9  of  this  year  in  the  Ken  Bad  case,  where  it  up- 
held the  authority  of  the  President  to  take  possession  of  a  plant: 

Charged  with  the  grave  responsibility  of  preserving  a  Government  which  guar- 
antees the  property  rights  of  individuals  the  Chief  Executive  as  Commander  in 
Chief  must  not  be  hampered  in  the  prosecution  of  the  war  effort.  His  exercise  of 
authority  to  this  end  is  subject  only  to  the  review  by  the  court  that  his  actions  are 
not  arbitrary  or  without  reasonable  justification. 

This  is  the  United  States  District  Court  for  the  Western  District  of 
Kentucky  speaking. 

Mr.  May.  MacSwinford. 
Mr.  BiDDLE.  MacSwinford. 
To  continue  with  the  quotation: 

With  this  limitation  there  need  be  no  fear  that  constitutional  government  as  we 
know  it  in  these  United  States  will  be  abolished,  destroyed,  or  impaired. 
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VIII.    CONCLUSION 

In  concluding  let  me  say  that  I  realize,  of  course,  that  there  is  room 
for  d^agreement  on  the  legal  aspects  of  the  Ward  case.  But  no  Attor- 
ney General  m  advismg  the  President  can  do  more  than  interpret  the 
law  as  he  sees  it,  trusting  to  the  courts  to  correct  him  if  he  is  wrong  and 
to  Congress  to  make  any  changes  in  the  law  which  it  deems  wise 
With  respect  to  this  case,  I  can  only  say  that  I  believe  now  as  I  did 
when  I  gave  the  President  my  opinion  that  he  had  the  authority  to 
take  over  the  Montgomery  Ward  plant  in  Chicago  and  that  the  courts 
would  sustain  his  authority. 

It  may  be  that  as  a  result  of  these  hearings,  this  committee  will 
believe  that  certain  changes  should  be  made  in  the  provisions  of  the 
War  Labor  Disputes  Act.  I  am  in  favor  of  any  changes  that  will  make 
the  meaning  of  the  act  clearer  and  remove  any  doubts  as  to  its  applica- 
tion to  particular  situations.  I  agree  with  Mr.  Davis'  view  that  it  is 
highly  desirable  that  the  act  be  so  drawn  that  no  foreseeable  emer- 
gencies will  fall  outside  the  scope  of  its  provisions.  If  changes  are  to 
be  made,  there  are  two  points  that,  I  respectfully  submit,  require 
careful  consideration.  In  the  first  place,  no  statute  designed  to  deal 
with  wartime  labor  disputes  should  depend  for  its  application  on 
technical  distinctions  between  manufacture  and  production,  on  the 
one  hand,  and  other  essential  economic  operations  and  services,  such 
as  stevedoring,  which  seems  to  me  to  be  the  best  example  I  can  think 
of,  on  the  other.  Labor  disputes  can  arise  in  these  other  services  and  . 
operations  that  are  just  as  devastating  in  the  effect  upon  the  war  as  I 
disputes  m  manufacturing  plants.  ■ 

In  the  second  place,  if  you  do  not  agree  with  my  conclusion  that 
sections  3  and  7  are  coextensive  in  scope,  then  this  point  should  be 
dealt  with  by  amendatory  legislation.  The  power  of  the  President  to 
deal  with  labor  disputes  arising  because  of  defiance  of  the  Board's 
orders  should  not  be  narrower  than  the  Board's  power  to  decide.     I 

i!  ^^'  P*^^^  pressed  that  point  very  hard  day  before  yesterday 
when  he  said  one  of  the  worst  things  you  can  do  in  a  democracy  is  to 
provide  for  final  decision  and  to  provide  no  way  for  carrying  that 
decision  into  effect,  because  it  breaks  down  all  responsibility  and  sense 
of  belief  m  the  ability  to  enforce  the  law.  Otherwise,  Congress  will 
have  imposed  a  responsibility  upon  the  Board  but  withheld  the 
authority  that  is  necessary  if  that  responsibility  is  to  be  effectivelv 
discharged. 

If  the  Congress  believes  that  in  this  case  the  President  exceeded  his 
statutory  authority,  that  authority  should  be  clearly  defined  so  that 
he  may  be  guided  accordingly. 

(The  following  statements  and  opinion  were  submitted  by  Mr. 
Biddle  in  connection  with  his  oral  statement:) 

Statement  by  N.  M.  Di  Pietro,  Executive  Secretary,  Chicago  Printing 

Trades  Union 
State  of  Illinois, 

County  of  Cooky  ss: 
N.  M.  Di  Pietro,  being  first  sworn,  on  oath  says: 

Members  of  the  Chicago  Printing  Trades  Unions  followed  the  strike  of  Local  20 
members,  employed  by  Montgomery  War  &  Co.,  with  exceptionally  great  interest. 
1  he  strike  was  the  IS  o.  1  topic  of  discussion  in  most  of  the  chapels.  Our  respective 
unions  (totaling  approximately  20,000  members  in  the  Chicago  area)  have  rendered 
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financial  and  moral  support  to  the  employees  on  strike.  Collections  were  taken 
up  in  numerous  union  departments  and  the  collections,  in  addition  to  union 
contributions,  have  been  turned  over  to  Local  20.  „r     ^     .     x- 

Our  members  are  particularly  interested  m  the  Montgomery  Ward  situation 
because  for  many  years  mail  order  catalogs  for  Montgomery  Ward  have  been 
printed  in  great  part  by  the  notoriously  antiunion  R.  H.  Donnelly  &  Sons  Co. 
concern  of  Chicago.  Late  in  1942,  the  Chicago  Printing  Trades  Union  refused 
to  process  any  work  destined  for  or  emanating  from  the  Donnelley  plant.  The 
National  War  Labor  Board,  in  public  hearings  in  Washington,  indicated  that  the 
processing  of  such  work  was  related  to  the  war  effort.  Now  the  Montgomery 
Ward  &  Co.  contends  that  it  is  not  involved  in  the  war  effort.  If  so,  it  follows 
that  the  printed  illustrations  of  Montgomery  Ward's  equipment  and  machinery 
set  forth  in  the  catalogs  is  not  related  to  the  war  effort. 

When  the  Montgomery  Ward  employees  went  on  strike  and  no  action  was 
taken  by  our  Government,  our  executive  officers  sat  in  special  session  to  consider 
the  matter  and  ordered  an  investigation  of  all  Montgomery  Ward  printing  being 
handled  in  union  shops  with  the  view  in  mind  of  protecting  the  interests  of  our 
unions,  including  hundreds  of  Donnelley  employees.  The  investigation  was 
nearly  complete  when  President  Roosevelt  terminated  the  strike  by  ordering 
seizure  of  the  Montgomery  Ward  plant.  The  agitation  of  our  members,  caused 
by  Ward's  clear-cut  defiance  and  by  the  failure  of  the  responsible  enforcement 
agencies  to  take  action,  was  constantly  increasing  and  was  leading  to  ever- 
mounting  demands  for  action  by  our  unions.  Had  the  strike  not  been  terminated, 
this  could  very  well  have  led  to  definite  action  in  support  of  the  Ward  strikers. 

N.  M.  Di  Pietro. 

Subscribed  and  sworn  to  before  me  this  5th  day  of  May  1944. 

Albert  Schwartz,  Notary  Public. 


Statement  by  Maurice  F.  McIClligott,  SECRETAkY-TREAsuRER.  Illinois 
State  Industrial  Union  Council,  Comprising  Affiliated  Congress  of 
Industrial  Organizations  Unions  Within  the  State  of  Illinois 

When  the  Montgomery  Ward  strike  first  took  place  in  the  city  of  Chicago,  the 
implications  of  such  a  strike  spreading  to  other  war  plants  were  so  serious  that 
the  matter  was  discussed  by  members  of  the  executive  board  of  the  Chicago 
Industrial  Union  Council,  of  which  board  I  am  a  member,  and  serious  recognition 
was  given  to  the  possibility  of  sympathetic  outbreaks  amongst  workers  in  vital 
war  plants  in  this  area. 

Shortly  after  the  strike  began,  I  had  occasion  to  go  to  Washington,  accompanied 
bv  the  president  and  secretary,  respectively,  of  the  Chicago  Industrial  Union 
Council,  Mr.  Herbert  March  and  Mr.  Michael  Mann.  While  there,  Mr.  March 
informed  me  he  had  just  received  a  telegram  from  top  labor  officials  in  the  Chicago 
area,  warning  of  the  imminent  outbreak  of  strikes  and  urging  Government  inter- 
vention in  the  IMontgomery  Ward  situation.  Immediately,  accompanied  by  Mr. 
James  Carey,  secretary-treasurer  of  the  Congress  of  Industrial  Organizations,  and 
Leo  Goodman,  representative  of  the  U.  R.  W.  &  D.  S.  E.  A.,  we  met  with  Mr. 
Phillip  Murrav,  president  of  the  Congress  of  Industrial  Organizations,  at  which 
time  we  discussed  the  possible  wave  of  sympathetic  strikes  in  the  Chicago  area 
as  a  result  of  Averv's  attack  on  the  War  Labor  Board.  Immediately  after  that 
meeting  we  met  with  Mr.  Fred  Vinson,  Director  of  Stabilization,  and  brought  the 
gravity  of  this  matter  to  his  attention.  We  informed  Mr.  Vinson  that  unless  the 
Government  stepped  into  the  situation  we  could  not  guarantee  stable  industrial 
relations  in  the  Chicago  area.  It  was  apparent  that  the  feeling  in  Chicago  was 
running  very  high  and  we  were  afraid  of  possibly  consequences  which  would  impede 
and  delay  production  of  vital  materials  needed  in  the  war  effort. 

Maurice  F.  McElligott. 

Subscribed  and  sworn  to  before  me  this  5th  day  of  May  1944. 

[notary  seal]  Florence  L.  Prince,  Notary  Public. 
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Statement  by  Walter  C.  Christensen,  Chairman,  Joint  Lodge  No.  119, 

Brotherhood  of  Railroad  Trainmen 

»*^"/^^P"^  ^^'  ^^^^'  ^^"^®  ^^  "^  officers  of  the  brotherhood  held  a  meeting  with 
Sr^  •«  Jj^- '  *^®  ^^^^^  operating  officer  of  the  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Railroad,  for  the  purpose  of  serving  notice  on  the  railroad  that  we  would 
not  perform  any  other  work  at  Ward's,  during  the  strike  there,  than  our  customary 
duties  up  to  the  time  that  the  strike  started.  We  made  the  cut-off  time  on  new 
business  Saturday  night,  April  15.  However,  the  management  made  numerous 
attempts  to  force  us  to  do  new  and  different  work. 

First,  they  injected  the  Galewood  trap  car,  which  is  a  kind  of  common  freight 
car.  We  had  not  handled  this  kind  of  freight  car  for  15  years.  Our  customary 
duties,  prior  to  the  strike,  was  to  place  loaded  cars  in  the  Ward  plant  and  take 
the  empties  out.  During  the  strike,  they  ordered  empties  and  loads  into  their 
plant  and  used  some  as  trap  cars,  for  the  purpose  of  our  men  to  handle  the  mail 
These  trap  cars  were  loaded  with  mail  at  both  ends  and  merchandise  in  the  door- 
way and  were  consigned  to  the  Galewood  freight  house.  The  merchandise  in 
the  doorway  was  taken  out  and  the  mail  reconsigned  to  the  mail  chutes  at  the 
Union  Station.  This  business,  prior  to  the  strike  at  Ward's,  was  all  handled  by 
contract  trucking  companies  and  the  truck  drivers  refused  to  handle  this  business 
dunng  the  strike.     Our  men,  likewise,  refused  to  handle  the  trap  cars. 

Then  the  railroad  management  tried  to  make  us  handle  road  loads  out  of  the 
plant.  I  have  had  several  telephone  calls  from  our  men,  wanting  to  refuse  to  go 
mto  the  Schwinn  plant  and  they  would  wait  on  the  main  line,  with  their  train,  at 
Hermosa,  until  they  made  contact  with  me  while  I  was  in  conference  in  the  chief 
operating  office  at  the  Union  Station. 

At  12  o'clock,  midnight,  on  Wednesday,  April  19,  the  superintendent,  assistant 
superintendent,  and  trainmaster  of  the  Chicago,  Milwaukee  &  St.  Paul,  called 
a  conference  of  the  two  midnight  crews  switching  in  the  Kinzie  Street  district  in 
an  attempt  to  intimidate  these  men  into  doing  the  work  at  Montgomery  Ward's 
These  men  resented  the  action  and  refused  to  do  this  work.  On  the  following 
afternoon,  the  superintendent,  trainmaster,  and  traveling  engineer  took  the  engine 
from  the  switchmen  and  moved  cars  in  and  out  of  Montgomery  Ward's  plant 
The  following  afternoon  they  did  the  same  thing.  Then  action  was  taken  by  our 
men  not  to  move  the  cars  and  on  Sunday,  April  23,  the  officers  again  came  with  an 
engine  to  move  the  cars  out  of  the  district.  Then  thev  were  told  that  if  they  (the 
officers)  moved  the  cars  out  of  the  district,  thev  would  stav  where  they  were  and 
they  would  become  intermingled  with  other  cars  and  all  cars  would  then  be  tied 
up.  We  told  the  management  of  the  railroad  that  if  those  cars  were  placed  in  road 
trains,  then  we  would  tie  up  the  road  trains  and,  if  placed  in  connecting  line  trains 
we  would  tie  up  the  connecting  line  trains.  "Connecting  lines"  means  railroad 
hiies  other  than  the  Chicago,  Milwaukee  &  St.  Paul,  such  as  the  Pennsvlvania 
Railroad,  the  New  York  Central,  the  Belt  Railway,  the  Chicago  Junction  Rail- 
way, and  the  Indiana  Harbor  Belt  Railroad. 

Due  to  the  pressure  put  on  the  railroad  officers  by  Montgomery  Ward's  officers 
the  railroad  officers  resorted  to  drastic  action  in  intimidating  our  men  and  continu- 
ally attempted  to  force  them  to  perform  other  than  their  customary  duties  at  the 
Montgomery  Ward  Chicago  Avenue  plant.  In  this  way  a  great  deal  of  tension 
and  bad  feeling  was  building  up,  day  by  day.  If  this  strike  at  Montgomery  Ward's 
would  have  continued  much  longer,  due  to  the  temper  of  the  men,  we  have  grave 
doubts  whether  we  could  have  held  them  in  check.  In  other  words,  there  was 
grave  possibility  that  if  the  strike  had  not  ended  on  the  President's  order,  when 
It  did,  that  the  raihroad  lines  in  the  entire  Chicago  area  might  have  been  tied  up. 

Walter  C.  Christensen, 
Chairman,  Joint  Lodge  No.  119, 
Brotherhood  of  Railroad  Trainmen. 
Subscribed  and  sworn  to  before  me  this  4th  day  of  May  A.  D.  1944. 

l^^^J  Caroline  Muller, 

Notary  Public,  County  of  Cook,  III. 

My  commission  expires  as  of  January  22,  1947. 
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In  the  District  Court  op  the  United  States  for  the  Western  District 

OF  Kentucky,  Owensboro  Division 

No.  132 

Ken-Rad  Tube  &  Lamp  Corporation,  Owensboro, Ky.,  plaintiflF,  v.  Carroll  Badeau, 

defendant 

opinion 

This  case  is  before  me  on  the  plaintiff's  motion  for  a  permanent  injunction  and 
on  the  defendant's  motion  to  dismiss  the  complaint.  The  record  is  complete 
and  it  is  finally  submitted  for  determination  on  its  merits. 

The  plaintiff,  the  Ken-Rad  Tube  &  Lamp  Corporation  of  Owensboro,  Ky., 
seeks  to  permanently  enjon  the  defendant,  Carroll  Badeau,  from  placing  in  effect, 
in  any  of  its  plants,  an  order  of  the  National  War  Labor  Board,  pertaining  to 
certain  wage  readjustments  in  the  plaintiff's  plants  and  to  permanently  enjom  the 
defendant  from  seizing  or  holding  possession  of  or  operating  any  properties  of  the 

^  The  plaintiff  is,  and  has  been  for  many  years,  successfully  engaged  in  the  manu- 
facture of  radio  tubes  and  incandescent  lamps,  with  plants  located  at  Owensboro 
and  Bowling  Green,  Ky.,  and  Tell  City,  Huntingsburg,  and  Rockport,  Ind.  It 
employes  approximately  5,000  people. 

The  defendant,  Carroll  Badeau,  who  is  a  colonel  in  the  United  States  Army 
and  acting  under  orders  from  his  superiors,  has  seized  possession  of  the  plaintiff  s 

properties.  .     .^   .       ,  .,_.    ,  -j.  - 

The  entire  plants  and  properties  of  the  plaintiff,  insofar  as  this  lawsuit  is  con- 
cerned, have  been,  were  at  the  time  of  the  seizure,  and  are  now  and  will  continue 
to  be  admittedly  devoted  exclusively  to  the  manufacture  of  essential  war  material. 

The  source  of  the  authority  claimed  by  the  defendant  for  his  action  in  seizing 
the  property  is  an  order  of  the  President  of  the  United  States,  dated  April  13, 
1944,  and  addressed  to  the  Secrtary  of  War.  The  order  is  preceded  by  the  fol- 
lowing recital:  ,         i.       .       j 

"Whereas,  after  investigation  I  find  and  proclaim  that  there  is  a  threatened 
interruption  of  the  operation  of  the  plants  and  facilities  of  Ken-Rad  Tube  & 
Lamp  Corporation  and  Ken-Rad  Transmitting  Tube  Corporation,  located  at 
Owensboro,  Ky.,  as  a  result  of  a  labor  disturbance,  and  that  the  war  effort  would 
be  unduly  impeded  or  delayed  by  such  interruption: 

"  Now,  therefore,  by  virtue  of  the  power  and  authority  vested  in  me  by  the  Con- 
stitution and  laws  of  the  United  States,  including  section  9  of  the  Selective 
Training  and  Service  Act  of  1940,  as  amended,  as  President  of  the  United  States 
and  Commander  in  Chief  of  the  Army  and  Navy  of  the  United  States,  it  is  hereby 
directed  as  follows:" 

It  is  contended  by  the  plaintiff  that  the  seizure  is  without  authority  of  law; 
that  the  order  of  the  President  was  based  primarily  upon  a  report  to  him  of  the 
War  Labor  Board  that  the  labor  conditions  in  the  plaintiff's  plants  were  in  an 
unsettled  state  and  that  production  would  be  hampered,  retarded,  or  stopped  by 
labor  disputes  and  threatened  strikes;  that  all  of  this  was  caused  by  the  fact  that 
the  plaintiff  had  refused  to  put  into  effect  an  order  of  the  War  Labor  Board. 

The  plaintiff  admits  that  it  declined  to  abide  by  the  order  of  the  War  Labor 
Board,  but  states  that  the  order  was  void  and  of  no  effect,  because  of  the  failure 
of  the  Board  to  accord  the  plaintiff  a  hearing,  the  unlawful  assuniption  of  the 
rule-making  power  by  the  Board,  the  unlawful  reduction  of  the  beginner's  train- 
ing period,  the  unlawful  retroactive  effect  of  the  order,  the  unlawful  participation 
of  employees  representatives  in  the  Board's  order,  and  the  imposition  of  con- 
fiscatory wage  rates,  which  did  not  comply  with  the  provisions  of  the  act  that  any 
order  of  the  Board  should  be  fair  and  equitable. 

To  summarize  the  plaintiff's  position  in  this  effect,  it  reasons  that  since  the 
order  of  the  President  directing  the  seizure  of  the  plant  was  based  upon  a  fear  of 
threatened  strikes,  and  the  threatened  strikes  were  the  result  of  the  failure  of  the 
plaintiff  to  abide  by  an  order  of  the  War  Labor  Board,  and  the  order  of  the  War 
Labor  Board  was  invalid  because  of  the  above-enumerated  reasons,  then  the  order 
of  the  President  was  invalid  and  there  could,  therefore,  be  no  seizure. 

I  do  not  think  that  the  determination  of  this  case  depends  upon  whether  or 
not  the  order  of  the  War  Labor  Board  was  valid  or  invalid. 

The  decision  must  be  based  upon  either  constitutional  or  statutory  authority 
vesting  in  the  President  a  legal  right  to  issue  such  an  order.     If  he  had  that  right, 
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by  statutes,  or  in  the  absence  of  adequate  statutes,  the  right  under  the  Constitu- 
tion, the  plaintiff  has  failed  in  the  case  and  its  complaint  should  be  dismissed. 
Or  if  it  be  determined  from  the  record  that,  even  though  he  might  have  had  the 
right,  he  acted  arbitrarily  and  without  cause  in  issuing  such  an  order,  then  the 
prayer  of  the  plaintiff's  complaint  should  be  sustained  and  an  equitable  order 
entered. 

It  is  my  judgment  that  this  case,  and  all  others  like  it,  may  be  reduced  to  a  simple 
formula:  Did  the  President  act  arbitrarily  in  ordering  the  facilities  to  be  taken 
by  the  Army?     Proof  that  he  did  so  act  shall  be  upon  him  who  asserts  it. 

If  this  seems  to  be  an  extreme  view,  it  should  be  called  to  the  attention  of 
those  who  so  claim  that,  with  the  country  at  war,  fighting  for  its  very  existence 
extren^ities  are  commonplace.  No  war  hysteria  should  prompt  the  adoption  of 
basically  unsound  legal  reasoning;  neither  should  blind  complacency  or  a  false 
sense  of  the  country's  security  cause  the  court  of  the  land  to  grant  to  those  charged 
with  preserving  the  Nation  less  than  the  full  measure  of  constitutional  and 
legislative  authority. 

Before  going  into  the  determination  of  this  case  on  its  merits  it  is  necessary  to 
consider  and  pass  upon  certain  defenses.  It  is  first  contended  that  the  suit  here 
is  one  against  the  United  States  to  which  the  United  States  has  not  consented. 
In  support  of  this  position  the  defendant  cites:  New  Mexico  v.  Lane  (243  U.  S. 
52);  Louisiana  v.  (rar field  (211  U.  S.  70);  Minnesota  v.  Hitchcock  (185  U.  S.  373); 
Nagenab  v.  Hitchcock  (202  U.  S.  473).  I  do  not  believe  anv  of  these  cases  war- 
rants the  court  in  dismissing  this  proceeding.  While  I  of 'course,  acknowledge 
the  general  rule  as  laid  down  in  each  of  these  cases,  it  is  a  well-recognized  excep- 
tion, that  where  the  Government  acquires  property  from  a  party  to  a  pending 
suit,  its  rights  in  such  property  are  subject  to  the  results  of  the  litigation  the 
same  as  would  be  those  of  an  individual.  Re  W  ard  et  al.  v.  Congress  Construction 
Company  (99  F.  598);  Philadelphia  Company  v.Stimson  (223  U.  S.  605);  Miguel 
V.  McCarl  (291  U.  S.  442);  Payne  v.  Central  Pacific  Railway  Company  (255 
U.  S.  229). 

In  the  case  of  Work  v.  Louisiana  (269  U.  S.  250)  the  Secretary  of  the  Interior 
was  proceeded  against  for  injunctive  relief  by  the  State  of  Louisiana  to  present 
rejection  of  a  claim  to  land  upon  what  was  alleged  to  be  an  erroneous  interpreta- 
tion of  the  law.     The  opinion  stated: 

"It  is  clear  that  if  this  order  exceeds  the  authority  conferred  upon  the  secretary 
by  law  and  is  an  illegal  act  done  under  color  of  his  oflSce,  he  may  be  enjoined  from 
carrying  it  into  effect.  Noble  v.  Union  River  R.  R.  (147  U.  S.  165,  171,  172): 
Garfield  v.  Gcldsby  (211  U.  S.  249,  261,  262);  Lane  v.  Watts  (234  U.  S.  525,  540); 
Payne  v.  Central  Railway  (225  U.  S.  228,  238) :  Santa  Fe  Pacific  Railroad  v.  FaU 
(259  U.  S.  197,  199);  Colorado  v.  Toll  (268  U.  S.  228,  230).  A  suit  for  such  pur- 
poses is  not  one  against  the  United  States,  even  though  it  still  retains  the  legal 
title  to  the  land,  and  is  not  an  indispensable  party.  Garfield  v.  Goldshy  (supra 
pp.  260,  262):  Lane  v.  Watts  (supra,  p.  540)." 

In  the  recent  case  of  Ickes,  etc.,  v.  Fox  (300  U.  S.  82)  it  was  sought  to  enjoin 
the  Secretary  of  the  Interior  from  enforcing  an  order,  the  wron^ul  effect  of 
which  was  to  deprive  respondents  of  vested  property.  The  question  was  made 
that  the  United  States  was  an  indispensable  party,  but  the  Supreme  Court  held 
that  such  a  suit  could  be  maintained  without  the  President  of  the  United  States 
and  that  its  proceeding  rests  upon  the  authority  of  many  cases  from  that  court. 
Certain  cases  were  cited  among  which  were  some  of  those  to  which  I  have  referred. 

It  is  further  contended  that  the  suit  should  be  dismissed  for  lack  of  indispensable 
parties.  It  is  urged  that  Carroll  Badeau,  the  defendant,  had  no  choice  other  than 
to  comply  with  the  order  of  the  President  and  that  he  was  acting  purely  in  a 
ministerial  capacity  and  that  if  the  injunction  would  lie,  it  should  have  been 
brought  against  his  superior,  even  to  the  extent  of  making  the  President  a  party. 

I  think  the  action  here  is  one  in  which  the  right  of  the  parties  may  be  deter- 
mined, where  the  injunction  is  sought  against  the  agent  with  as  much  propriety 
as  if  it  were  thought  to  restrain  the  principal,  had  he  been  within  the  jurisdiction 
of  the  court.     Osborn  v.  Bank  (9  Wheat.  (22  U.  S.  738). 

In  the  case  of  Ryan  v.  Amazon  Petroleum  Corporation  (71  F.  (2d)  1)  and  more 
particularly  identified  as  the  now  historic  "Hot  OiV  case,  the  circuit  court  of 
appeals  said: 

"(1)  1.  The  Secretary  of  the  Interior  is  not  personally  doing  or  threatening 
the  acts  of  trespass  and  of  prosecution  which  are  thought  to  be  enjoined.  Although 
the  actors  may  be  authorized"  and  incited  by  him  so  that  he  would  be  a  proper 
codefendant  if  he  were  within  the  court's  reach,  the  court  has  power  to  stop  the 
trespassing  by  those  within  its  jurisdiction  irrespective  of  their  claim  that  they 
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arP  actinc  for  others.  Osborn  v.  Bank  of  the  United  States  (9  Wheat.  738,  6  L. 
ed2oTVtZeof  Colorado  v.  Toll  (subt.,  268  U.  S.  228,  45  F.  Ct.  505,  69  L.  ed 
927)  This  is  not  a  bill  to  cancel  the  secretary's  regulations,  but  only  to  test 
their*  efficacy  to  protect  defendants  in  their  alleged  trespasses  against  complam- 
ant's  right  There  is  no  more  need  to  make  the  Secretary  a  party  for  this  pur- 
pose than  to  make  the  President  a  party  because  he  promulgated  the  code  or  of 
the  Congress  because  it  enacted  the  statutes."  j    ,      .u 

It  should  be  pointed  out  that  in  this  case,  or  cases,  since  it  embraced  also  the 
Panama  Refining  Company  case,  the  Supreme  Court  reversed  the  circuit  court 
of  appeals  in  its  decision,  but  not  on  the  jurisdictional  grounds  to  which  the  lan- 
guage above  quoted  is  addressed.  ^  .     j 

I  must  conclude  that  the  jurisdiction  of  the  court  must  be  sustained. 

We  now  come  to  the  determination  of  the  case  on  its  merits.  I  must  confess 
that  the  position  of  the  plaintiff  is  somewhat  obscure  and  it  is  not  entirely  clear 
to  me  just  what  it  is  seeking  to  have  done.  The  original  complaint  asks,  among 
other  things,  that  the  defendant  be  permanently  enjoined  from  "holding  posses- 
sion of  or  operating  any  properties  of  the  plaintiff."  In  the  brief  which  was 
filed  after  the  oral  argument,  the  plaintiff  seems  to  undertake  to  convey  to  the 
court  the  idea  that  it  has  no  serious  objection  to  the  using  of  the  property  so 
long  as  the  present  occupant  does  not  put  into  effect  and  force  the  order  of  the 
President  as  it  directs  in  compliance  with  the  wage  increase  and  back-pay  pro- 
visions of  the  order  of  the  War  Labor  Board. 

It  must  be  obvious  to  the  plaintiff  that  these  two  things  cannot  be  separated 
in  a  proceeding  of  this  kind,  and  it  cannot  expect  to  resort  to  the  general  equity 
powers  of  the  court  on  its  prayer  for  general  equitable  relief.  If  the  President, 
by  reason  of  the  statutes  or  by  his  constitutional  powers,  has  authority,  and  is 
justified  in  the  exercise  of  that  authority,  to  take  over  the  plant,  he  would  certainly 
have  authority  to  determine  and  designate  the  basis  on  which  it  was  to  be  oper- 

ated 

This  plant  is  at  present  being  operated  by  the  Government  with  Government 
funds.  The  method  of  the  Government  in  operating  any  business  which  it  has 
the  right  to  operate  cannot  be  questioned  on  the  basis  of  a  complaint  which 
attacks  its  right  to  operate  business  at  all.  «    .,  .^    o  i    x- 

The  War  Labor  Disputes  Act,  by  section  3,  amends  section  9  of  the  Selective 
Service  and  Training  Act  of  1940.  For  the  purpose  of  clarity,  I  think  it  is  best 
to  quote  this  section  in  full:  ,_..        .   .     >.  ^r..^  -    . 

"Sec.  3.  Section  9  of  the  Selective  Service  and  Training  Act  of  1940  is  hereby 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"  'The  power  of  the  President  under  the  foregoing  provisions  of  this  section  to 
take  immediate  possession  of  any  plant  upon  a  basis  to  comply  with  any  such 
provision,  and  the  authority  granted  by  this  section  for  the  use  and  operation 
by  the  United  States  or  in  its  interest  of  any  plant  of  which  possession  is  so  taken, 
shall  also  apply  as  hereinafter  provided  to  any  plant,  mine,  or  facility  equipped 
for  the  manufacture,  production,  or  mining  of  any  article  or  material  which  may 
be  required  for  the  war  effort  or  which  may  be  useful  in  connection  therewith. 
Such  power  and  authority  may  be  exercised  by  the  President  through  such  depart- 
ment or  agency  of  the  Government  as  he  may  designate,  and  may  be  exercised 
with  respect,  to  any  such  plant,  mine,  or  facility  whenever  the  President  finds, 
after  investigation,  and  proclaims  that  there  is  an  interruption  of  the  operation 
of  such  plant,  mine,,  or  facility  as  the  result  of  a  strike  or  other  labor  disturbance, 
that  the  war  effort  will  be  unduly  impeded  or  delayed  by  such  interruption,  and 
that  the  exercise  of  such  power  and  authority  is  necessary  to  insure  the  operation 
of  such  plant,  mine,  or  facility  in  the  interest  of  the  war  effort:  Provided,  That 
whenever  any  such  plant,  mine,  or  facility  has  been  or  is  hereafter  so  taken  by 
reason  of  a  strike,  lock-out,  threatened  strike,  threatened  lock-out,  work  stop- 
page, or  other  cause,  such  plant,  mine,  or  facility  shall  be  returned  to  the  owners 
thereof  as  soon  as  practicable,  but  in  no  event  more  than  sixty  days  after  the 
restoration  of  the  production  efficiency  thereof  prevailing  prior  to  the  taking  of 
possession  thereof:  Provided  further.  That  possession  of  any  plant,  mine,  or 
facility,  shall  not  be  taken  under  authority  of  this  section  after  the  termination 
of  hostilities  in  the  present  war,  as  proclaimed  by  the  President,  or  after  the 
termination  of  the  War  Labor  Disputes  Act;  and  the  authority  to  operate  any 
such  plant,  mine,  or  facility,  under  the  provisions  of  this  section  shall  terminate 
at  the  end  of  six  months  after  the  termination  of  such  hostilities  as  so  proclaimed.'  " 

If  this  is  a  constitutional  enactment  and  there  is  no  showing  that  the  President 
acted  arbitrarily,  coupled  with  the  acknowledged  fact  that  the  plants  in  question 
were  engaged  exclusively  in  the  manufacture  of  essential  war  materials,  the 
defendant's  position  must  be  sustained. 
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It  is  not  claimed  that  this  act  is  unconstitutional.  The  records  fail  to  disclose 
any  grounds  upon  which  the  court  could  find  that  the  President,  in  issuing  the 
order,  acted  arbitrarily  or  without  cause.  He  was  not  bound  by  the  finding  of 
the  War  Labor  Board  that  even  though  they  might  have  been  based  upon 
erroneous  procedure  or  wrongful  construction  of  facts,  the  President  may  have 
had  other  facts  on  which  he  determined  his  course.  It  is  certain  that  there  is 
ample  evidence  in  the  record  that  there  was  a  threatened  strike  and  a  serious 
threat  to  production  by  reason  of  that  fact,  that  even  had  the  records  not  con- 
veyed that,  it  is  my  judgment  that  section  9  does  not  confine  the  President  to 
any  one  field  of  information  but  that  he  may  make  his  own  independent  investi- 
gation and,  subject  to  the  determination  by  the  courts  that  his  action  was  not 
arbitrary,  may  act  to  prevent  a  cessation  of  operation  of  any  plant  or  business 
or  other  agency  which  might  be  utilized  to  contribute  to  the  war  effort. 

I  further  conclude  that  without  an  act  of  the  Congress  there  was  suflBcient 
authority  by  the  terms  of  the  Constitution  itself  to  justify  the  action  of  the 
President  in  this  case.  The  President  has  no  power  to  declare  war,  that  belongs 
exclusively  to  Congress.  But  when  the  war  has  been  declared  and  is  actually 
existing,  his  functions  as  Commander  in  Chief  became  of  the  highest  importance 
and  his  operations  in  that  connection  are  entirely  beyond  the  control  of  the 
Legislature.  There  develops  upon  him  by  virtue  of  his  office  a  solemn  responsi- 
bility to  preserve  the  Nation  and  it  is  my  judgment  that  there  is  specifically 
granted  to  him  authority  to  utilize  all  resources  of  the  country  to  that  end. 

The  Constitution  is  nothing  more  than  a  charter  of  rights  and  authority  from 
the  people  to  their  government.  That  government  consists  of  the  individuals 
who  as  officials  are  in  charge  of  its  affairs  at  a  given  time.  In  order  to  determine 
what  the  people  had  in  mind  when  they  made  this  specific  grant  of  power  we  must 
necessarily  consider  it  in  the  light  of  circumstances  as  they  existed  at  the  time 
of  the  grant.  We  must  recall  that  at  that  time  the  Nation  was  very  weak.  Its 
preservation  from  invasion  or  occupation  by  a  foreign  power  was  uppermost  in 
the  minds  of  the  people.  Although  the  Government  was  weak,  it  ruled  a  vast 
and  rich  country  which  attracted  the  dictators  and  excited  the  avarice  of  war 
lords  of  that  day  as  it  does  now.  It  should  be  borne  in  mind  that  while  modern 
instruments  of  warfare  make  America  more  vulnerable  than  in  times  past,  then 
what  is  now  the  territory  of  the  United  States  was  actually  occupied  by  armies 

of  foreign  powers.  .  ,11 

I  mentioned  these  things  merely  to  emphasize  that  it  must  surely  have  been 
uppermost  and  foremost  in  the  minds  of  the  writers  of  the  Constitution  of  those 
whom  they  represented  and  those  who  later  adopted  it,  that  the  President  as 
Commander  in  Chief  of  the  Army  and  Navy  of  the  United  States  was  not  to  have 
to  resort  to  a  lengthy  procedure  in  order  to  defend  at  a  moments  notice  the  very 
agencies  which  he  might  be  seeking  to  use. 

Charged  with  the  grave  responsibility  of  preserving  a  government  which  guaran- 
tees the  property  rights  of  individuals  the  Chief  Executive  as  Commander  in 
Chief  must  not  be  hampered  in  the  prosecution  of  the  war  effort.  His  exercise  of 
authority  to  this  end  is  subject  only  to  the  review  by  the  court  that  his  actions  are 
not  arbitrary  or  without  reasonable  justification.  With  this  limitation  there  need 
be  no  fear  that  constitutional  government  as  we  know  it  in  these  United  States 
will  be  abolished,  destroyed,  or  impaired. 

The  prosecution  of  the  war  is  the  business  of  the  executive  branch  of  the  Gov- 
ernment. What  is  necessary  to  that  end  must  necessarily  rest  in  the  authority 
of  the  officials  of  that  branch  of  the  Government.  Their  decisions  must  neces- 
sarily in  many  instances  be  based  upon  facts  which  they  cannot  make  public  or 
submit  to  debate.  There  has  never  been  a  time  in  the  history  of  the  world  when 
such  a  policy  was  more  properly  applied  than  in  this  present  emergency,  with  the 
United  States  engaged  in  prosecuting  a  defensive  war  on  many  fronts  scattered 
over  all  parts  of  the  world  and  with  implements  of  modern  warfare  subjecting  her 
Territories  and  mainland  to  imminent  danger  of  actual  invasion  in  the  course  of  a 
few  hours  and  with  a  part  of  her  possessions  occupied  by  enemy  forces.  It  is 
sheer  folly  to  say  or  pretend  that  the  Government  should  admit  of  the  slightest 
delay  for  any  cause  of  the  production  of  war  materials  made  by  the  plants 
involved  in  this  lawsuit. 

This  position  is  not  only  substantiated  by  reason  and  principle  but  is  merely  a 
restatement  of  what  has  always  been  accepted  as  the  correct  judicial  interpreta- 
tion of  the  functions  of  the  President  in  times  of  war  or  emergencies. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    139 

It  is  well  said  in  a  recent  case,  Alpirin  v.  Huffman  (49  Fed.  Supp  337) : 
"Defensive  measure  which,  a  century  ago,  might  have  awaited  deliberation  and 
the  orderly  course  of  judicial  process,  must  now  be  taken  resolutely  and  immed- 
iately     Science  has  changed  not  alone  the  methods  of  formal  warfare,  but  also 
and  especiallv  the  relationship  to  it  of  the  civilian  population 

In  th^  old  case  of  United  States  v.  Russell  (80  U.  §.  623,  13  Wall.  623),  the  court 

^^''Trivate  property,  the  Constitution  provides,  shall  not  be  taken  for  public  use 
without  just  compensation,  and  it  is  clear  that  there  are  few  safeguards  ordained 
in  the  fundamental  law  against  oppression  and  the  exercise  of  arbitrary  Power  of 
more  ancient  origin  or  of  greater  value  to  the  citizen,  as  the  provision  for  compen- 
sation, except  in  certain  extreme  cases,  is  a  condition  precedent  annexed  to  the 
right  of  the  Government  to  deprive  the  owner  of  his  property  without  his  consent. 
Pixtraordinary  and  unforeseen  occasions  arise,  however,  beyond  all  doubt,  m  cases 
of  extreme  necessitv  in  time  of  war  or  of  immediate  and  unpending  public  danger, 
in  which  private  property  may  be  impressed  into  the  public  service,  or  mf/^e 
seized  and  appropriated  to  the  public  use,  or  may  even  be  destroyed  without  the 
consent  of  the  owner.  Unquestionably  such  extreme  cases  may  arise,  as  where 
the  property  taken  is  imperatively  necessary  in  time  of  war  to  construct  defenses 
for  the  preservation  of  a  military  post  at  the  moment  of  an  impending  attack  by 
the  enemv  or  for  food  or  medicine  for  a  sick  and  famishing  army  utterly  destitute 
and  without  other  means  of  such  supplies,  or  to  transport  troops  munitions  of  war, 
or  clothing  to  reinforce  or  supply  an  army  in  a  distant  field,  where  the  necessity 
for  such  reinforcement  or  supplies  is  extreme  and  imperative,  to  enable  those  m 
command  of  the  post  to  maintain  their  positions  or  to  repel  an  impending  attack 
provided  it  appears  that  other  means  of  transportation  could  not  be  obtained,  and 
that  the  transports  impressed  for  the  purpose  were  imperatively  required  for  such 

immediate  use."  ,         1  4.  j  1 xu^ 

Who  can  say  that  at  this  time  such  an  emergency,  as  contemplated  by  the 
language  of  this  opinion,  does  not  now  exist?  See,  also  Mttchdl  v.  Hormc^j/ 
(54  U  S.  115,  13  How.  115);  Marhury  v.  Madison  {5  U.  b.  137,  1  Or.  167), 
Mississippi  v.  Johnson  (71  U.  S.  474,  4  Wall.  475).  The  case  of  Alpirm  v.  Huff- 
man,  supra,  is  an  excellent  opinion  and  has  an  accumulation  of  authorities  on  this 

and  related  points  of  law.  ,  ,,  j     xi.     x  n      •  - 

The  Attorney  General  of  the  United  States  has  recently  made  the  foUowmg 
nertinent  statement  in  an  opinion  on  a  similar  situation.     I  quote: 

"The  fact  that  the  initial  impact  of  these  disturbances  is  on  the  production  or 
distribution  of  essential  civilian  goods  is  not  a  reason  for  denying  the  ^hief 
Executive  and  the  Commander  in  Chief  of  the  Army  and  Navy  the  power  to  take 
steps  to  protect  the  Nation's  war  effort.  In  modern  war  the  mamtenance  of  a 
healthy,  orderiy,  and  stable  civilian  economy  is  essential  to  successful  mihtary 
effort.  The  CoAgress  has  recognized  this  fact  by  enactmg  such  statutes  as  the 
Emergency  Price  Control  Act  of  1942;  the  act  of  October  2,  1942  entitled,  An 
A^TImend  the  Emergency  Price  Control  Act  of  1942  ^^^^  to  Aid  in  Prev^^^^^^^^^^ 
Inflation,  and  for  Other  Purposes';  the  smaU  business  mobihzation  law  of  June 
11   1942;'and  the  War  Labor  Disputes  Act."  ,     .,.      ,        u  ^  t  u  i-     ^ 

in  addition  to  the  long  and  unbroken  chain  of  authonties  for  what  I  beheve 
to  be  a  most  rational  view  of  the  situation  presented  by  the  record  m  this  case, 
the  Supreme  Court  in  the  now  famous  case  (decided  June  21,  1943)  of  Hirabayaski 
V   United  States  (320  U.  S.  81),  on  page  93  of  the  opinion  said: 

'  "The  war  power  of  the  National  Government  is  'the  power  to  wage  war  success- 
fullv  '  See  Charles  Evans  Hughes'  War  Powers  Under  the  Constitution  (42 
A  B  A  Reports  232,  238).  It  extends  to  every  matter  and  every  activity  so 
related  to  war  as  substantially  affect  its  conduct  and  progress.  The  power  is  not 
restricted  to  the  winning  of  victories  in  the  field  and  the  repulse  of  enemy  forces. 
It  embraces  every  phase  of  the  national  defense  including  the  protection  of  war 
materials  and  the  members  of  the  armed  forces  from  injury  and  from  the  dangers 
which  attend  the  rise,  prosecution    and  pro|ress  of  war      P^^f^^^^^es    ^upra; 

Miller  V.  U.  S.  (U  Wall.  268,  30^^);  f^^ifJ^V^.^"'^^  ^J^Y?]^!?  I' 
bOQ-507):  Selective  Draft  Law  cases  (245  U.  S.  366);  McKmley  v.  U.  S  (249  U  b. 
197)-  f/S  v  Macintosh  (283  U.  S.  605,  622-667,  623).  Smce  the  Constitution 
comAiits  to  the  Executive  and  to  Congress  the  exercise  of  the  war  power  m  aU 
the  vicissitudes  and  conditions  of  warfare  it  has  necessarily  given  them  wide  scope 
for  the  exercise  of  judgment  and  discretion  in  determming  the  nature  and  extent 
of  the  threatened  injury  or  danger  and  in  the  selection  of  the  means  for  resisting 
it.  Ex  parte  Quirin  (supra  28^29) ;  cf .  Prized  cases  (supra,  670) ;  Martvn  v.  Mott 
(12  Wh»a.t.  19;  29) .     Where,  as  they  did  here,  the  conditions  called  for  the  exercise 
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of  judgment  and  discretion  and  for  the  choice  of  means  by  those  branches  of  the 
Government  on  which  the  Constitution  has  placedtheresponsibility  of  war  making 
it  is  not  for  any  court  to  sit  in  the  view  of  the  wisdom  of  that  action  for  substi- 
tution of  its  judgment  for  theirs." 

I  am  of  the  opinion  that  the  President's  order  was  valid,  that  the  motion  for  a 
permanent  injunction  should  be  denied,  and  that  the  defendant's  motion  to  dismiss 
should  be  sustained. 

Since  I  conclude  that  the  order  of  the  President  does  not  rest  upon  the  validity 
of  the  order  of  the  War  Labor  Board,  it  is  not  necessary  or  proper  that  I  should 
pass  upon  the  question  which  the  plaintiff  poses  as  the  "unlawfulness  of  the  War 
Labor  Board  order." 

The  United  States  must,  of  course,  compensate  the  plaintiff  for  the  use  of  the 
property  and  a  determination  of  the  validity  of  the  War  Labor  Board  order  would 
more  appropriately  arise  in  the  determination  of  what  is  to  be  just  and  adequate 
comp>ensation. 

Proper  orders  should  be  submitted  in  conformity  with  this  opinion. 

^         ,,      «   .«.,  Mac  SwiNFORD, /udoc. 

Date:  May  9,  1944.  '        '^ 

Attorneys  for  plaintiff:  Thomas  G.  Sandidge,  Owensboro,  Ky.;  Wilbur  K 
Miller,  Owensboro,  Ky.;  Mac  O'Rell  Truitt,  Washington,  D.  C;  Carl  McFarland 
Washington,  D.  C.  ' 

Attorneys  for  defendant:  Francis  M.  Shea,  Assistant  Attorney  General,  Wash- 
ington, D.  C;  Eli  H.  Brown  III,  United  States  Attorney,  Louisville,  Ky./ Joseph 
Fanelli  special  assistant  to  the  Attorney  General,  Washington,  D.  C.  , 

The  Chairman.  Mr.  Clark. 

Mr.  Clark.  Mr.  Biddle,  T  am  not  quite  sure  as  to  just  what  capacity 
I  would  be  sitting  in  here,  whether  as  a  judge  or  juror,  or  what,  but 
there  is  one  feature  of  this  matter  that  I  shoidd  Hke  to  have  your  View 
on.  I  will  put  it  this  way:  passing  over  for  the  moment  the  provisions 
of  section  3  and  coming  down  to  section  7,  it  seems  to  provide  that  the 
War  Labor  Board  not  only  has  the  authoiity  but  it  is  made  its  duty 
where  a  dispute  arises  to  give  notice  to  the  parties,  and  I  believe  it 
uses  the  words  "summon  the  parties  before  the  Board."  It  also  pro- 
vides that  they  sh«ll  have  the  right  to  subpena  witnesses,  books,  re- 
cords, and  paper,  and  then  it  says  that  the  "Board  shall  decide  the 
disput-e."  The  exact  language  is  the  Board  shall  have  the  power  "to 
decide  the  dispute,  and  provide  by  order  the  wages  and  hours  and  all 
other  terms  and  conditions'',  and  so  forth,  "which  [order]  shall  be  in 
effect  until  further  order  of  the  Board."  Does  that,  to  your  mind, 
approach  pretty  closely  to  the  kind  of  a  judicial  function  that  is  tiie 
function  of  a  court? 

Mr.  Biddle.  I  think  not,  sir.  I  take  it  your  question  is  directed 
to  the  enforceability  of  the  War  Labor  Board's  order. 

Mr.  Clark.  Not  yet. 

Mr.  Biddle.  Excuse  me.  I  think  it  is  not  a  judicial  function;  my 
answer   is    that    the    Board    does    not  perform  a  judicial  function. 

Mr.  Clark.  Well,  quasi  judicial? 

Mr.  Biddle.  I  would  not  even  accept  quasi  judicial,  Mr.  Clark. 

Mr.  Clark.  I  am  a  little  interested  to  know  why  not,  because  when 
the  law  directs  them  to  give  notice  to  the  parties,  to  summon  parties 
and  subpena  the  witnesses,  and  to  hear  and  decide  the  controversy  and 
enter  an  order,  how  much  does  that  lack  of  being  quasi  judicial? 

Mr.  Biddle.  The  procedure  of  the  Board  is  based  on  an  orderly 
quasi  judicial  procedure,  but  as  in  the  Railroad  Labor  Board  Act, 
which  I  shall  refer  to  later,  the  Board's  decision  is  solely  a  recommenda- 
tion, it  has  no  enforceability  in  the  sense  that  a  court's  order  can  be 
enforced.  In  other  words,  the  distinction  between  the  Board  and  a 
court  is  that  although  the  Board  has  certain  functions  which  are  like 


that  of  a  court,  orderly  procedure  and  the  power  to  subpena,  never- 
theless, it  is  perfectly  clear  from  the  decisions  of  the  Supreme  Court 
and  from  the  legislative  history  of  the  statute  that  the  order  entered  by 
the  Board  is  in  no  sense  like  a  judgment  entered  by  a  court.  Does 
that  answer  your  question? 

Mr.  Clark.  Well,  why  isn't  it?     What  is  the  difference? 

Mr.  Biddle.  I  think  I  will  have  to  go  into  some  detail  on  the  ques- 
tion of  procedure.     If  I  go  into  too  much  detail,  you  stop  me. 

Mr.  Clark.  We  will  pass  over  that  for  the  moment. 

Mr.  Biddle.  May  I  just  mention  this,  Mr.  Clark,  it  will  not  take 
very  much  time.  This  procedure  is  now  new;  it  is  not  a  new  thing 
which  has  been  turned  on  in  this  country.  The  language  of  the  act  is 
pretty  much  like  the  language,  as  I  said  before,  of  the  Transportation 
Act  of  1920,  which  establishes  the  United  States  Railroad  Labor 
Board.  The  same  language  practically  was  used  in  that  act.  The 
question  when  it  came  to  the  Supreme  Court,  was  whether  a  decision 
of  that  Railroad  Labor  Board  was  reviewable  in  court,  and  the 
United  States  Supreme  Court  held  no.  Comparing  the  language  in 
the  two  acts,  it  seems  to  be  pretty  clear  from  the  legislative  history 
that  this  order  of  the  War  Labor  Board  was  not  intended  to  be 
enforced  in  a  court. 

Mr.  Clark.  Now,  when  it  gets  down  to  the  enforcement  of  the 
Board's  order — which  is  the  point  that  I  intended  to  get  to — in  the 
course  of  these  hearings  it  has  been  suggested  that  upon  the  Board's 
order  in  this  case  the  Government  might  have  applied  for  mandatory 
injunction. 

Mr.  Biddle.  Yes,  sir. 

Mr.  Clark.  What  do  you  think  about  that? 

Mr.  Biddle:  Wlien  we  discussed  the  taking  over  of  the  Montgomery 
Ward  plant,  in  discussions  with  Mr.  Byrnes  and  with  the  War  Labor 
Board  that  was  suggested  by  those  who  were  not  thoroughly  familiar 
with  the  act  itself,  and  we  convinced  everybody  that  the  Government 
had  no  standing  in  a  court  to  enforce  the  order  of  the  War  Labor 
Board. 

Let  me  quote  in  that  connection  the  language  of  the  other  statute, 
because  it  is  so  similar.     The  language  is  this  [reading]: 

Upon  the  Railroad  Labor  Board's  own  motion,  if  it  is  of  the  opinion  that  the 
dispute  is  likely  substantially  to  interrupt  commerce — 

note  the  closeness  of  the  language,  the  Railroad  Labor  Board,  and  I 
quote  again — 

shall  receive  for  hearing  and  decide  all  disputes — 

and  that  the  decisions  of  the  Board,  I  quote  again — 

shall  establish  standards  of  working  conditions  which  are  just  and  reasonable. 

The  Supreme  Court  held  that  that  was  not  subject  to  enforcement 
in  the  courts.     Would  you  like  a  citation  of  the  cases? 

Mr.  Clark.  That  is  in  your  statement? 

Mr.  Biddle.  No;  it  is  not. 

Mr.  Clark.  I  would  like  the  citations. 

Mr.  Biddle.  Perhaps  it  would  be  simpler  for  the  committee  if  I 
handed  a  summary  which  I  have  in  appendix  B  here,  a  summary  of 
the  legislative  history,  a  summary  of  the  Supreme  Court  cases  to 
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illustrate  this  case.     I  am  told  a  copy  of  it  is  attached  to  our  brief 
which  has  been  submitted  to  the  committee. 

Let  me  just  quote  from  one  Supreme  Court  case,  one  very  recent 
case,  the  Pennsylvania  Federation  v.  Pennsylcania  Railroad  Company. 
The  Supreme  Court  said  this  [reading]: 

It  was  contended  as  these  decisions  were  final  and  that  as  the  Board  had  com- 
plete power  over  labor  disputes,  that  that  must  be  reviewable. 

The  Court  said,  and  I  think  the  language  is  interesting,  because  the 
language  indicates,  just  as  I  have  said,  that  you  must  look  at  the 
whole  statute  to  discover  its  meaning  and  not  pick  out  one  section: 

When  the  other  sections  of  the  title  are  taken  as  a  whol  3  they  may  be  searched 
through  in  vain  to  find  any  indication  in  the  mind  of  Congress  or  any  intimation 
that  the  disputants  in  the  controversies  to  be  anticipated  were  in  any  way  to  be 
forced  into  compliance  *vn  ith  the  statute  or  with  the  judgment  pronounced  by  the 
Labor  Board  except  for  the  effect  of  adverse  public  opinion. 

Mr.  Clark.  I  am  inclined  to  the  view,  too,  that  the  orders  of  the 
Board  are  not  reviewable  in  a  court,  because  if  one  side  could  apply 
for  a  mandatory  injunction,  why,  then,  of  course,  the  opposition 
would  have  the  same  right  to  apply  for  an  injunction  against  the 
enforcement  of  the  order  which  would  throw  everything  that  the 
Board  did  into  litigation,  would  it  not? 

Mr.  B I  DOLE.  Yes,  sir. 

Mr.  Clark.  I  believe  you  have  in  yom  brief  that  Congress  expressly 
declined  to  make  the  order  reviewable  in  a  court.     Is  that  correct? 

Mr.  BiDDLE.  Yes.  An  attempt  was  made  to  put  that  in  one  of 
the  drafts  and  it  was  specifically  taken  out  by  the  House,  or  taken 
out  in  conference,  as  the  result  of  Mr.  Davis'  letter,  which  I  think 
he  introduced  in  the  hearing  here. 

Mr.  Clarf.  It  is  pretty  clear  from  the  record  that  Congress 
expressly  refrained  from  making  the  orders  of  this  Board  enforceable, 
or  I  might  say  contestable  in  the  courts. 

Mr.  BiDDLE.  I  think  it  is  fair  to  say  to  the  committee  that  the 
courts  are  not  in  agreement  on  that.  Two  district  courts  have  held 
that  view,  that  they  are  not  enforceable.  Judge  Goldsborough  here 
and  I  think  there  is  one  other  unreported  decision  of  Judge  Druffel 
which  held  otherwise.  That  question  is  now  in  the  Circuit  Court  of 
Appeals  for  the  District  of  Columbia. 

Mr.  Clark.  Here  is  the  problem  in  my  mind:  Congress  has  passed 
this  section  7  in  which  it  has  authorized  the  Board  in  these  particular 
cases,  where  there  is  a  dispute  that  may  have  a  serious  effect  upon 
the  war  effort,  to  have  these  hearings,  to  subpena  the  parties,  to  sum- 
mon the  parties,  to  go  into  the  whole  question,  and  especially  author- 
ized it  to  decide  that  question,  and  when  they  have  heard  all  the 
parties  and  reached  a  decision,  to  enter  an  order,  and  that  that  order 
shall  remain  in  effect  until  the  further  order  of  that  Board.  Now, 
they  can  do  all  that,  and  they  are  directed  to  do  all  that,  but  if  that 
order  is  not  enforceable  by  some  means  or  by  somebody,  where  do 
we  get  to  by  that  provision? 

Mr.  BiDDLE.  I  suppose  we  get  to  it  by  just  what  Montgomery 
Ward  did. 

Mr.  Clark.  What? 

Mr.  BiDDLE.  We  get  to  it  just  as  Montgomery  Ward  did. 

In  other  words,  if  the  War  Labor  Board  is  not  obeyed,  then  the 
Executive  has  the  right  to  take  over  the  plants  specifically. 
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Mr.  Clark.  Could  Congress  have  possibly  intended  to  set  up  a 
board  like  this,  to  authorize  it  to  hear  and  determine  and  order  in 
vain,  without  it  having  some  ultimate  effect  upon  the  remedy?     • 

Mr.  BiDDLE.  I  am  not  sure  that  I  understand  your  question,  Mr. 
Clark.  Let  me  put  it  this  way:  Practically  speaking,  the  President 
enforces  the  order  of  the  War  Labor  Board.  Now,  legally,  as  far  as 
going  into  the  courts  is  concerned,  the  Congress  felt  that  if  you  wanted 
to  settle  strikes  in  a  war,  you  could  not  affort  to  go  through  the 
procedures  of  a  court  to  settle  them,  having  in  mind,  let  us  say,  the 
standard  time  that  N.  L.  R.  B.  takes  to  enforce  its  orders,  some  200 
days.  So,  practically  speaking.  Congress  said  the  Board  must 
decide  these  things  promptly. 

Mr.  Clark.  Yes. 

Mr.  BiDDLE.  And  then  to  enforce  them  the  President  has  the 
power  to  seize. 

Mr.  Clark.  That  is  the  milk  in  the  coconut.  Would  Congress 
have  done  all  this  without  intending  that  somebody  would  have  the 
power  to  enforce  it? 

Mr.  BiDDLE.  I  cannot  conceive  that  it  would.  I  think  I  see  the 
drift  of  your  question,  and  that  is:  Would  Congress  have  intended 
that  all  disputes  could  be  settled  by  the  Board  and  then  that  a  great 
segment  of  industry,  15,000,000  I  think  Mr.  Davis  said,  should  be 
unenforceable  under  those  orders?     I  think  clearly  not. 

Mr.  Clark.  I  meant  a  little  more  than  that.  I  am  raising  the 
question  as  to  whether  Congress  could  possibly  have  intended  to  set 
up  this  Board  with  this  great  personnel,  great  consumption  of  time» 
and  handle,  as  I  understand,  6,700  cases,  without  having  intended 
that  in  some  way  or  by  some  right  this  ultimate  order  should  be 
enforceable. 

Mr.  BiDDLE.  I  agree  with  you.     It  could  not  have  intended  that. 

Mr.  Clark.  Now,  if  it  is  conceivable  that  Congress  deliberately 
took  the  enforcement  of  these  orders  out  of  the  hands  of  the  courts, 
then  what  other  possible  way  is  there  for  their  enforcement,  other 
than  the  Chief  Executive? 

Mr.  BiDDLE.  There  is  none. 

Now,  let  me  add,  Mr.  Clark,  that  although  the  War  Labor  Board's 
orders  cannot  be  reviewed  by  the  court,  as  I  said,  repeatedly,  the 
seizure  by  the  President  can  always  be  reviewed  by  the  court. 

Mr.  Clark.  Now,  getting  right  down  to  that,  this  proposition  that 
if  it  is  true  that  the  courts  cannot  enforce  these  orders — I  think  that 
was  clearly  indicated — you  cannot  go  into  court  on  one  of  these  orders, 
the  employer,  the  employee,  or  the  President,  it  cannot  be  litigated, 
if  that  is  true  then  they  cannot  be  enforced,  unless  they  are  enforced 
by  the  President. 

Mr.  BiDDLE.  Yes. 

Mr.  Clark.  And  if  enforced  by  the  President,  how  could  he  proceed 
otherwise  than  he  did  proceed  in  this  case?  Is  there  any  other  way 
he  could  proceed  than  by  seizure? 

Mr.  BiDDLE.  There  is  no  other  way.  Moreover,  the  statute  says 
"shall  immediately  seize." 

Mr.  Clark.  That  is  in  section  3.     I  am  speaking  of  section  7. 

Mr.  BiDDLE.  Under  section  7  there  is  no  way  at  all.  That  is  per- 
fectly clear,  I  think.  I  haven't  read  all  the  legislative  history,  but 
you  remember  Senator  Connally's  answer  to  Senator  Thomas:  Senator 
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Thomas,  knowing  labor  conditions,  was  opposed  to  court  review.  He 
asked  Senator  Connally  whether  there  was  any  court  review,  and 
Senator  Connally,  speaking  to  Senator  Thomas,  Senator  Austin,  and 
others,  said  specifically,  **No,  I  assure  you  this  will  not  get  the  labor 
disputes  into  the  courts.  That  is  one  thing  we  want  to  avoid.''  That 
is  perfectly  clear,  I  think. 

Mr.  Clark.  Now,  of  course,  when  the  Labor  Board  took  up  this 
case  it  entered  an  order  on  the  18tli  of  January  1944,  in  which,  as  you 
have  already  suggested,  it  provided  for  maintaining  the  status  quo,  it 
provided  for  elections  in  30  days,  and  so  forth,  which,  as  the  record 
shows,  Montgomery  Ward  declined  to  comply  with.  Now,  if  it  be 
conceded  that  it  thereupon  became  the  duty  of  the  Chief  Executive 
to  do  something  about  it,  you  say  he  had  on  recourse  to  the  courts  and 
he  could  not  do  anything  but  go  out  and  seize  the  property. 

Mr.  BiDDLE.  No;  I  do  not  say  that.  I  would  like  to  have  my 
statements  recorded  as  accurately  as  possible. 

Mr.  Clark.  I  did  not  intend  to  put  anything  in  7010*  mouth,  Mr. 
Biddle. 

Mr.  Biddle.  I  said  his  duty  under  the  statute  was  to  seize  the 
property.  That  is  what  he  was  told  to  do  by  the  statute.  Now,  the 
question  was  whether  or  not  a  court  of  equity  would  have  given  the 
Government  adequate  relief  to  get  possession  of  the  property.  I  said 
there  were  two  things  involved.  First,  I  said  it  was  his  duty,  imder 
the  whole  structure  of  the  act,  not  to  go  into  the  coiu-t  but  to  seize 
the  property;  and,  secondly,  I  said  that  until  there  was  a  real  inter- 
ference a  court  of  equity  would  hardly  see  any  reason  to  help  the 
Government,  with  all  its  power  to  take  and  its  direction  under  the 
statute  to  take.  The  court  would  say,  "Well,  why  don't  you  go  in 
and  take  it?    Why  do  you  need  us?" 

Mr.  Clark.  The  point  I  was  discussing  here,  I  was  laying  the 
provisions  of  section  3  aside  and  I  was  referring  to  section  7,  in  which 
there  is  no  direction  to  seize. 

Mr.  Biddle.  Under  section  7  the  Government  could  not  have 
asked  a  court  of  equity  to  do  anything.     That  is  clear. 

Mr.  Clark.  Now,  then,  that  order,  or  any  order  of  the  Board  that 
is  contested,  there  is  no  governmental  agency  or  power  to  enforce  it 
other  than  the  power  you  possess  through  the  President. 
Mr.  Biddle.  That  is  right. 

Mr.  Clark.  And  he,  under  the  provisions  of  section  7,  could  Rot  go 
into  court  to  effect  that  enforcement? 
Mr.  Biddle.  No. 

Mr.  Clark.  The  only  thing  he  could  do  was  to  take  physical 
possession  of  the  property. 
Mr.  Biddle.  That  is  right. 

Mr.  Clark.  The  thing  that  has  caused  some  alarm  in  the  minds  of 
the  people  of  the  country,  as  some  people  indicate,  is  the  question  of 
why  use  soldiers.  If  the  only  way  to  enforce  what  Congress  put  into 
section  7  was  to  take  possession,  was  there  any  way  he  could  have  done 
it  short  of  using  the  Army  in  this  case? 

Mr.  Biddle.  I  think  that  depends  on  the  resistance.  I  do  not  think 
it  is  a  question  of  what  he  could  have  done,  it  is  a  question  of  what  it 
was  wise  to  do.  Every  other  plant  had  been  taken — practically  every 
other  plant — by  the  Army  and  Navy  sending  their  men  in,  and  as  the 
result  of  that  show  that  the  Goveroment  was  in  earnest  in  taking  over 
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the  plant,  there  had  never  been  any  resistance  when  the  armed  forces 
went  in.  We  expected,  when  the  armed  forces  went  in  there  would  be 
no  such  show  of  resistance. 

Moreover,  if  there  was  any  resistance  I  would  far  rather  have  the 
Army,  disciplined  as  they  are,  deal  with  any  resistance — and  we  did 
not  know  what  it  would  be — than  the  United  States  marshals. 

Mr.  Clark.  Was  there  any  way  in  this  particular  case  to  avoid  the 
use  of  the  Army? 

Mr.  Biddle.  I  did  not  see  any.    I  do  not  quite  know  what  you  have 

in  mind.  . 

Mr.  Clark.  Well,  I  have  this  in  mind:  When  this  particular  case 
was  certified  to  the  Chief  Executive  by  the  War  Labor  Board  they  vir- 
tually said  to  him:  "Here  is  the  situation:  We  have  entered  our  order 
and  we  are  at  the  end  of  our  rope,  so  far  as  the  provisions  of  section  7 
are  concerned."  Now,  according  to  your  opinion,  with  which  I  agree, 
it  became  the  duty  of  the  President  to  take  over  the  situation  and  do 
something  about  it.  Either  back  away  from  it  entirely,  or  to  go  on 
through  with  it  and  do  something.  Now,  in  doing  that,  could  he  have 
done  otherwise  than  use  the  Army  in  this  particular  Montgomery 
Ward  case?    That  is  what  I  mean. 

Mr.  Biddle.  Marshals  were  sent  down,  and  Mr.  Avery  refused 
to  recognize  the  position  of  the  marshals.  Marshals  are  used  for 
serving  writs;  they  are  court  officers,  and  I  suppose  technically  we 
could  have  ordered  the  marshals  to  take  over  the  plant.  Reahstically 
speaking,  I  think  that  would  not  have  been  the  appropriate  thing 
to  do.  As  Congress  knew,  in  every  one  of  these  cases  before  the 
statute  was  passed  the  President  had  used  the  armed  forces,  and  the 
Congress  had  approved  the  Executive  order  and  therefore  presumably 
approved  the  action  taken  under  the  Executive  order  before  the 
statute  was  passed.  So  it  seems  to  me  that  Congress  substantially 
directed  the  President  to  take  immediate  possession.  Tl^ey  knew 
he  always  did  take  possession  in  this  way,  and  that  was  the  appro- 
priate thing  lor  him  to  do.  As  Commander  in  Chief,  to  prevent 
strikes  in  the  war  period,  he  was  sending  his  soldiers  in  to  take  over 
the  plant. 

Mr.  Clark.  Well,  now,  if  the  President,  through  the  Secretary  of 
Commerce  or  someone  else,  had  requested  the  marshals  to  take  oyer 
the  plant  they  could  not  have  been  invested  with  any  civil  authority 
to  do  that? 

Mr.  Biddle.  The  marshals? 

Mr.  Clark.  Yes. 

Mr.  Biddle.  No. 

Mr.  Clark.  They  really  and  technically  would  not  have  been 
subject  to  the  orders  of  the  President,  would  they? 

Mr.  Biddle.  The  marshals  are  appointed  by  the  President,  but 
the  marshals  are  appointed  as  civil  officers  to  carry  out  certain 
functions. 

Mr.  Clark.  Is  it  your  judgment  if  that  course  had  been  pursued 
there  would  have  been  a  great  likelihood  of  disorder  or  some  untoward 
incident,  rather  than  by  the  use  of  the  Army?  ^ 

Mr.  Biddle.  That  is  what  I  am  afraid  of.  I,  having  been  United 
States  attorney,  know  the  way  marshals  act.  I  would  not  trust  the 
marshals  to  take  over  a  plant  personally.  I  think  it  would  have  been 
a  very  doubtful  procedure.     You  see,  a  marshal,  after  all,  is  an  officer 
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of  the  court.  Here  the  Presyient  is  acting  as  Commander  in  Chief. 
Now,  it  is  perfectly  appropriate  when,  for  instance,  illegal  acts  occur, 
for  the  marshals  to  enforce  the  law  in  the  plant.  That  is  a  different 
matter  than  taking  possession  under  the  statute. 

Mr.  Clark.  Well,  would,  in  your  opinion,  the  owner  of  the  property 
who  shows  a  disposition  to  resist  the  President's  authority  to  take 
over  the  plant  be  more  likely  to  resist  the  marshals  or  the  Army? 

Mr.  BiDDLE.  Coming  to  Mr.  Avery,  I  think  Mr.  Avery  just  waited 
until  the  soldiers  took  him  out.  I  think  they  removed  him  much  more 
quietly  and  much  more  sensibly  than  the  marshals  would  have. 

Mr.  Clark.  And  made  a  better  picture  for  him. 

Mr.  BiDDLE.  And  made  a  better  picture  for  him,  which  is,  of  course, 
what  he  wanted.  That  is  perfectly  all  right.  We  gave  him  his 
picture. 

Mr.  Clark.  That  is  all  the  questions  I  have  at  the  moment. 

The  Chairman.  Mr.  Dewey. 

Mr.  Dewey.  Mr.  Biddle,  in  your  statement,  in  your  conclusions 
you  submitted  certain  ideas  which  I  think  are  possibly  the  basis  of 
this  congressional  investigation,  and  that  is  to  ascertain  the  powers  of 
the  President  to  seize  properties  even  in  wartime  or  the  Congress  to 
enact  legislation  for  the  seizure  of  properties;  in  other  words,  to  clarify 
just  what  is  the  law. 

Mr.  Biddle.  Exactly. 

Mr.  Dewey.  I  note  there  seems  to  be  doubt  in  your  own  mind, 
because  in  your  smnmary  you  state,  or  in  yom*  conclusion  you  state: 

If  changes  are  to  be  made,  there  are  two  points  that  I  respectfully  submit 
require  careful  consideration.  In  the  first  place,  no  statute  designed  to  deal 
with  wartime  labor  disputes  should  depend  for  its  application  on  technical  dis- 
tinctions between  manufacture  and  production,  on  the  one  hand,  and  other  essen- 
tial economic  operations  and  services,  on  the  other. 

Now,  to  me  that  is  the  whole  milk  in  the  coconut  on  this  matter 
that  is  before  us.  You,  the  A^ar  Labor  Board,  and  vaiious  other 
agencies  maintain  that  a  mail-order  house  is  a  war-production  effort 
and  that  "production"  is  synonymous  with  selling  retail  merchandise 
over  the  counter  and  by  mail. 

Now,  I  will  leave  that  point  just  for  a  moment,  as  that  is  what  we 
are  really  searching  for.  But  I  note  on  page  2  of  your  statement  that 
you  combine  all  labor  disputes  which  may  lead  to  substantial  inter- 
ference with  the  war  effort.  You  underline  "all."  Well,  natm-ally, 
that  is  correct.  That  is  our  understanding,  I  think,  of  the  act,  but 
there  again  we  have  probably  different  points  of  view  as  to  whether 
this  particular  case,  and  other  cases  that  might  arise  out  of  it,  do  lead 
to  a  substantial  interference  with  the  war  effort. 

Mr.  Biddle.  May  I  interrupt  you  a  moment,  Mr.  Dewey? 

Mr.  Dewey.  Yes,  sir. 

Mr.  Biddle.  I  take  it  then,  that  you  are  in  agreement  with  mv 
'  interpretation  of  section  7,  that  the  Board  had  jurisdiction  over  all 
labor  disputes.     I  wanted  to  be  sure  that  I  understood  you. 

Mr.  Dewey.  I  think  there  is  no  doubt  in  our  minds  that  the  Smith- 
Connally  Act  provides  for  the  taking  over  of  plants  where  there  is 
actually  war  production  being  carried  on. 

Mr.  Biddle.  You  mistake  me,  Mr.  Dewey.  I  asked  you  whether 
your  view,  so  I  can  understand  your  question,  was  that  section  7  gave 
the  War  Labor  Board  power  to  settle  disputes  in  all  industry  and  not 
merely  plants  that  produce  directly  for  the  war  effort. 
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Mr.  Dewey.  That  is  where  you  and  I  differ  a  little  bit,  or  at  least 
my  interpretation  differs  from  yours.  They  must  substantially  inter- 
fere with  the  war  effort. 

Mr.  Biddle,  You  are  speaking  of  section  7,  Mr.  Dewey? 

Mr.  Dewey.  Wherever  it  appears,  there  must  be  a  substantial 
interference  with  the  war  effort. 

Mr.  Biddle.  Interference,  I  agree. 

Mr.  Dewey.  Now,  on  page  3,  in  the  Background  of  the  Mont- 
gomery Ward  Case,  you  say: 

Montgomery  Ward  &  Co.  had  been  involved  in  approximately  20  dispute  cases 
before  the  National  War  Labor  Board. 

Then,  skipping  a  couple  of  lines,  you  say: 

In  fact,  Montgomery  Ward  &  Co.  had  publicly  taken  the  position  that  it  was 
not  bound  by,  and  would  not  comply  with,  the  no-strike  and  no-lock-out  pledge 
that  had  been  given  by  labor  and  industry  to  the  President  on  December  17,  1941. 

Now,  of  course  an  industry  cannot  strike.  It  might  lock  out.  Has 
Montgomery  Ward  &  Co.  locked  out  in  any  case  that  you  know  of 
since  1941? 

Mr.  Biddle.  I  do  not  know  the  details  of  the  cases. 

Mr.  Dewey.  You  made  the  statement  that  it  had. 

Mr.  Biddle.  I  was  referring  to  the  statement  of  the  company  that 
they  were  not  bound  by  the  no-strike,  no-lock-out  agreement.  I  was 
not  referring  to  whether  they  locked  out,  I  was  referring  to  the  fact 
they  would  not  abide  by  the  national  agreement. 

Mr.  Dewey.  You  said  that — 

Montgomery  Ward  &  Co.  had  been  involved  in  approximately  20  dispute  cases 
before  the  National  War  Labor  Board — 

and  in  the  same  paragraph — 

In  fact,  Montgomery  Ward  &  Co.,  had  publicly  taken  the  position  that  it  was 
not  bound  by,  and  would  not  comply  with,  the  no-strike  and  no-lock-out  pledge. 

Mr.  Biddle.  That  is  right. 

Mr.  Dewey.  I  just  wanted  to  straighten  that  out  for  the  record 
that  no  matter  what  may  be  their  position  they  have  not  locked  out. 

Mr.  Biddle.  That  is  clear.  I  do  not  think  that  I  stated  that 
they  had. 

Mr.  Dewey.  I  just  wanted  to  straighten  that  out,  because  it  might 
be  inferred  that  they  had. 

Mr.  Biddle.  Yes;  that  is  quite  right. 

Mr.  Dewey.  Now,  in  Mr.  Davis*  testimony  2  days  ago  he  stated 
that  in  various  cases  he  had  not  complied  with  the  provisions  of  the 
Smith-Connally  Act  as  noted  in  section  8  subparagraph  (2),  which 
states: 

For  not  less  than  thirty  days  after  any  notice  under  paragraph  1  is  given,  the 
contractor  and  his  employees  shall  continue  production  under  all  the  conditions 
which  prevailed  when  such  disputes  arose,  except  as  they  may  be  modified  by 
mutual  agreement  or  by  decision  of  the  National  War  Labor  Board. 

Now,  that,  as  I  recall  it,  was  one  of  the  outstanding  points  of  the 
Smith-Connally  bill,  that  there  should  be  a  30-day  cooling-off  period. 
Mr.  Davis  stated  that  he  had  not  enforced  that  in  the  Montgomery 
Ward  case.  In  other  words,  is  there  any  derehction  of  duty  on  the 
part  of  the  Board  in  not  complying  with  the  provisions  of  the  Smith- 
Connally  Act? 
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Mr.  BiDDLE.  I  would  like  to  have  Mr.  Davis'  statement.  I  am  not 
quite  sure  what  he  said.     Do  you  have  the  record? 

Mr.  Dewey.  It  is  contained  in  his  statement.  I  naturally  do  not 
quote  him  verbatim.  The  statement  consisted  of  23  closely  written 
pages.  I  have  it  before  me.  His  statement  is  that  because  the 
company  had  disobeyed  the  act  he  did  not  care  to  order  the  men  back 

to  work.  .  '  , 

Mr.  BiDDLE.  I  am  not  quite  sure  what  you  mean.     You  mean  in  the 

Montgomery  Ward  case't 

"Mt  Dew^ey     jies 

Mr  BiDDLE.  In  the  Montgomery  Ward  case  the  men  went  out  and 
struck,  and  I  think  Mr.  Davis  said  he  of  course  did  not  order  them  back 
to  work  when  the  strike  was  caused  by  the  noncompliance  of  the 
employer.     Is  that  what  you  mean? 

Mr.  Dfwey.  That  is  right.     That  is  what  Mr.  Davis  said. 

Mr.  BiDDLE.  Yes.  •        ^  x  ^ 

Mr.  Dewey.  It  seems  to  me  that  when  the  Congress  writes  statutes 

the  provisions  should  be  carried  out. 

Mr.  BiDDLE.  I  see  what  you  mean. 

Mr.  Dewey.  Not  left  tothe  discretion  of  the  Board. 

Mr.  BiDDLE.  Let  us  see  what  Mr.  Davis  should  have  done  that  he 
did  not  do.  I  take  it  from  what  you  said  you  think  he  ought  to  have 
certified  to  the  President  to  take  over  the  plant  quicker  than  he  did. 
Was  that  the  conclusion?    Because  that  is  the  only  thing  he  could 

have  done.  ..      .,       •  j       on  j 

Mr.  Dewey.  That  there  was  no  notice  of  strike  given  and  no  30-day 

cooling-off  period. 

Mr.  BiDDLE.  I  was  trying  to  get  at  Mr.  Davis'  responsibility. 

Mr  Dewey.  I  think  Mr.  Davis  should  have  obeyed  the  law. 

Mr.  Biddle.  What  should  he  have  done?  The  only  tlung  Mr. 
Davis  could  have  done  was  to  certify  this  question  even  more  quickly, 
or  this  dispute  even  more  quickly,  to  the  President  and  asked  the  Presi- 
dent to  take  over  the  plant  immediately,  because  these  men  had  been 
out  because  the  company  would  not  comply.  Now,  I  take  it  that 
there  is  always  a  certain  leeway  given  to  the  War  Labor  Board  to  try 
to  win  compliance.  The  telegram  was  sent.  You  hesitate  to  take 
over  a  plant  with  that  great  war  power.  I  think  the  judgment  used  in 
net  taking  the  plant  over  immediately,  as  you  seem  to  suggest,  was  a 
wise  one,  nor  do  I  think  it  was  illegal. 

Mr.  Dewey.  Does  that  imply,  probably,  that  there  was  some  doubt 
in  Mr.  Davis'  mind  as  to  the  status  of  this  plant  as  being  a  war  manu- 
facturing plant,  because  that  provision  only  applies  to  plants  in  war 

production?  ,      ^,     ta     •     x/r     t-.  m. 

Mr.  BiDDLE.  That  decision  was  not  for  Mr.  Davis,  Mr.  Dewey,  it 
was  for  me.     When  the  case  was  brought  to  me,  I  gave  the  opinion. 

No;  I  think  what  it  implies  is  that  Mr.  Davis  was  cautious  in  assert- 
ing this  great  power  of  seizure  and  wanted  to  exliaust  every  other  pos- 
sibility to  try  to  get  Mr.  Avery  to  comply  by  sending  the  President's 
telegram,  which  did  result  in  immediate  compliance  of  the  union,  and 
then  it  was  necessary,  when  Montgomery  Ward  would  not  comply,  to 
♦otp  pction 

The  Chairman.  Will  the  gentleman  from  Illinois  yield? 

Mr.  Dewey.  Yes,  of  course. 
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The  Chairman.  I  would  like  to  point  cut  I  do  not  see  anything  in 
the  War  Labor  Disputes  Act  which  requires  the  Board  to  order  the 
strikers  back. 

Mr.  BiDDLE.  I  am  sorry,  but  I  did  not  hear. 

The  Chairman.  I  say,  I  do  not  see  anything  in  the  War  Labor 
Disputes  Act  that  directs  the  Board  to  order  the  strikers  back  in  this 
case.     If  it  is  in  there,  I  would  like  to  have  it  pointed  out. 

Mr.  Dewey.  Well,  it  has  been  my  interpretation  at  least  and  it 
seems  to  be  substantiated  by  some  of  the  drafters  and  our  colleagues 
who  have  worked  on  this  bill,  that  that  section  8  (2)  means  exactly 
that  thing  in  connection  with  a  war  plant.  It  does  not  mean  when 
a  plant  is  not  in  war  production. 

Mr.  Biddle.  Mr.  Dewey,  let  me  add,  the  only  thing  Mr.  Davis 
could  do  was  to  certify  to  the  Piesident.  He  had  no  way  of  enforcing 
his  order.  Now,  you  ask  me  why  he  did  not  ceitify  immediately. 
I  said  a  man  should  be  cautious  in  certifying  these  seizures.  There  is 
no  other  thing  he  could  do. 

Mr.  Dewey.  Now,  I  would  like  to  step  along  covering  the  same 
general  subject  as  to  the  category  in  which  Montgomery  Ward  & 
Co.  falls  as  a  business.  It  probably  has  not  been  brought  to  your 
attention,  but  on  April  15,  the  regional  war  labor  board  for  the  sixth 
region,  which  covers  Chicago  and  a  number  of  States  adjoining  the 
State  of  Illinois,  including  Minnesota,  refused  jurisdiction  on  a  labor 
disturbance  in  Sears,  Roebuck. 

Mr.  Biddle.  Yes,  I  am  familiar  with  that. 

Mr.  Dewey.  You  are  familiar  with  that? 

Mr.  Biddle.  Yes. 

Mr.  Dewey.  You  are  also  familiar  with  a  paragraph  of  the  majority 
opinion  of  that  regional  board  which  reads  as  follows: 

The  Board's  majority  found  the  answer  to  that  question  in  part  in  the  Gariison 
memo  of  May  27,  1943,  section  D,  in  which  it  appears  that  the  Board  will  not 
ordinarily  place  its  order  on  top  of  a  National  Labor  Relations  Board  order.  It 
will  only  do  so  if  that  course  appears  necessary  in  order  to  prevent  a  serious  inter- 
ference with  the  eflFective  prosecution  of  the  war. 

Now,  it  goes  on  and  reiterates  that  same  statement  in  the  balance 
of  the  paragraph,  but  here  the  regional  labor  board  used  jurisdiction 
on  a  labor  disturbance  occurring  in  another  similar  type  of  industry, 
and  as  you  state  in  your  opinion  addressed  to  the  President  on  April 
22: 

In  fiscal  year  1943,  the  company's — 

that  is,  Montgomery  Ward  &  Co. — 

gross  sales  amounted  to  $634,276,000,  and  that  they  have  a  total  number  of 
retail  stores  in  excess  of  600. 

I  just  looked  up  to  see  what  the  gross  sales  of  Sears,  Roebuck  were 
during  the  fiscal  year  1943,  and  the  gross  sales  of  that  company  were 
$876,038,037,  and  that  they  have  596  retail  stores,  or  fom*  less  than 
those  mentioned  for  Montgomery  Ward  &  Co. 

I  only  bring  that  matter  into  the  case  to  again  show  that  there  is 
some  doubt  even  in  the  War  Labor  Board  itself  as  to  whether  Mont- 
gomery W  ard  &  Co.  is  a  manufacturing  establishment  or  a  production 
establishment  necessary  for  the  war  business.  In  the  one  case  they 
evidently  did  not  find  that  it  was  necessary,  and  in  the  other  case  it 
was  found  that  it  was  necessary. 
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Mr.  BiDDLE.  May  I  take  that  in  the  form  of  a  question  and  answer 
it,  Mr.  Congressman? 

Mr.  Dewey.  Yes. 

Mr.  BiDDLE.  We  did  not  take  over  Montgomery  Ward  because 
they  did  a  business  of  $600,000,000  a  year;  we  took  over  Montgomery 
Ward  because  of  its  long  history  of  labor  disputes  which  spread  so 
that  the  truckers  were  refusing  deliveries  and  refusing  pick-ups, 
and  resolutions  were  coming  from  other  unions  threatening  a  very 
serious  labor  situation. 

Mr.  Dewey.  May  I  just  interrupt  there  one  moment,  please,  Mr. 

Attorney  General? 

At  the  time  the  opinion  was  written  those  truckers  had  gone  back 

to  work.  .  1    ^  T 

Mr.  BiDDLE.  They  had,  but  they  refused  to  cross  the  picket  Ime; 

they  went  back  aftei-wards. 

To  finish  what  I  was  saymg,  in  other  words,  the  question  is  the 
seriousness  of  the  strike  and  how  it  may  spread,  that  and  the  fact 
that  the  statute  says  specifically  in  section  7  (a),  **In  making  any- 
such  decision  the  Board  shall  conform  to  the  provisions  of  the  Fair 
Labor  Standards  Act  and  the  National  Labor  Relations  Act,"  and 
they  decided  in  the  Sears  case  that  this  was  a  judgment  of  the  National 
Labor  Relations  Board,  reservmg,  of  course,  that  great  emergency 
power  which  might  be  called  into  effect,  and  deciding  that  was  not 
a  case  apparently,  which  threatened  the  situation  as  seiiously  as  did 
this  case.  In  other  words,  simply  because  both  companies  are  large 
companies  does  not  mean  you  have  to  take  them  both  over. 

Mr.  Dewey.  That  is,  of  course,  true.  Of  course,  I  am  not  a  lawyer, 
but  as  far  as  my  civil  study  of  this  matter  goes,  and  your  brief,  as 
far  as  that  is  concerned,  there  is  a  great  deal  of  stress  laid  by  you, 
not  only  in  this  statement  but  in  your  brief,  that  production  and  mer- 
chandising are  one  and  the  same  thmg,  and  there  is  an  attempt  to 
draw  practically  every  type  of  company  under  the  War  Labor  Dis- 
putes Act,  and  I  agree  that  that  is  one  of  the  things  that  should  be 
clarified  and  not  left  in  the  open. 

Mr.  BiDDLE.  My  argument  is  not  that  production  and  manu- 
facturing is  the  same  thing  by  any  means,  my  argument  is  where  both 
words  are  used  in  the  act;  but  by  using  "manufacturing"  and  "pro- 
duction," Congress  could  hardly  have  meant  that  section  3  should 
be  confined  to  manufacturing  where  it  also  used  the  word  "produc- 
tion," which  is  given  a  broad  scope  in  every  other  section  of  the  act. 

Mr.  Dewey.  I  think,  and  I  hope,  out  of  this  investigation  there 
will  be  some  constructive  steps  taken  in  our  representation  or  report 

to  the  Congress.  ,    x-        t      n 

Now,  in  order  not  to  take  too  much  of  my  colleague  s  tune  1  will 
just  go  to  one  last  point,  which  is  more  or  less  one  question,  probably 
followed  by  a  little  statement  of  my  own.  I  am  reading  now  from 
Mr.  Davis'  statement  in  answer  to  Mr.  Elston.    Mr.  Elston  queried 

him. 

Mr.  BiDDLE.  What  page  is  that  on?  . 

Mr.  Dewey.  This  is  on  page  106  of  Mr.  Davis'  statement.  It  is 
about  the  third  or  fourth  query. 

Mr.  BiDDLE.  Yes,  sir. 

Mr.  Dewey  (reading): 

Mr.  Elston.  Didn't  you  say  to  Congress  that  you  didn't  want  any  authority 
to  enforce  the  powers  you  already  had? 
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Mr.  Davis.  I  don't  know,  Mr.  Elston,  whether  you  understand  your  own 
question  or  not,  frankly.  What  I  am  saying  to  you  is:  We  don't  want  any  duty 
or  power  to  enforce  our  own  orders  at  all.  We  want  to  hand  that  over  to  the  cop. 
We  cannot  be  a  successful  tripartite  agency  if  we  are  our  own  policemen.  That 
doesn't  mean  that  I  don't  think  our  orders  should  be  enforced  by  anyone. 

Now,  my  question  is:  Are  you  the  policeman?    Are  you  the  cop? 

Mr.  BiDDLE.  No;  I  am  not  a  cop;  I  am  just  a  lawyer. 

Mr.  Dewey.  But  apparently  there  is  the  search  for  a  cop.  If  a  cop 
is  not  in  the  Attorney  General's  office,  then  where  do  you  think  he 
might  be?    Who  is  the  cop? 

Mr.  BiDDLE.  That  depends  on  the  particular  case. 

You  mean,  who  enforces  these  seizures? 

Mr.  Dewey.  I  am  very  much  in  the  dark  in  this  regard,  myself, 
but  Mr.  Davis  claims  to  have  no  authority  and  wants  a  cop.     Who 

is  the  cop? 

Mr.  BiDDLE.  Well,  it  is  very  clear  to  me  who  enforces  tham.  If 
by  the  word  "cop,"  you  mean  what  person  has  the  Congress  chosen 
to  enforce  these  orders,  it  is  the  President,  as  you  have  said.  So,  it 
is  clear  to  me  that  the  President  is  the  man  who  enforces  the  orders. 

Mr.  Dewey.  You  think  in  this  reference  it  refers  to  the  Chief 
Executive? 

Mr.  BiDDLE.  That  section  3  refers  to  the  Chief  Executive. 

Mr.  Dewey.  No.  I  am  trying  to  find  out  what  Mr.  Davis  meant. 
He  is  chairman  of  the  Board.     He  said  he  had  no  authority. 

Mr.  BiDDLE.  I  think  you  will  have  to  ask  Mr.  Davis  what  he  means 
by  the  word  "cop.''     I  just  do  not  know. 

Mr.  Dewey.  You  gave  an  opinion  to  Mr.  Davis  later  for  his  pro- 
cedure and  I  thought  probably  I  could  obtain  some  information  from 
you  as  to  the  interpretation  of  the  word  "cop." 

Mr.  BiDDLE.  I  am  sorry. 

Mr.  Dewey.  Well,  we  will  leave  that  word  "cop."  But  there  is  no 
doubt  about  it  that  there  are  many  agencies,  some  conflicting  with  one 
another,  are  there  not? 

Mr.  BiDDLE.  In  what  field? 

Mr!  Dewey.  In  the  labor-management  field.  Now,  let  us  enum- 
erate just  a  few  that  I  know.  We  have  the  Conciliation  Service  of 
the  Labor  Department. 

Mr.  BiDDLE.  That  does  conciliation. 

Mr.  Dewey.  Yes. 

Then,  we  have  the  National  Labor  Relations  Board. 

Mr.  BiDDLE.  That  functions  under  your  statute. 

Mr.  Dewey.  Then,  we  have  the  War  Labor  Board. 

Mr.  BiDDLE.  That  functions  also  under  your  statute. 

Mr.  Dewey.  Now,  we  have  Judge  Vinson,  Director  of  War  Statiliza- 
tion,  I  think,  or  National  Stabilization — I  have  forgotten  the  exact 
title,  but  by  a  directive  he  may  appear  with  sanctions.  Then,  we  have 
your  own  department.  That  is  five.  Then,  I  think  that  probably 
the  War  Manpower  Act  under  Mr.  Paul  McNutt  has  something  to 
say  about  it,  and  I  am  very  sure  we  all  know  that  General  Hershey, 
under  the  Selective  Service  Act,  has  something  to  say  about  it.  Then, 
I  understand  that  in  the  War  Department  they  have  a  conciliation 
service,  and  a  similar  one  in  the  Navy  Department. 

The  only  thing  that  is  surprising  to  me  is  how  these  good  workmen 
that  have  really  done  a  splendid  job,  and  how  these  splendid  indus- 
tries that  have  produced  more  material  out  of  this  country  than  prob- 
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ably  all  the  rest  of  the  belligerents  together,  how  they  have  been  able 
to  keep  going  under  the  jurisdiction  of  9  or  10  bureaus  or  agencies, 
each  one  having  to  do  with  the  relationship  between  management  and 
labor. 

I  am  going  to  ask  the  chairman  of  the  committee,  in  due  course,  to 
call  as  a  witness  the  director  of  the  Bureau  of  the  Budget.  The  matter 
of  budgeting  is  not  of  great  importance,  apparently,  in  these  days, 
but  he  is,  I  believe,  coordinator  of  laws,  agencies  and  bureaus,  and  I 
would  like  to  have  him  report  on  just  how  many  agencies  are  working 
in  the  relationship  between  labor  and  management,  if  there  is  a  con- 
flict. I  hope  that  there  again  this  committee  might  make  a  report  to 
the  Congress  with  the  view  of  centralization  and  clarification.  [See 
AppendLx.] 

Mr.  BiDDLE.  I  think  that  is  a  most  admirable  suggestion,  Mr. 
Dewey.  I  am  very  glad  to  concur  in  what  you  said  about  the  efforts 
of  American  war  workers.  I  think  one  reason  for  the  lack  of  litigation 
and  lack  of  strikes  is  due  essentially  to  the  way  the  War  Labor  Board 
has  handled  these  disputes. 

The  Chairman.  Mr.  Byrne. 

Mr.  Byrne.  Mr.  Attorney  General,  I  would  like  a  little  elaboration 
on  that  part  of  your  statement  in  title  III,  The  Practical  Problem  in 
the  Ward  Case. 

Mr.  BiDDLE.  What  page? 

Mr.  Byrne.  Page  6,  title  III,  The  Practical  Problem  in  the  Ward 
Case. 

Mr.  BiDDLE.  Yes,  sir. 

Mr.  Byrne.  You  said  about  the  middle  of  the  page: 

More  specifically  I  ask  the  committee  to  consider  whether,  in  view  of  the  present 
state  of  our  food  program,  anyone  should  view  with  indifference  any  disruption 
whatsoever  of  the  distribution  of  farm  equipment. 

Now,  let  us  get  the  importance  of  that  in  your  mind  as  to  Mont- 
gomery &  Ward.  I  am  speaking  now  of  its  magnitude,  size,  and  im- 
portance to  the  war  effort. 

Mr.  BiDDLE.  Mr.  Byrne,  all  I  can  say  is  I  cannot  think  of  this  war  as 
anything  but  total  war  and  total  economy.  Certainly,  if  farm 
machinery  does  not  get  to  the  farmers  they  do  not  get  out  the  food, 
and  that  does  effect  the  forces  abroad.  It  seems  to  me  a  self-evident 
proposition,  and  I  cannot  emphatically  enough  say  to  this  committee 
that  this  must  be  a  broad  interpretation.  If  we  try  to  take  one  part 
of  the  industry  as  a  whole  and  say,  "Gentlemen,  you  can  strike  all  you 
want";  and  to  another  industry,  "You  must  not  strike,"  I  do  not  think 
that  is  a  total  war  effort,  and  therefore  it  seems  to  me  not  inappropriate 
to  point  out  that  where  the  company  did  distribute  this  farm  ma- 
chinery it  affected  the  farmers,  which  in  turn  affected  the  war.  You 
have  to  take  this  thing  as  a  whole,  as  a  unit. 

Mr.  Byrne.  Now,  what  do  you  think,  General,  about  the  fact  that 
certain  auxiliary  departments  of  Montgomery  Ward,  like  Hummer, 
were  manufacturing  very  essential  war  materials?  Does  that  enter 
into  your  thoughts  regarding  the  necessity  of  taking  over  this  plant? 

Mr.  BiDDLE.  Not  technically,  but  in  the  broad  picture,  yes.     They 

have  four  manufacturing  plants.     They  are  not  a  manufacturing 

establishment  per  se,  but  they  have  four  divisions,  and  they  do  some 

.manufactuiing.     I  do  not  want  to  exaggerate  that,  to  be  perfectly  fair 

to  the  committee,  I  think  it  is  a  small  part  of  the  great  picture.     The 
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essence  of  the  picture  is  the  whole  thing  together — this  great  distribut- 
ing oi^anization,  and  it  was  that  essentially,  of  course — it  was  a 
distributing  organization,  with  certain  manufacturing  appendages,  il 
you  want  to  call  it  that,  and  a  very  serious  labor  conflict  coming  on. 
I  do  not  want  to  emphasize  that. 

Mr.  Byrne.  General,  don't  you  really  want  to  emphasize  the  fact 
that  78,000  employees  enter  into  this  picture? 

Mr.  BiDDLE.  I  do. 

Mr.  Byrne.  Don't  you  want  to  emphasize  the  fact  that  the  Mont- 
gomery Ward  people  contribute  to  the  pleasure,  welfare,  and  neces- 
sities of  upward  of  30,000,000  of  our  130,000,000  population? 

Mr.  BiDDLE.  Yes;  I  think  that  is  true. 

Mr.  Byrne.  Does  not  that  enter  into  it  very  largely? 

Mr.  BiDDLE.  Yes;  and  I  did  try  to  state  that. 

Mr.  Byrne.  In  other  words,  it  is  not  a  corner  grocery  store  or  a 
corner  drug  store,  is  it? 

Mr.  BiDDLE.  Of  course  it  is  not. 

Mr.  Byrne.  That  is  self-evident,  isn't  it? 

Mr.  BiDDLE.  That  is  self-evident.  Every  day  we  are  requisitioning 
farms  for  artillery  ranges.  That  is  not  the  problem.  The  problem 
is  whether  or  not  we  are  going  to  have  strikes  in  this  country  while 
the  war  is  going  on. 

Mr.  Byrne.  Near  the  bottom  of  page  6,  I  read  the  following  state- 
ment: 

Certainly,  any  man  who  wishes  to  view  this  branch  of  the  issue  dispassionately 
must  ask  himself  this  question:  Suppose  in  the  Ward  case  it  was  the  union  rather 
than  the  company  which  defied  the  order  of  the  War  Labor  Board  and,  resorting 
to  its  economic  power,  maintained  a  recalcitrant  strike.  Suppose  the  company 
rather  than  the  union  was  the  petitioner  for  relief  and  that  the  War  Labor  Board, 
in  maintenance  of  its  authority  and  in  aid  of  the  company  and  its  customers  had 
recommended  in  this  case,  as  it  has  in  others,  that  the  President  take  possession 
of  the  plant.  Assume  that  on  that  record  the  President  had  acted  and  that  the 
criminal  provisions  of  the  act  were  now  invoked  against  the  union.  Would 
anyone  question  the  President's  authority  to  take  the  plant? 

What  you  kindly  elaborate  on  that  a  little,  please? 

Mr.  BiDDLE.  I  thought  that  illustration  sharply  presented  this 
problem.  Let  us  assume  there  was  a  strike  throughout  all  the  Mont- 
gomery Ward  distribution  system  and  throughout  its  factories,  tying 
up  this  great  service  organization  which  was  servicing  the  country  with 
machinery  and  other  things,  would  the  Congress  or  the  people  say, 
"No,  Mr.  President;  you  must  let  this  strike  spread  in  this  great  or- 
ganization; let  it  spread  everywhere"?  I  think  not.  It  seems  to  me 
that  simply  sharpened  the  issue,  because  if  the  seizure  is  fair  on  one 
side  it  certainly  is  fair  on  the  other  side  also. 

Mr.  Byrne.  That  is  a  satisfactory  answer,  General,  to  me. 

Now,  General,  on  page  8  of  your  statement,  at  about  the  middle  of 
the  page  there  appeai-s  this* 

As  to  points  (1)  and  (3),  there  seemed  to  be  no  room  for  argument.  Certainly 
the  properties  of  Montgomery  Ward  in  Chicago  were  plants  or  facilities,  and  in  fact 
the  company  has  never  argued  otherwise.  Certainly,  these  plants  and  facilities 
dealt  in  articles  or  materials  which  might  be  required  for  the  war  effort  or  which 
might  be  useful  in  connection  therewith.  Farm  machinery  and  supplies,  electrical 
supplies  and  essential  goods  of  that  description  are  clearly  useful  in  connection  with 
the  war  effort.  That  is  why  the  War  Production  Board  gives  priorities  for  their 
manufacture  and  distribution.  In  fact,  that  is  why  the  War  Production  Board  had 
actually  given  Montgomery  Ward  &  Co.  priorities  and  preference  ratings  for  goods 
of  this  kind. 


154    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

You  are  aware  that  there  has  been  much  criticism  of  your  conduct 
and  the  President's  conduct  in  this  matter  because  of  the  fact  that 
Montgomery  Ward  has  assumed  not  to  have  been  a  part  of  the  war 
effort  at  all ;  is  that  a  fact? 

Mr.  BiDDLE.  I  think  it  is  fair  to  say  that  I  am  aware  of  that. 

Mr.  Byrne.  I  thought  perhaps  I  might  being  to  yom*  mind  some- 
thing you  had  forgotten.  Don't  you  believe  that  statement  strictly 
and  fiuly  tells  the  truth  regarding  the  attitude  of  Montgomery  Ward 
as  being  what  amounts  to  practically  a  production  plant? 

Mr.  BiDDLE.  My  recollection  is,  in  answer  to  that,  Mr.  Byrne,  that 
there  were  25,000  applications  for  priorities. 

Mr.  Byrne.  That  is  what  I  want.  Let  us  see,  if  you  have  the 
record  there,  how  many  of  those  priorities  have  to  do  with  essential 
war  involvements. 

Mr.  BiDDLE.  I  will  read  from  an  application  of  the  company  to 
the  O.  D.  T.,  Mr.  Byrne. 

Mr.  Byrne.  Yes;  thank  you. 

Mr.  BiDDLE  (reading): 

This  company  is  engaged  in  business  considered  as  essential  civilian  activity 
and  supporting  the  war  efifort  because  it  makes  available  to  the  general  public 
throughout  the  country  a  great  variety  of  merchandise  essential  to  its  daily  life 
and  directly  related  to  the  national  health,  safety,  happiness,  and  general  welfare. 

It  was  signed  by  the  company. 

Mr.  Byrne.  Yes.  You  say  the  total  number  of  priorities  amoimted 
to  25,000? 

Mr.  BiDDLE.  That  is  my  recollection. 

Mr.  Dewey.  While  we  are  going  back  to  the  size  and  priorities, 
I  again  wish  to  call  attention  to  the  fact  that  the  sales  of  Sears,  Roe- 
buck, gross  sales,  were  $275,000,000  greater  than  those  of  Montgomery 
Ward  in  the  same  period.  Probably,  the  Attorney  General  would 
be  glad  to  put  into  the  record  how  many  preference  ratings  and  prior- 
ities they  received  for  the  general  health,  welfare,  and  well-being  of  the 
public.  I  would  like  to  have  those  put  in  at  the  same  time,  because 
this  company  was  not  considered  as  essential  in  the  war  effort  by  the 
sixth  regional  board. 

Mr.  BiDDLE.  I  beg  your  pardon,  Mr.  Dewey,  I  do  not  think  there 
was  any  question  of  it  being  essential  to  the  war  effort.  I  would  say 
Sears  was  definitely  essential  to  the  war  effort,  definitely. 

Mr.  Dewey.  You  will  admit  that  the  sixth  regional  board  did  not 
find  so,  and  refused  jurisdiction? 

Mr.  BiDDLE.  They  said  that  one  dispute  was  not  of  sufficient  gravity 
to  warrant  the  action  of  seizure. 

Mr.  Dewey.  Well,  the  whole  case  is  one  of  fear  that  the  Ward 
strike  would  extend  all  over  the  country.  How  do  we  know  that  the 
same  fear  should  not  present  with  an  equally  large  company? 

Mr.  BiDDLE.  It  is  a  matter  of  judgment,  Mr.  Dewey,  of  judgment 
and  the  faets.         •  ^ 

Mr.  Byrne.  I  have  one  or  two  other  questions. 

On  page  17  of  your  statement.  General,  about  near  the  middle  of 
the  page  you  make  this  statement: 

Unless  the  civilian  economy  is  to  be  dismissed  as  unimportant,  or  unless  we  are 
to  assume  that  only  part  of  the  country  and  not  all  of  it  is  at  war,  this  was  au 
emergency  situation. 
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Would  anyone  have  doubted  it  to  be  such  had  the  situation  been 
one  in  which  the  union  was  recalcitrant  and  the  company's  operations 
were  suffering  by  reason  of  an  unjustified  strike? 

I  merely  ask  for  a  reiteration  on  that,  so  that  anyone  at  large  will 
understand  your  belief  in  the  immediacy  of  this  particular  situation 
as  being  extremely  dangerous  to  the  economy  of  the  whole  Nation 
and  the  success  of  the  war  effort. 

Mr.  BiDDLE.  I  thmk  that  is  the  broad  approach  which  I  concur  in. 

Mr.  Byrne.  I  will  defer  further  questions  until  later. 

The  Chairman.  Mr.  Elston. 

Mr.  Elston.  Mr.  Biddle,  I  take  it  you  share  Mr.  Davis'  view  that 
if  the  plant  of  the  Montgomery  Ward  Co.  was  not  seized  it  would 
result  in  the  complete  break-down  of  the  labor  policy  of  the  Govern- 
ment. 

Mr.  Biddle.  I  think  it  might  easily  have  done  that,  because,  if 
this  agreement  cannot  be  enforced  on  one  side,  how  can  we  hold  the 
other  side? 

Mr.  Elston.  I  think  in  your  statement  on  page  18  you  say  that — 

If  the  President  had  followed  these  counsels  of  timidity,  he  might  have  avoided 
criticism  but  he  would  have  risked  disaster. 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Do  you  think  disaster  would  have  come  if  he  had  not 
seized  the  Montgomery  Ward  establishment  in  Chicago? 

Mr.  Biddle.  I  think  there  was  every  evidence  that  that  might 
occur,  because,  as  I  have  said,  it  is  the  risk.  You  cannot  guarantee 
the  result,  but,  as  a  matter  of  judgment,  when  you  see  this  thing 
spreading  which  goes  to  the  roots  of  the  no-strike  no-lock-out  agree- 
ment, it  goes  to  the  very  roots  of  that,  and  if  you  say  to  labor  through- 
out the  country,  "We  will  not  enforce  the  decision  of  the  arbitration 
machinery  that  both  sides  agree  on,"  the  risk  is  very  great. 

Mr.  Elston.  Then  you  seized  the  plant  in  order  to  avoid  this 
disaster? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Now,  after  you  seized  the  plant  what  did  you  do  in 
the  plant? 

Mr.  Biddle.  Well,  we  had  an  election,  and  we  got  out. 

Mr.  Elston.  That  is  exactly  what  Montgomery  Ward  &  Co.  had 
been  asking  for  since  November  of  the  year  previous,  isn't  it? 

Mr.  Biddle.  Oh,  yes;  but,  in  the  first  place,  Montgomery  Ward 
had  no  right  to  ask  for  an  election  at  all  to  start  with,  nor  had  the 
War  Labor  Board  any  right  to  order  an  election,  nor  did  they  order 
an  election.     What  they  said  to  Montgomery  Ward  was — 

Although  this  union  has  been  certified  twice  as  the  union  and  although  you 
recognized  it  once,  and  although  the  courts  have  said  again  and  again  that  a 
union  goes  on  as  the  representative  of  the  employees  until  another  election,  never- 
theless there  is  a  big  turn-over  and  we  want  to  be  as  fair  to  you  as  possible,  and 
therefore  if  you  should  hold  the  status  quo  and  continue  the  contract  only  for  a 
long  enough  time  to  have  a  fair  election,  and  if  the  union  applies  for  that  election 
within  30  days,  that  is,  Just  a  30-day  matter,  we  will  then  enter  this  order. 

and  the  company  said — 

No,  we  will  not  even  go  on  with  the  status  quo  that  existed  all  last  year. 

Mr.  Elston.  Then,  the  sole  thing  that  was  accomplished  was  an 
election? 
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Mr.  BiDDLE.  No,  sir. 

Mr.  Elston.  What  else  did  you  accomplish? 

Mr.  BiDDLE.  We  accomplished  the  thing  that  was  basic  in  the  whole 
situation,  that  the  Government  would  enforce  this  agreement  for  no 
strike  and  no  lock-out.     That  is  the  essence  of  this  thing. 

Mr.  Elston.  WTiat  did  you  enforce  after  you  got  control  of  the 
establishment? 

Mr.  BiDDLE.  After  we  got  control? 

Mr.  Elston.  Yes. 

Mr.  BiDDLE.  We  did  not  enforce  anything,  we  held  it  until  the  elec- 
tion could  occur.  They  set  up  some  grievance  machinery  for  the  men 
that  Montgomery  Ward  had  been  jfiring  in  the  meantime  so  as  to 
break  up  the  union.    . 

Mr.  Elston.  Did  you  adjust  any  grievances? 

Mr.  BiDDLE.  You  will  have  to  ask  Mr.  Taylor.  I  do  not  know 
whether  he  did  or  not.     I  know  he  took  up  some  grievances. 

Mr.  Elston.  Did  you  restore  the  check-off  system? 

Mr.  BiDDLE.  I  do  not  think  we  restored  any  system.  We  continued 
the  contract,  and  the  contract  provided  for  a  maintenance  of  member- 
ship, if  that  is  what  you  are  referring  to. 

Mr.  Elsion.  The  contract  is  not  even  being  continued  now,  is  it? 

Mr.  BiDDLE.  Negotiations  are  being  continued,  I  understand, 
between  Ward  and  the  employees  with  respect  to  the  various  matters 
in  controversy  under  the  contract. 

Mr.  Elston.  But  there  is  no  contract  then  at  the  present  time? 

Mr.  BiDDLE.  There  is  no  contract  nor  did  the  Board  order  any 
contract. 

Mr.  Elston.  The  Board,  however,  did  order  that  the  contract  be 
extended  for  30  days? 

Mr.  BiDDLE.  Until  the  election,  that  is  right. 

Mr.  Elsion.  Did  you  accomplish  that  purpose  by  seizing  the 
establishment  in  Chicago? 

Mr.  BiDDLE.  Yes;  the  election  was  held. 

Mr.  Elsion.  The  election  has  nothing  to  do  with  the  extension  of 
the  contract  for  30  days,  has  it? 

Mr.  BiDDLE.  Well,  the  contract  was  extended  because,  while  the 
Government  was  in  possession,  the  contract  was  still  in  effect. 

Mr.  Elsion.  Weil,  the  contract  is  not  in  effect  now,  is  it? 

Mr.  BiDDLE.  No ;  because  the  Government  is  out  of  possession. 

Mr.  Elston.  Why  did  the  Government  come  out  of  possession? 

Mr.  BiDDLE.  The  Government  came  out  of  possession,  because 
all  was  done  that  could  be  done  under  the  order  of  the  War  Labor 
Board.  We  do  not  go  into  possession  just  for  fun,  we  go  in  to  enforce 
the  order.  Do  you  think  it  would  have  been  appropriate  for  the 
Government  to  stay  in  after  the  order  had  been  accomplished? 

Mr.  Elston.  If  you  are  asking  me,  I  would  say  it  was  not  proper 
to  go  in  at  all. 

Mr.  BiDDLE.  I  understand  that,  but  I  asked  if  that  were  true  it 
was  not  proper  to  continue  possession  after  the  order  had  been  carried 
out.  I  cannot  imagine  anybody  suggesting  we  should  have  stayed 
in  after  this  had  been  accomplished. 

Mr.  Elston.  Mr.  Biddle,  the  point  I  am  making  is  this:  The  only 
thing  you  really  did  accomplish  was  to  secure  this  election. 

Mr.  Biddle.  Precisely. 
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Mr.  Elston.  Now,  then,  don't  you  think  there  was  a  way  to  obtain 
that  election  without  resorting  to  the  drastic  procedure  that  you 
did  resort  to  in  this  case? 

Mr.  Biddle.  I  do  not. 

Mr.  Elston.  The  uniop  could  have  asked  for  the  election,  you  say. 

Mr.  Biddle.  The  union  did  ask  for  the  election. 
.  Mr.  Elston.  Why  was  not  it  held  then? 

Mr.  Biddle.  It  was  held  as  soon  as  it  could  be  held  in  an  appro- 
priate way.  In  other  words,  it  was  impossible  to  have  a  fair  election 
while  Montgomery  Ward  threw  aside  the  old  contract,  threw  aside 
the  negotiations  with  the  union.  The  union  would  have  had  no  chance 
for  a  fair  election  under  those  circumstances,  and  so  the  Board  held  in 
its  order.     A  fair  election  was  held  and  the  matter  was  determined. 

Mr.  Elston.  WTiat  was  there  in  the  extension  of  the  contract  that 
would  have  guaranteed  a  fair  election  any  more  than  an  election  with- 
out a  contract  in  existence  at  all? 

Mr.  Biddle.  Well,  it  was  a  recognition  of  the  union  and  of  all  the 
provisions  of  the  contract. 

Mr,  Elston.  The  very  purpose  of  the  election  was  to  determine 
who  was  going  to  represent  the  employees,  was  it  not? 

Mr.  Biddle.  Certainly,  and  the  fair  thing  was  to  continue  the  status 
quo  until  that  could  be  determined.  WTiat  the  company  wanted  to 
do  was  to  smash  everything  and  when  it  was  over  then  hold  the 
election. 

Mr.  Elson.  In  other  words,  you  wanted  the  company  to  recognize 
in  advance  of  the  election  that  the  union  represented  the  employees? 

Mr.  Biddle.  No;  we  wanted  the  status  quo  to  be  continued  until 
that  point  could  be  determined. 

Mr.  Elston.  The  status  quo  is  not  being  continued  now? 

Mr.  Biddle.  It  was  continued  until  that  point  was  determined, 
which  was  all  the  War  Labor  Board  directed. 

Mr.  Elston.  You  mean  to  say  you  have  no  means  at  your  disposal 
to  enforce  an  election? 

Mr.  Biddle.  Why,  Senator,  I  do  not  do  it.  The  National  Labor 
Relations  Board  does,  and  did. 

Mr.  Elston.  Not  until  after  you  seized  the  establishment. 

Mr.  Biddle,  No,  it  was  not  done  until  after  the  establishment  was 
seized  under  the  order  of  the  Board. 

Mr.  Elston.  In  your  opinion,  could  it  have  been  done  before? 

Mr.  Biddle.  I  do  not  think  a  fair  election  could  have  been  held  at 
the  company's  demand  without  the  possession  of  the  plant.  They 
wanted  a  fair  election,  and  the  company  refused;  and  we  went  in,  and 
the  election  was  held  and  we  got  out. 

Mr.  Elston.  What  would  prevent  fairness? 

Mr.  Biddle/  The  company  refused  to  negotiate  with  the  union,  to 
carry  on  the  status  quo.  Men  were  bein^  continually  fired,  and  under 
those  circumstances  it  was  fair  to  hold  the  election  while  the  status 
quo*  was  continued,  not  to  have  the  status  quo  thrown  out  of  the  win- 
dow and  then  have  the  company  hold  an  election  on  its  own  terms. 

Mr.  Elston.  Whom  were  the  people  being  fired  by? 

Mr.  Biddle.  The  employees? 

Mr.  Elston.  The  employees. 

Mr.  Biddle.  I  cannot  tell  their  names. 

Mr.  Elston.  How  many  were  fired? 
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Mr.  BiDDLE.  I  think  the  figures  were  something  Hke  400  or  500 
employees  had  been  fired  in  the  last  few  months.  You  must  remem- 
ber the  old  contract  expired  on  December  8  and  that  the  company 
had  been  fighting  this  union  for  3  months.  It  was  not  a  matter  of 
3  days. 

Mr.  Elston.  Well,  the  election  could  have  been  held  at  anytime, 
could  not  it?  If  the  union  was  dissatisfied  with  the  way  the  company 
was  acting  the  union  would  have  requested  the  election  and  the  elec- 
tion could  have  been  conducted  under  the  National  Labor  Relations 
Act.     Is  not  that  the  law? 

Mr.  BiDDLE.  Of  course,  that  is  the  law.  The  question  is  what 
would  be  the  best  way  of  holding  a  fair  election  all  around?  The 
Board  said, 

As  long  as  the  company  repudiates  the  union,  had  been  doing  it  for  3  months 
keeps  on  firing  the  men,  we  do  not  think  a  fair  election  can  be  had,  and  the  only 
way  of  holdmg  a  fair  election  and  since  the  union  has  been  certified,  the  company 
should  go  on  as  the  law  is  recognizing  it,  until  it  is  determined  otherwise. 

Mr.  Elston.  In  other  words,  you  seized  the  plant  because  of  the 
imion's  insistence  that  it  be  done? 

Mr.  BiDDLE.  No;  we  did  not. 

Mr.  Elston.  Well,  you  at  least  seized  the  establishment  because 
of  their  insistence  that  a  fair  election  could  not  be  held  unless  you 
seized  it? 

Mr.  BiDDLE.  We  did  not. 

Mr.  Elston.  Then,  who  was  insisting  that  a  fair  election  could  not 
be  held?  . 

Mr.  BiDDLE.  The  War  Labor  Board. 

Mr.  Elston.  Did  the  War  Labor  Board  act  on  its  own  motion  or 
because  the  labor  union  had  contended  that  that  was  a  fact? 

Mr.  BiDDLE.  After  the  public  hearing  before  the  War  Labor 
Board — and  there  were  several  of  them,  they  continued  for  3  months — 
the  War  Labor  Board  ordered  that  the  status  quo  would  continue  for 
30  days  if  in  that  time  the  union  asked  for  an  election.  I  do  not 
think  the  union  wanted  an  election,  they  were  sitting  perfectly  tight, 
they  had  been  certified,  they  were  the  representatives  of  the  employ- 
ees. The  War  Labor  Board  was  ordering  the  election  because  Mont- 
gomery Ward  wanted  it,  and  Montgomery  Ward  had  no  way  under 
the  statute  of  getting  it.  They  said,  ''As  there  has  been  a  good  deal 
of  turn-over  in  this  plant,  we  think  it  is  fair,  though  it  is  imusual,  we 
think  it  is  fair  that  the  employer  should  have  another  crack  at  the 
election,  to  see  who  really  represents  the  men,  but  that  should  only 
be  done,  that  very  unusual  step,  if  the  status  quo  continues  so  that  a 
fair  election  be  given  to  the  men." 

Mr.  Elston.  Now,  you  just  made  a  statement  that  I  am  somewhat 
interested  in.  You  said  you  did  not  think  the  union  wanted  an 
election.     Where  did  you  get  such  an  impression  as  that? 

Mr.  BiDDLE.  Why  should  they  want  the  election? 

They  wanted  to  be  recognized.  They  had  been  certified  twice  and 
recognized  once  by  the  company,  and  under  the  decisions  of  the  courts 
where  there  is  a  certificate  that  continues  until  there  is  a  new  election. 

Mr.  Elston.  In  other  words,  they  were  willing  to  let  things  go 
along  provided  the  contract  would  be  extended. 

Mr.  BiDDLE.  Sure. 

Mr.  Elston.  Well,  now,  this  was  a  written  contract,  was  it  not? 
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Mr.  BiDDLE.  Yes. 

Mr.  Elston.  And  it  had  a  provision  in  it  that  it  could  be  terminated 
at  the  end  of  the  year? 

Mr.  BiDDLE.  It  was  only  for  a  year,  as  I  remember,  that  is  right, 
It  is  a  year's  contract. 

Mr.  Elston.  The  year  expired  on  December  8? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Wliere  is  there  any  authority  in  the  War  Labor  Board, 
or  in  any  other  governmental  agency,  to  order  any  private  enterprise 
in  this  country  to  continue  a  written  contract  when  the  contract 
provides  it  may  be  terminated  by  either  party? 

Mr.  BiDDLE.  The  War  Labor  Board  did  not  so  order. 

Mr.  Elston.  You  said  the  War  Labor  Board  ordered  the  company 
to  continue  its  contract  for  an  additional  30  days. 

Mr.  BiDDLE.  That  during  the  30-day  period  it  be  held  in  status  quo. 
They  did  not  order  that  the  contract  should  be  signed.  They  said 
the  same  terms  should  continue  as  had  been  held  in  the  contract  until 
there  was  an  election.  Now,  the  War  Labor  Board's  duty,  as  I 
understand  it,  is  where  there  is  a  dispute  to  settle  that  dispute,  and 
they  settled  that  dispute  in  this  manner. 

Mr.  Elston.  Mr.  Biddle,  as  a  lawyer  do  you  contend  that  any 
governmental  agency  has  the  power  and  authority  to  compel  any 
business  or  any  individual  to  continue— — 

Mr.  BiDDLE  (interposing).  To  sign  a  contract? 

Mr.  Elston  (continuing).  To  continue  a  written  contract  for 
any  period  of  time  when  the  written  terms  of  the  contract  permit  its 
termination  by  either  party? 

Mr.  Biddle.  Let  us  look  at  the  act  and  see  if  we  can  find  anything 
there.     I  refer  you  to  section  7  of  the  act. 

Mr.  Elston.  Which  act? 

Mr.  Biddle.  The  War  Labor  Disputes  Act,  section  7  of  the  act 
under  subdivision  (2): 

Where  no  other  law  is  applicable  the  order  of  the  Board  shall  provide  for  terms 
and  conditions  to  govern  relations  between  the  parties  which  shall  be  fair  and 
equitable  to  employer  and  employee  under  aU  circumstances  of  the  case. 

That  is  what  they  did  here.  They  provided  the  terms  and  con- 
4itions.  They  were  specifically  given  the  right  to  do  that.  I  do  not 
think  there  is  anything  in  the  Constitution  against  that. 

Mr.  Elston.  Do  you  think  they  had  a  right  to  continue  a  written 
contract? 

Mr.  Biddle.  I  did  not  say  anything  about  continuing  a  written 
contract. 

Mr.  Elston.  The  terms  of  the  written  contract. 

Mr.  Biddle.  They  had  the  specific  right  to  continue  the  terms  and 
conditions.  I  do  not  see  whether  it  is  a  written  contract  makes  a 
bit  of  difference.  The  act  says,  '^provide  for  terms  and  conditions." 
You  mean  if  those  terms  and  conditions  were  previously  in  a  written 
contract  the  War  Labor  Board  could  not  continue  them? 

Mr.  Elston.  When  the  company  had  the  right  to  terminate  the 
contract,  you  mean  to  say  they  had  the  power  to  continue  that 
contract? 

Mr.  Biddle.  It  is  your  contention  that  the  War  Labor  Board  had 
no  right  to  continue  the  terms  and  conditions  of  the  written  contract, 


160    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

when  they  were  specifically  given  authority  to  provide  for  terms  and 
conditions  between  the  parties? 

Mr.  Elston.  If  they  could  continue  it  for  30  days,  they  could 
continue  it  for  60  days. 

Mr  BiDDLE.  Of  course,  they  could  continue  it  indefinitely.  That 
IS  what  they  are  there  for.  They  decide  the  conditions  of  employment. 
That  is  their  job. 

Mr  Elston.  Then,  what  is  the  purpose  of  the  company  and  the 
labor  organization  entering  into  any  agreement  if  the  War  Labor  Board 
has  that  power  to  make  any  kind  of  agreement  that  they  want? 

Mr  BiDDLE.  They  did  not  make  the  agreement.  The  only  time 
when  the  War  Labor  Board  enters  into  it  is  when  there  is  a  dispute. 
The  question  is,  Mr  Elston:  Do  you  want  a  peaceable  arbitration  or 
don't  you?  The  War  Labor  Board  is  given  the  power  to  arbitrate 
during  the  war.  That  is  what  it  amounts  to  it  is  given  the  arbitration 
procedure  specifically  under  the  act.  If  you  do  not  think  there  should 
be  peaceable  arbitration,  then  don't  put  it  in  the  act. 

Mr.  Elston.  WeU,  certainly  not  to  the  extent  of  continuing  con- 
tracts. Now,  I  want  to  refer  to  some  other  things  in  your  statement 
before  I  ask  you  some  general  questions,  just  to  be  sure  that  we  under- 
stand the  statement. 

Mr.  BiDDLE.  All  right. 

Mr.  Elston.  You  referred  to  these  disputes  that  Montgomery 
•  Ward  &  Co.  had  in  the  past,  and  you  say  there  w  ere  about  20  of  them. 

Mr.  BiDDLE.  Twenty-two,  to  be  exact. 

Mr.  Elston.  Twenty-tw^o  of  them.     Were  they  all  settled? 

Mr.  BiDDLE.  No. 

Mr.  Elston.  Were  any  of  them  pending  at  the  time  of  this  con- 
troversy? 

Mr.  BiDDLE.  If  I  remember  correctly,  there  were  eight  in  which  the 
Montgomery  Ward  &  Co.  had  challenged  the  order  of  the  Board  and 
the  rest  of  them  were  unsettled  or  had  not  reached  that  stage  yet. 
There  were  eight  in  which  the  order  of  the  Board  had  been  specifically 
challenged. 

Mr.  Elston.  Now,  you  make  the  statement: 

In  fact,  Montgomery  Ward  &  Co.  had  publicly  taken  the  position  that  it  was 
not  bound  by,  and  would  not  comply  with,  the  no-strike  and  no-lock-out  pledge 
that  had  been  given  by  labor  and  industry  to  the  President  on  December  17,  1941*. 

Did  they  ever  lock  out  an  employee? 

Mr.  BiDDLE.  No. 

Mr.  Elston.  Did  any  industry  in  this  country,  after  that  agree- 
ment was  entered  into,  lock  out  any  employee? 

Mr.  BiDDLE.  I  cannot  answer  that.  I  have  no  idea.  There  were 
7,000  or  8,000  cases.     You  would  have  to  ask  Mr.  Davis  that. 

Mr.  Elston.  Has  any  case  come  to  your  attention? 

Mr.  BiDDLE.  No. 

Mr.  Elston.  And  they  were  not  threatening  to  lock  out  the 
employees  in  this  case,  were  they? 

Mr.  BiDDLE.  No. 

Mr.  Elston.  They  were  only  insisting  upon  the  election? 

Mr.  BiDDLE.  And  firing  the  employees. 

Mr.  Elston.  Did  they  have  the  right  to  fire  them  or  not? 
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Mr.  BiDDLE.  That  depends  on  the  particular  case.  They  did  not 
have  the  right  to  fire  them  for  membership  in  the  union.  They  have 
to  take  up  each  grievance  separately. 

Mr.  Elston.  That  is  not  the  kind  of  agreement  they  had,  simply 
the  maintenance  of  membership,  is  it?  An  employee  could  belong  to 
the  union  or  not  belong  to  the  union  as  he  saw  fit,  is  that  not  right? 

Mr.  BiDDLE.  That  is  right,  but  that  has  nothing  to  do  with  whether 
or  not  the  company  had  the  right  to  fire  an  employee  just  because  he 
was  one  of  the  leaders  of  the  union. 

Mr.  Elston.  When  did  the  maintenance-of-membership  provision 
of  the  contract  expire? 

Mr.  BiDDLE.  It  expired  with  the  expiration  of  the  contract. 

Mr.  Elston.  December  8,  1943? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Did  they  fire  any  employees  who  belonged  to  the 
union  under  the  maintenance-of-membership  provision  of  the  contract 
before  the  contract  expired? 

Mr.  BiDDLE.  Do  you  mean  did  they  fire  them  because  of  the 
maintenance-of-membership  provision  in  the  contract? 

Mr.  Elston.  Any  employees. 

Mr.  BiDDLE.  Because  of  the  maintenance-of-membership  provision? 

Mr.  Elston.  Any  employees  who  belonged  to  the  union. 

Mr.  BiDDLE.  You  said  ^'maintenance  of  membership.'* 

Mr.  Elston.  Under  the  maintenance-of-membership  provision  of 
the  contract. 

Mr.  BiDDLE.  No.  On  the  contrary,  as  Mr.  Davis,  I  think,  has 
stated,  the  union  never  asked  the  con)pany  during  the  contract,  and 
I  think  after  that,  to  fire  anyone  on  account  of  the  maintenance  of 
membership.  In  other  words,  the  maintenance-of-membei*ship  pro- 
vision was  never  asked  to  be  enforced,  even  by  the  union. 

Mr.  Elston.  There  was  not  any  claim  that  the  company  had  not 
adhered  strictly,  or  the  union  had  not  adhered  strictly  to  the  terms 
of  the  contract  during  the  year  it  was  in  existence? 

Mr.  BiDDLE.  I  have  not  heard  any. 

Mr.  Elston.  They  got  along  all  right  imder  the  contract? 

Mr.  BiDDLE.  You  would  have  to  ask  them. 

Mr.  Elston.  These  discharges  you  are  talking  about,  I  do  not 
know  anything  about  them,  but  these  discharges  you  are  talking 
about,  if  they  took  place,  they  took  place  after  the  contract  had 
expired? 

Mr.  BiDDLE.  So  I  am  informed. 

Mr.  Elston.  Now,  you  were  apprehensive,  among  other  things, 
that  some  of  the  subsidiaries  of  Montgomery  Ward  &  Co.  might  go 
on  strike,  including  the  Hummer  Manufacturing  Co.;  is  that  right? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Well,  now,  they  later  did  go  on  a  strike,  did  they  not? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  And  the  Government  seized  the  property? 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  As  I  think  it  had  a  perfect  right  to,  because  they  were 
engaged  in  the  manufacture  of  equipment  for  the  Government. 
Now,  you  had  that  remedy  at  the  time  you  seized  the  establishment 
in  Chicago? 
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Mr.  BiDDLE.  What  remedy? 

Mr.  Elston.  You  had  the  remedy  to  seize  the  Hummer  Manu- 
facturmg  Co.  if  they  went  out  on  strike? 

Mr.  BiDDLE.  We  did;  we  did  seize  it. 

Mr.  Elston.  So,  Mr.  Biddle,  you  were  not  without  a  remedy  so 
far  as  these  subsidiary  manufacturing  companies  were  concerned, 
were  you? 

Mr.  BiDDLE.  No;  quite  the  contrary. 

Mr.  Elston.  Well,  if  you  had  that  remedy  and  you  knew  you  could 
exercise  it,  and  you  have  exercised  it,  why  was  there  any  apprehension 
on  your  part? 

Mr.  Biddle.  Well,  it  was  spreading  everywhere.  The  Hummer 
wtuation  I  think  was  largely  the  result  of  the  Chicago  situation. 
Ihis  is  a  very  mterestmg  thing:  Mr.  Smith,  who  argued  the  case  for 
Montgomery  Ward,  objected  in  his  written  brief  very  strenuously 
to  om-  assertion  that  Hummer  was  one  of  those  plants  that  might 
cause  trouble,  that  might  cause  the  thing  to  spread.  He  said  it  is 
not  fau-  to  base  a  bill  of  complaint  simply  on  a  matter  of  opmion, 
and,  as  a  matter  of  fact,  there  was  no  indication  that  Hummer  would 
go  out.  It  IS  an  A.  F.  of  L.  plant,  and  this  is  a  C.  I.  O.  thing.  The 
very  day  he  was  making  those  statements  the  Hummer  men  were 
going  out. 

Mr.  Elston.  You  had  your  remedy  at  law  against  Hummer? 

Mr.  Biddle.  Sure. 

Mr.  Elston.  Now,  in  vour  statement  on  page  5  you  say,  "That 
the  Board's  belief  was  well  founded,"  as  shown  by  certain  affidavits, 
^'^^/^S  ^^®  submitting  copies  of  these  affidavits  to  the  committee. 

Mr.  Biddle.  Yes,  sir. 

Mr.  Elston.  Those  affidavits  were  not  in  your  possession  when  you 
seized  the  establishment  in  Chicago? 

Mr.  Biddle.  No;  because  the  bill  was  filed  after  the  seizure  and  the 
atndavits  were  drawn  up  in  support  of  the  bill. 

Mr.  Elston.  As  a  matter  of  fact,  those  affidavits  were  dated  May 
4  and  5. 

Mr.  Biddle.  Yes;  we  had  all  the  information,  but  the  affidavits 
had  not  actually  been  drawn.    . 

Mr.  Elston.  Now,  you  say  the  War  Production  Board  had  recog- 
nized the  company's  importance  by  granting  it  priority  and  preference 
ratings. 

Now,  what  establishment  in  this  country  does  not  have  to  get 
pnonty  and  preference  ratings  as  to  certain  types  of  equipment  they 
want  to  sell?  ^ 

Mr.  Biddle.  I  think  the  whole  theory  of  priorities  is  that  materials 
covered  by  priorities  are  essential  for  the  war,  and  wherever  a  company 
wants  priorities  they  have  to  get  them,  of  course.  It  is  simply  showing 
that  Montgomery  Ward  &  Co.  did  have  something  to  do  with  the  war 
effort. 

Mr.  Elston.  Even  if  a  man  wants  to  build  a  chicken  coop  he  has 
got  to  get  a  priority? 

Mr.  Biddle.  Sure,  but  he  does  not  usually  get  it.  In  other  words, 
you  have  to  show  the  chicken  coop  is  essential  to  the  war  effort 

Mr  Elston.  Yes.  Well,  now,  on  this  matter  of  priorities,  the 
rresident  issued  an  Executive  order  some  time  ago,  did  he  not? 

Mr.  Biddle.  I  dare  say. 
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Mr.  Elston.  Stipulating  that  certain  sanctions  would  be  levied 
against  companies  which  refused  to  comply  with  orders  of  the  War 
Labor  Board? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Are  you  familiar  with  the  terms  of  that  Executive 
order? 

Mr.  Biddle.  Only  in  a  general  way.  I  know  it  was  submitted  to 
me,  and  I  approved  it. 

Mr.  Elston.  It  is  Executive  Order  9370,  and  it  is  dated  August 
16,  1943.  Now,  let  me  just  read  you  a  couple  of  paragraphs  that  are 
pertinent  to  this  question. 

Mr.  Biddle.  Yes,  sir. 

Mr.  Elston  (reading): 

In  order  to  effectuate  compliance  with  directive  orders  of  the  National  War 
Labor  Board  in  cases  in  which  the  Board  reports  to  the  Director  of  Economic 
Stabilization  that  its  orders  have  not  been  complied  with,  the  Director  is  author- 
ized and  directed,  in  furtherance  of  the  effective  prosecution  of  the  war,  to  issue 
such  directives  as  he  may  deem  necessary  (1)  to  other  departments  or  agencies 
of  the  Government  directing  the  taking  of  appropriate  action  relating  to  with- 
holding or  withdrwaing  from  a  noncomplying  employer  any  priorities,  benefits 
or  privileges  extended,  or  contracts  entered  into  by  executive  action  of  the  Gov- 
ernment until  the  National  War  Labor  Board  has  reported  that  compliance  has 
been  effectuated; 

Now,  you  are  familar  with  the  terms  of  that  Executive  order? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Did  you  ever  give  an  opinion  as  to  its  constitution- 
aUty? 

Mr.  Biddle.  Well,  I  approved  the  order,  and  that,  of  course,  would 
not  bar  the  constitutionality  of  the  order. 

Mr.  Elston.  So  you  consider  it  a  legal  and  binding  Executive 
order? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Can  you  tell  us  why  the  provisions  of  that  Executive 
order  were  never  invoked  against  Montgomery  Ward  &  Co.  instead 
of  taking  the  drastic  step  you  did  take? 

Mr.  Biddle.  I  certainly  can.  Here  was  a  threatened  strike.  The 
question  was.  What  was  the  best  way  of  preventing  the  strike?  There 
were  various  ways.  You  very  clearly  pointed  out  we  could  have 
stopped  their  priorities.  Possibly  we  could  have  stopped  the  mail- 
ing privileges,  I  do  not  know,  but  I  think  probably  that  could  have 
been  done.  We  could  have  done  all  kinds  of  things.  In  other  words, 
we  could  have  tried  to  freeze  up  the  business  of  Montgomery  Ward, 
but  how  in  the  world  would  that  stop  a  strike?  How  would  that  help 
the  war  effort?  Would  you  try  to  put  Montgomery  Ward  out  of 
business  to  further  the  war  effort?  Would  you  discharge  men  to 
further  the  war  effort?  Would  you  deny  priorities  to  bring  men  back 
to  work?     The  question  was  how  to  stop  this  strike. 

Mr.  Elston.  Could  not  you  make  that  contention  with  respect  to 
any  company  against  which  this  order  might  be  invoked? 

Mr.  Biddle.  I  think  that  is  usually  true.  I  do  not  know  of  a  case 
in  which  it  was  done.  There  might  be.  I  think  it  is  conceivable  it 
might  be  used,  but  I  do  not  know  offhand  of  any  case  in  which  that 
has  been  done  yet. 

Mr.  Elston.  You  say  you  could  have  taken  the  way  of  stopping 
mailing  privileges.     You  did  take  that  same  step 

Mr.  Biddle  (interposing).  No,  sir;  we  did  not. 
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Mr.  Elston.  I  did  not  say  you  personally 

Mr.  BiDDLE.  The  Post  Office  did  not. 

Mr.  Elston.  Just  let  me  finish.  Somebody  took  out  of  the  Mont- 
gomery Ward  estabhshment  all  of  the  Post  Office  employees  who  for 
a  long  period  of  tune  had  worked  in  there  to  handle  the  mail  as  a 
convenience  to  the  company  and  as  a  convenience  to  the  Post  Office 
IJepartment,  and  you  required  the  company  to  haul  all  of  its  orders 
clear  downtown  to  the  post  office. 

Mr.  BiDDLE.  May  I  answer  that? 

Mr.  Elstox.  I  wish  you  would. 
,     Mr.  BiDDLE.  Thinking  that  question  might  be  asked  this  mominff. 
1  had  occasion  to  talk  to  the  deputy  postmaster  about  that  par- 
ticular situation.     I  understand  he  wiE  appear  before  you  tomorrow 
so  I  hesitate  to  go  into  it  in  detaU.     The  situation  was  sunply  this-    ' 

Under  the  arrangement  with  Montgomery  Ward,  the  company  sent 
Its  trucks  up  to  the  post  office  to  get  the  mail.  When  the  truckers 
refused  to  dehver  some  pick-ups,  the  Government,  of  course,  did  not 
allow  Its  postal  employees  to  sit  around  and  do  nothing,  they  took 
those  employees  out  until  there  was  something  to  do,  and,  when  the 
employees  of  Montgomery  Ward  went  back,  the  postal  employees  were 
sent  back.  There  was  no  effort  at  any  time  by  the  Government  to 
attect  any  of  the  arrangements  with  Montgomery  Ward  under  which 
the  Montgomery  Ward  trucks  went  up  to  get  the  mail  at  the  post 
ottice.  1  think  the  deputy  postmaster  will  illustrate  that  to  you  very 
clearly  tomorrow.  No  privileges  were  withdrawn,  the  status  quo 
remained  just  as  it  did  before,  but  the  men  were  not  allowed  to  sit  idle 
in  a  plant  where  they  could  not  make  dehveries  for  3  or  4  days 

Mr.  Elston.  Since  you  are  not  famihar  with  the  facts  in  the  case 
only  by  hearsay,  we  will  ask  the  other  witness  about  that  ' 

Mr.  BiDDLE.  I  think  that  is  right. 

Mr.  Elston.  Now  I  am  interested  in  the  statement  you  made  on 
page  6.  ^ 

Mr.  BiDDLE.  Yes,  sir. 
Mr.  Elston.  You  say. 

If  one  employer  could  defy  the  orders  of  the  War  Labor  Board  and  insist  during 
could  di^rkl^isr^  disputes  by  economic  warfare,  then  other  employers 

Did  you  understand  because  one  company  might  defy  an  order  that 
all  the  other  companies  in  the  United  States  might  do  the  same  thing? 

Mr.  BiDDLE.  Yes.  That  process  is  gradual.  First,  one  man,  theA 
another  man,  theii  a  few  more,  and  so  on,  until  your  machinery  has 
broken  down.  Now  I  am  somewhat  familiar,  Mr.  Elston,  if  I  may 
say  so,  with  this  Labor  Disputes  Act,  having  been  chairman  of  the 
JNational  Labor  Relations  Board  for  a  year,  or  nearly  a  year,  and  I 
realize  that  where  both  sides  are  often  suspicious  of  each  other  in  these 
labor  disputes,  I  realize  that  one  side  feels  the  other  is  not  playing  the 
game,  or  is  not  doing  what  it  ought  to  do  under  the  arbitration  ma- 
chinery, and  the  thing  spreads  like  wildfire,  it  becomes  a  very  dan- 
gerous situation.  The  minute  either  side  distrusts  the  other  side  or 
beheves  the  Government  will  not  enforce  the  law,  then  the  machinery 
becomes  very  wobbly  at  once. 

Mr.  Elston.  Then  you  ask  this  pertinent  question: 

Suppose  in  the  Wardca^t  it  was  the  union  rather  than  the  company  which  defied 
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Did  any  union  ever  defy  the  orders  of  the  War  Labor  Board? 

Mr.  BiDDLE.  Many  of  them  have  defied  the  orders.  I  thought  Mr. 
Davis  gave  you  those  figures.  My  recollection  is,  in  these  seizure 
cases,  that  they  run  fairly  evenly.  There  were  slightly  more  seized  for 
labor  difficulties  than  for  industry  difficulties,  perhaps  6  to  5,  some- 
thing like  that.  The  very  first  seizure  we  had  was  the  aircraft  case, 
which  I  mentioned,  in  Los  Angeles,  where  during  the  negotiations 
before  the  Board  these  fellows  went  out  on  a  wildcat  strike,  while 
negotiations  were  going  on.  The  Government  said,  ^*No,  you  go  back 
to  work."  They  did  not  go  back  to  work,  so  the  Government  went 
and  seized  the  plant  and  then  the  men  went  back  to  work. 

Mr.  Elston.  John  L.  Lewis  is  another  case? 

Mr.  BiDDLE.  John  L.  Lewis  is  another  good  example. 

Mr.  Elston.  Don't  you  have  to  assume  if  others  are  going  to 
follow  suit  that  they  are  going  to  violate  the  no-strike  pledge,  they 
are  going  to  violate  the  pledge  of  no  lock-out? 

Mr.  BiDDLE.  That  question  was  asked  of  Mr.  Davis  day  before 
yesterday  and  I  shall  answer  very  much  the  way  he  did.  We  do 
have  to  assume  that  because  that  is  what  occurred.  When  one  side 
finds  the  other  is  not  sticking  to  it  they  go  out. 

Mr.  Elston.  Do  you  know  of  any  particular  cases  in  which  any 
company  has  defied  the  War  Labor  Board  solely  because  some  other 
company  defied  it? 

Mr.  BiDDLE.  No.  You  would  have  to  ask  Mr.  Davis.  I  am  not 
familiar  with  the  specific  cases. 

Mr.  Elston.  All  right;  I  will  put  it  this  way:  Do  you  know  of 
any  case  in  which  any  labor  organization  has  defied  the  War  Labor 
Board  solely  because  another  labor  organization  defied  it? 

Mr.  BiDDLE.  I  would  rather  you  ask  Mr.  Davis.  I  am  not  familiar 
with  the  cases. 

Mr.  Elston.  And  you  do  not  know  of  any  company  that  has  done 
that? 

Mr.  BiDDLE.  No.     I  am  not  familiar  with  these  cases. 

Mr.  Elston.  And  yet  you  make  a  statement  here  to  that  effect. 

Mr.  BiDDLE.  Yes;  based  largely  on  Mr.  Davis'  statement,  of 
course. 

Mr.  Elston.  You  assume  that  the  thing  would  happen? 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Yet  you  have  no  personal  knowledge  of  it  ever 
happening? 

Mr.  BiDDLE.  All  my  knowledge  in  this  case  was  brought  to  me 
by  others,  brought  by  Mr.  Davis,  brought  by  the  War  Labor  Board. 
They  gave  me  the  affidavit,  they  talked  about  the  seriousness  of  the 
case.  I  have  no  knowledge  of  labor  disputes.  I  have  to  take  the 
information  from  the  men  who  Congress  has  said  are  to  determine 
that. 

Mr.  Elston.  When  you  made  the  statement  did  you  have  any 
cases  brought  to  your  attention? 

Mr.  BiDDLE.  I  do  not  remember  any  detailed  cases.  It  was  the 
general  judgment  of  these  gentlemen. 

Mr.  Elston.  Now,  on  page  8  ©f  your  statement,  you  make  the 
claim  as  to  points  (1)  and  (3),  and  points  (1)  and  (3),  adverting  for 
a  moment,  are  that  the  property  must  be  a  plant,  mine,  or  facility. 

Mr.  BiDDLE.  Yes. 
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Mr.  Elston.  And,  second,  it  must  be  equipped  for  manufacture, 
production,  or  mining,  and,  third,  it  must  be  so  equipped  with  respect 
to  articles  or  materials  which  may  be  required  for  the  war  effort. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Or  which  may  be  usable  in  connection  therewith. 
Mr.  BiDDLE.  Yes. 
Mr.  Elston.  You  say: 

As  to  points  (1)  and  (3),  there  seemed  to  be  no  room  for  argument.  Certainly 
the  properties  of  Montgomery  Ward  in  Chicago  were  plants  or  facilities,  and  in 
fact  the  company  has  never  argued  otherwise. 

Now,  you  know  that  the  company  at  all  times  has  contended  that 
It  was  not  a  plant,  a  mine,  or  a  facility  as  described  in  section  3  of 
the  W  ar  Labor  Disputes  Act,  do  you  not? 

Mr.  BiDDLE.  No.     I  think,  Mr.  Congressman,  the  company  argued 
that  this  particular  plant  was  not  equipped  for  manufacture,  produc- 
tion, or  mining.     That  was  their  argument.     They  could  not  very 
well  say  it  is  not  a  facility.     I  do  not  think  anybody  could  say  that 
It  seems  pretty  obvious,  I  should  think. 

Mr  Elston.  WeU,  the  point  (2)  that  you  make  is  that  the  facility 
must  be  equipped  for  manufacture,  production,  or  mining. 

Mr.  BiDDLE.  That  point  (2)  is  the  one  in  dispute,  I  admit  that  at 
once. 

Mr.  Elston.  And  that  is  what  this  company  never  for  one  moment 
admitted? 

Mr.  BiDDLE.  That  is  the  point  they  fight  about,  I  agree  with  that. 

Mr.  Elston.  They  went  to  court  about  it? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  At  all  times  they  claimed  that  they  did  not  come  with- 
m  the  purview  of  the  provisions  of  section  3? 

Mr.  BiDDLE.  As  I  say  here,  that  is  right. 

Mr.  Elston.  You  refer  on  page  9  to  other  examples  of  seizure  and 
you  refer  to  the  seizure  of  the  railroads  during  the  First  Woild  War 
Now  the  raih-oads  in  the  First  World  War  were  seized  by  reason  of  an 
act  of  Congress,  were  they  not? 

Air.  BiDDLE.  I  do  not  think  I  did.  Would  you  read  the  sentence? 
Where  are  you  reading  from? 

Mr.  Elston  (reading): 

For  example,  the  act  of  August  29,  1916,  authorizes  him  to  take  possession  of 
and  to  operate  transportation  systems. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Then  you  refer  to  the  Communications  Act  of  1934 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Which  authorizes  him  to  take  over  radio  facilities. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  And  wire  communication  systems. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  So  in  those  cases,  Mr.  Biddle,  to  which  you  pomt 
where  seizures  have  been  made  before,  it  was  by  act  of  Congress,  was 
it  not? 

Mr.  Biddle.  Well,  it  depends  on  what  seizures  you  cite.  I  say 
there  are  other  acts  giving  the  President  the  right  to  seize,  but  this  is 
the  general  act  involving  labor  disputes. 

As  to  the  seizures  m  the  First  World  War,  many  of  them  were  taken 
without  any  statute  at  all. 
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Mr.  Elston.  I  grant  you  that. 

Mr.  Biddle.  So  President  Wilson  took  Smith  &  Wesson  in  the  last 
World  War  without  any  specific  statute,  and  so  the  President  took 
the  railroads  in  the  Civil  War  without  a  statute.  That  is  the  his- 
torical basis. 

Mr.  Elston.  Right  on  that  point,  the  seizures  that  have  taken  place 
so  far  during  this  war  were  plants,  mines,  or  facilities  which  either 
had  contracts  with  the  Government  or  were  manufacturing  or  pro- 
ducing something  in  the  way  of  war  material,  is  that  not  true? 

Mr.  Biddle.  No.  There  was  at  least  one  in  which  that  was  not 
true.     That  is  the  Los  Angeles  water  works,  in  February  1944. 

Mr.  Elston.  Was  the  water  that  was  being  produced  by  the  water 
works  of  that  city  being  used  by  the  Government? 

Mr.  Biddle.  No,  there  were  no  prime  contracts  with  the  Govern- 
ment in  that  case. 

Mr.  Elston.  Certainly  the  water  plant  served  some  companies 
that  were  manufacturing  something  for  the  Government. 

Mr.  Biddle.  Yes.     The  act  says  nothing  about  that,  of  course. 

Mr.  Elston.  So  the  Government  had  a  direct  interest? 

Mr.  Biddle.  Sure. 

Mr.  Elston.  In  the  maintenance  of  the  water  works. 

Mr.  Biddle.  Yes.  We  never  took  anything  that  we  did  not  think 
we  had  a  pretty  direct  interest  in. 

Mr.  Elston.  With  that  possible  exception— and  I  do  not  know  that 
that  is  even  an  exception — there  has  not  been  a  single  seizure  during 
this  war  except  of  plants  or  mines  such  as  are  described  in  section  3 
of  the  War  Labor  Disputes  Act? 

Mr.  Biddle.  Yes,  but  you  must  remember,  Mr.  Congressman,  as 
I  said  before,  many  of  those  seizm-es  were  made  without  any  statute, 
so  that  the  statute  was  irrelevant  in  those  seizures  that  were  made 
without  the  statute.  Take  the  coal  mines ;  the  coal  mines  were  seized 
without  any  statutory  authority  specifically. 

Mr.  Elston.  I  understand  that  and  I  do  not  question  that  that 
took  place. 

Mr.  Biddle.  Yes. 

Mr.  Elston.  But  Congress  came  right  along  shortly  after  the 
seizures  took  place  and  did  enact  legislation. 

Mr.  Biddle.  That  is  right. 

Mr.  Elston.  If  Congress  was  not  of  the  opinion  that  that  legisla- 
tion was  necessaiy,  Congress  would  not  have  enacted  any  legislation, 
would  it? 

Mr.  Biddle.  That  is  right,  necessary  or  advisable.  The  reason  I 
say  that  is  that  the  legislative  history  clearly  points  out  that  Congress 
intended  to  preserve  the  President's  constitutional  powers  to  seize 
irrespective  of  the  statute.  I  think  that  is  very  clear.  When  you 
say  ''necessary/'  I  think  perhaps  "advisable  or  necessary"  would  be 
better. 

Mr.  Elston.  The  same  thing  was  true  in  the  First  World  War, 
that  wherever  there  was  a  seizure  it  was  either  after  Congress  had 
passed  a  law  authorizing  it,  or  Congress  immediately  passed  a  law 
and  authorized  that  sort  of  an  act? 

Mr.  Biddle.  Well,  the  one  exception  was  the  Smith  cfc  Wesson  case 
which  I  spoke  of  a  minute  ago.  There  was  a  similar  section  under  one 
of  the  statutes  during  that  war  to  the  original  section  9  of  which  sec- 
tion 3  is  an  amendment.     That  did  not,  however,  deal  with  labor 


T  "i 


i:<^ 


■1 


168    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CX). 

disputes  You  will  remember  that  section  9  did  not  deal  with  labor 
disputes  but  provided  where  a  company  would  not  give  priority  to  a 
Government  order  the  President  woidd  take  over.  That  was  largely 
drafted  on  a  similar  section  in  the  other  war.     In  this  particular  case, 

J  &  W  esson  had  a  labor  dispute  and  without  even  an  Executive 
order,  President  Wilson  took  over  the  plant,  organized  a  Government 
corporation  to  operate  the  plant,  and  operated  the  plant  through  the 
Crovemment  corporation  for  some  period  of  time,  and  gave  back  the 
plant  after  paymg  compensation  as  awarded  by  the  War  Department. 

Mr.  Elston.  In  that  case  they  were  making  firearms'^ 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  And  in  that  case  there  was  no  court  decision  on  the 
subject,  was  there? 

Mr.  BiDDLE.  No;  nobody  went  near  a  court,  not  even  the  company 
Ihey  just  assumed  the  President  could  do  it  during  a  war. 

Mr.  Elston.  So  the  question  was  never  litigated? 

Mr.  BiDDLE.  That  is  right.  The  only  Htigated  case  which  comes 
close  to  this  at  all  is  the  case  in  Kentuckv  of  May  9. 

Mr  Elston.  Mr.  Biddle,  getting  do\Jai  to  your  statement,  on 
page  15  you  say: 

It  is  significant  that  in  the  debates  and  congressional  discussions  which  preceded 
the  passage  of  the  War  Labor  Disuptes  Act,  it  was  generally  conceded  that  the 
msident  has  this  authority  and  that  it  had  been  lawfully  exercised  in  the  cases  I 
nave  mentioned. 

Mr.  BiDDLE.  Yes. 
Mr.  Elston.  You  say: 

•    ^^^^i?  ^^^^^'  *®  ^^^  committee  will  rememebr,  in  the  case  of  the  proceedings 
m  this  House.  >  *-  & 

Now,  if  Congress  recognized  that,  can  you  give  us  any  reason  at 
all  why  there  was  any  necessity  for  Congress  to  pass  the  War  Labor 
Disputes  Act? 

Mr.  BiDDLE.  I  think  in  all  these  cases  the  Congress  is  anxious,  and 
so  is  the  Executive,  to  rely  upon  specific  statutory  powers  rather  than 
general  constitutional  powers.  I  think  it  is  most  appropriate  for  the 
Congress  to  do  it.  There  is  an  area,  of  course,  where  the  extension 
of  the  constitutional  power  of  the  President  may  be  in  doubt,  and 
dunng  the  war  it  is  very  important  and  most  appropriate,  it  seems 
to  me,  for  the  Congress  to  pass  statutes. 

I  am  not  at  all  certain — I  do  not  think  it  has  ever  been  decided — I 
am  not  at  all  certain  that  if  Congress  passed  a  statute  in  derogation  of 
the  President's  constitutional  powers  that  that  would  not  be  a  valid 
statute.  I  say  that  for  this  reason— this  is  the  point  that  I  think  has 
been  very  little  discussed— for  this  reason,  that  the  President's  power 
IS  based  on  the  emergency  and  the  emergency  has  often  passed  before 
there  is  a  statute  in  existence.  Therefore,  the  same  emergency  would 
not  exist  where  Congress  had  specifically  expressed  its  will.  But  let 
me  add,  I  am  perfectly  certain  that  the  Government  would  of  course 
be  strictly  guided  by  anything  that  Congress  said  it  must  do  specifically. 

Mr.  Elston.  WeU,  now,  as  a  matter  of  fact  you  go  on  the  assump- 
tion that  the  congressional  debates  indicate  that  the  President  had 
this  authority. 

Mr.  Biddle.  Yes 

Mr.  Elston.  Have  you  examined  all  of  the  congressional  debates 
on  the  subject? 
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Mr.  Biddle.  I  think  my  associates  have  examined  most  of  them. 

Mr.  Elston.  Well,  I  will  refer  to  some  of  them  a  little  bit  later  on, 
but^don't  you  know  that  there  was  a  considerable  controversy,  in  the 
Senate  in  particular,  as  to  the  extent  and  scope  of  section  3? 

Mr.  Biddle.  That  is  true.  You  spoke  of  the  President's  constitu- 
tional powers.  Now,  as  to  section  3,  I  think  it  is  very  clear,  particu- 
larly in  Senator  Connally's  statement,  which  doubtless  you  are  re- 
ferring to,  that  all  of  the  members  of  the  conference  were  not  perfectly 
clear  what  section  3  provided.  I  think  you  will  find  it  very  hard,  in 
most  of  these  legislative  histories,  to  read  an  absolutely  clear  decision 
on  one  side  or  the  other. 

Mr.  Elston.  Mr.  Biddle,  when  there  is  any  dispute  or  doubt  about 
what  a  law  means,  you  necessarily  go  to  the  congressional  debates  to 
find  out  what  the  intention  ot  the  law-making  body  was,  do  you  not? 

Mr.  Biddle.  That  is  one  of  the  sources  of  information. 

Mr.  Elston.  What  is  the  other? 

Mr.  Biddle.  The  other  sources  are  the  administrative  procedure 
preceding  the  debates  in  the  passage  of  the  act.  Of  course,  the  main 
source  is  the  language  of  the  act  itself,  taken  together  as  a  whole,  that 
is  the  fundamental  thing.  You  look  first  at  the  section,  then  you  look 
at  the  broad  act  itself,  then  you  look  at  the  legislative  history  before 
the  act,  and  then  you  see  what  the  administrative  action  had  been 
that  IS  presumably  ratified  by  the  act  of  Congress.  Those  are  the 
various  sources  of  information  to  arrive  at  an  interpretation. 

Mr.  Elston.  Did  not  you  notice  in  the  congressional  debates  there 
was  considerable  doubt  about  what  should  be  included  in  section  3? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  And  did  not  the  discussion  revolve  around  the  use  of 
the  words  "plants,  niines,  and  facilities"? 

Mr.  Biddle.  I  think  there  was  some  discussion  of  that.  If  you 
will  refer  to  the  particular  discussion.  Congressman,  there  is  a  dis- 
cussion on  each  side  of  it.  I  can  give  you,  if  you  Hke,  a  synopsis  of  all 
the  legislative  proceeding. 

Mr.  Elston.  Perhaps  it  is  best  if  I  call  your  attention  to  something 
specific. 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Section  3,  as  you  know,  was  a  part  of  the  original 
Connallv  bill. 

Mr.  Biddle.  Yes. 

Mr.  Elston.  To  get  a  little  history  of  the  War  Labor  Disputes  Act, 
the  Senate  originally  passed  what  is  known  as  the  Connally  Act. 
That  is  correct,  is  it  not? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  It  came  to  the  House,  was  referred  to  the  House 
Military  Affairs  Committee,  and  that  committee  added  a  number  of 
things  that  had  not  theretofore  been  included  in  the  Connally  Act. 
The  Connally  Act  was  limited  almost  entirely  to  plant  seizures.  That 
is  correct,  is  it  not? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  It  was  the  House  that  added  section  7  which  gives  the 
W  ar  Labor  Board  some  statutory  authority. 

Mr.  Biddle.  Yes. 

Mr.  Elston.  And  permitted  the  War  Labor  Board  to  subpena 
witnesses  before  it. 


m 


IM 


J 


I 


170    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

Mr.  BiDDLE.  Yes. 
T  ^^V  Elston.  And  the  reason  for  that  was  because  at  that  time 
John  L.  Lewis  would  not  appear  before  the  War  Labor  Board  and  was 
defying  its  authority  in  that  respect. 

Mr.  BiDDLE.  The  subpena  section. 

Mr.  Elston.  The  War  Labor  Board  wanted  to  bring  him  before  it  in 
order  that  they  could  compel  him  to  testify. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Now,  I  recite  the  history  of  those  two  parts  of  the  law 
correctly,  don't  I? 

Mr.  BiDDLE.  I  think  that  is  substantially  correct. 

The  Chairman.  I  think  the  record  ought  to  show  here  the  House 
coiimuttee  and  the  House,  as  I  recall  it,  left  out  the  plant-seizure 
section  entirely. 

Mr.  Elston.  I  haven't  gotten  to  that,  Mr.  Ramspeck.     I  think  I 
know  fairly  well  what  happened  because  I  was  on  the  committee 
When  the  House  comnuttee  reported  the  bill  to  the  House,  they  left  the 
plant-seizures  section  out  entirely. 

Mr.  BiDDLB.  And  put  the  criminal  provisions  in. 

Mr.  Elston.  That  is  what  I  am  getting  to.  Not  the  same  cruninal 
provisions  that  were  in  the  ConnaUy  Act? 

Mr.  BiDDLE.  No;  the  criminal  provisions  after  possession. 

Mr.  Elston.  Those  were  entirely  new  criminal  provisions  that  the 
House  added. 

Mr.  BiDDLE.  Well,  my  point  is,  Mr.  Elston,  that  they  added  a 
cnminal  provision  which  came  into  effect  after  possession,  thus  assum- 
ing that  possession  could  be  taken,  although  there  was  then  no  course 
for  taking  the  possession. 

Mr.  Elston.  I  am  afraid  we  would  have  to  differ  on  that,  because  we 
find  that  the  enforcement  provision  of  the  act,  as  reported  by  the 
Military  Aifah^  Committee  to  the  House  and  as  the  act  passed  the 
House,  is  section  6  of  the  old  law.  Senate  796,  and  that  provided  for 
certain  penalties  against  representatives  of  labor  organizations  for 
violating  the  provisions  of  the  law  as  passed  by  the  House,  There 
would  be  no  reason  to  put  criminal  penalties  in  for  doing  things  that 
the  House  had  taken  out  of  the  law,  would  there? 

Mr.  BiDDLE.  As  I  remember  the  debate  in  the  House,  particularly 
a  statement  of  Congressman  Voorhis,  it  was  that  you  could  not  make 
it  criminal  to  strike,  and  that  you  had  to  limit  that  to  a  strike  against 
the  Government's  possession,  and  that  was  concurred  in  without 
question  by  the  House  Members;  isn't  that  right? 

Mr.  Elston.  Yes.  As  a  matter  of  fact,  Congress  did  not  make  it 
an  absolute  offense  to  strike,  because  Congress  recognized  that  it  had 
no  right  to  do  that. 

Mr.  BiDDLE.  Yes;  that  is  right. 

Mr.  Elston.  Now,  when  section  3  was  under  debate  in  the  Senate 
I  want  to  call  your  attention  to  this  statement  by  Senator  ConnaUy' 
and  it  appears  on  page  3943  of  the  Congressional  Record.     I  quote: 

The  powera  which  are  provided  for  by  the  bill  can  not  be  exercised  by  the 
President  until  he  makes  that  kind  of  a  finding — 

and  that  is  the  finding  I  will  refer  to  a  little  later — 

and  the  plant  has  to  be  one  which  is  equipped  and  suitable  for  the  production  of 
national  defense  articles.     The  fear  about  making  a  wholesale  attack  on  oroDertv 
as  suggested  by  the  Senator  from  Ohio,  has  no  foundation  in  fact     The  seven 
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cases  which  were  cited  and  to  which  the  Senator  from  Connecticut  has  referred, 
were  all  cases  in  which  either  the  Army  or  the  Navy  took  over  plants  and  within 
a  very  few  days  after  they  were  taken  over  they  were  returned  to  their  private 
owners. 

Now,  the  apprehension  expressed  by  Senator  Taft  was  that  the 
section  might  be  construed  to  include  all  pieces  of  property  if  there 
was  not  something  stated  on  the  floor  of  the  Senate  to  indicate  to  the 
contrary,  and  that  brought  about  Senator  Connally's  statement  which 
I  have  just  read. 

Mr.  BiDDLE.  There  is  no  doubt  of  that.  Now,  may  I  interrupt 
for  a  moment,  sir,  to  state  something  further  in  the  debates? 

Mr.  Elston.  Yes. 

Mr.  BiDDLE.  So  as  to  show  there  was  definite  disagreement  on 
this,  certainly  in  Senator  Connally's  mind.  Representative  Harness, 
who  was  one  of  the  House  majority  Members,  said  this  with  respect 
to  the  scope  of  section  3: 

Section  3  defines  the  powers  of  the  President  to  take  possession  of  the  property. 

This  is  the  heart  of  the  Senate  bill. 

This  authority  to  seize  extends  quite  comprehensively  to  any  plant,  mine  or 
facility — 

tliis  is  important — 

any  plant,  mine,  or  facility  which  may  be  required  for  the  war  effort  or  which 
may  be  useful  in  connection  therewith. 

That  is  Congressman  Harness'  interpretation  of  this  section. 

Mr,  Elston.  May  I  interrupt  right  there?  He  is  simply  quoting 
the  words  of  the  statute. 

Mr.  BiDDLE.  I  know,  but  he  is  not  quoting  the  plant  engaged  in 
production,  manufacturing,  or  mining,  he  is  going  much  further  than 
that.     Mr.  Harness  says: 

extends  quite  comprehensively  to  any  plant,  mine,  or  facility  which  may  be 
required  for  the  war  effort  or  which  may  be  useful  in  connection  therewith. 

He  does  not  say  a  plant  engaged  in  manufacturing,  he  says  "any 
plant." 

Mr.  Elston.  Mr.  Harness  was  not  reading  the  whole  act. 

Mr.  BiDDLE.  Perhaps  Senator  Connally  was  not  reading  the  whole 
act,  I  do  not  know.  I  think  we  ought  to  balance. the  whole  thing 
here.     Let  us  take  Senator  Pepper's  statement. 

Mr.  Elston.  Senator  who? 

Mr.  BiDDLE.  Senator  Pepper.  May  I  give  you  the  reference  to 
these  pages?  Mr.  Harness'  statement  was  on  page  5782  of  the 
Congressional  Record  of  June  11,  1943.  This  is  not  in  my  statement. 
[See  appendix.] 

This  is  what  Senator  Pepper  says  on  Congressional  Record  5876: 

Section  3  specifically  confirms  the  power  heretofore  existing — 

and  that  power  had  not  been  exercised  only  on  plants  engaged  in 
manufacturing,  by  the  War  Labor  Board — 

and  confers  a  new  power  to  take  over — 
and  these  were  his  words — 

any  facility  or  operation  which  by  the  President  may  be  deemed  essential  to  the 
prosecution  of  the  war. 

You  could  not  get  it  broader  than  that. 
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Mr.  Elston.  Senator  Pepper  was  not  the  author  of  the  act  and 
Senator  Connally  was. 

Let  me  call  your  attention  to  another  statement,  Mr.  Biddle,  which 
I  think  mdicates  congressional  intent.  Senator  Reed  proposed  to 
extend  the  act  to  all  the  plants,  mines,  and  facilities  equipped  for  the 
manufacture  of  materials  of  war  and  offered  an  amendment  so  as  to 
mclude,  and  I  quote,  ''all  plants  engaged  in  an  essential  war  industry 
durmg  the  state  of  war."  The  amendment  was  submitted  by  him 
m  which  the  authority  for  seizure  might  extend  to  ''any  business 
establishment.'' 

Now,  those  were  the  words  of  Senator  Reed's  amendment,  "any 
busmess  establishment,  plant,  mine,  or  facility."  Now,  that  amend- 
ment was  defeated  in  the  Senate.     Do  you  recall  that? 

Mr.  Biddle.  Yes.  That  was  an  amendment  to  section  6,  not  to 
section  3. 

Mr.  Elston.  Well,  that  makes  no  difference. 

Mr.  Biddle.  Oh,  but  that  does  make  a  difference.     Don't  you  think 
Mr.  Elston,  that  it  does?  ' 

Mr.  Elston.  Beg  pardon? 

Mr.  Biddle.  I  mean,  he  was  not  speaking  of  section  3.     Let  us  get 
this  perfectly  clear.     He  was  speaking,  as  I  remember,  of  section  6 
and  that  is  the  criminal  provision.  ' 

Mr.  Elston.  Let  us  read  on  and  see  what  Senator  Connally  says 
about  that,  and  then  we  will  come  back  to  section  6,  if  vou  contend 

,•.  I'll*.  7  t/   ^  ^^     >. '-'AX  V  v^xxvx 

that  IS  what  it  was. 

Mr.  Biddle.  Wasn't  it  that?     That  is  my  recollection. 

Mr.  Elston.  I  do  not  have  the  record  here.  I  am  just  reading  from 
my  notes. 

Now,  Senator  Connally  made  this  statement,  page  3867  of  the 
Record: 

I  will  say  to  the  Senator  that  I  would  not  favor  the  idea  which  he  has  advanced 
with  reference  to  giving  the  proposed  legislation — 

and  he  is  certainly  referring  to  the  whole  act — 

application  to  all  plants.  My  theory  is  that  after  the  Government  has  taken  over 
a  plant  it  becomes  a  Government  plant  just  as  though  it  were  an  arsenal  or  ship- 
building plant  directed  and  operated  by  the  Government. 

Mr.  Biddle.  Section  6. 
Mr.  Elston  (continuing): 

We  would  therefore  be  authorized  to  say  that  this  is  a  Government  plant,  that  it 
18  being  operated  by  the  Government,  and  that  no  one,  whether  a  union  man  or 
anyone  else,  has  any  right  to  interfere  with  or  induce  anvone  to  abstain  from  work- 
ing or  to  in  any  way  impede  or  hinder  the  operation  of  the  plant. 

Mr.  Biddle.  It  is  perfectly  clear  section  6  applies  to  all  kinds  of 
plants;  I  agree  entirely  with  that. 

Mr.  Elston.  Section  6  applies  to 

Mr.  Biddle  (interposing).  Any  plant  taken  possession  of. 
'Mr.  Elston  (continuing).  To  any  plant  which  the  Government  has 
taken  possession  of? 

Mr.  Biddle.  Yes;  either  in  the  past  or  in  the  future. 

Mr.  Elston.  There  would  not  be  legislation  under  section  6  as  to 
plants  that  were  already  taken  over  and  given  back. 

Mr.  Biddle.  I  mean  plants  that  the  Government  had  taken  and 
were  in  possession  of  at  the  time  the  act  was  passed. 
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Mr.  Elston.  If  it  referred  to  plants  which  had  been  taken  over  by 
the  Government — and  I  grant  you  it  did — it  certainly  referred  to 
plants  which  were,  taken  over  under  section  3. 

Mr.  Biddle.  Or  in  any  other  wa3^ 

Mr.  Elston.  It  does, not  say  that,  does  it? 

Mr.  Biddle.  No;  but  it  is  perfectly  clear. 

Mr.  Elston.  It  says,  "this  legislation"— and  *'this  legislation"  re- 
fers to  the  legislation  then  under  consideration,  and  that  was  the  War 
Labor  Disputes  Act. 

Mr.  Biddle.  No;  section  6  does  not  say  plants  taken  over  under 
section  3,  it  says  ''plants  taken  over  by  the  Government." 

Mr.  Elston.  The  only  plants  authorized  to  be  taken  over  by  the 
Government  were  in  section  3. 

Mr.  Biddle.  You  would  argue  then  that  section  6  did  not  apply  to 
the  coal  mines,  because  they  were  taken  over  not  under  section  3. 

Mr.  Elston.  I  would  not  contend  for  a  moment  it  does  not  apply 
to  the  coal  mines. 

Mr.  Biddle.  They  were  not  taken  over  under  section  3. 

Mr.  Elston.  I  know,  but  section  3  says  ''plant,  mine,  or  facility," 
so  obviously  it  applies  to  the  coal  mines.     I  do  not  contend  otherwise. 

Mr.  Biddle.  Mr.  Congressman,  the  coal  mines  were  taken  over 
before  the  passage  of  the  act,  and  section  6  makes  this  a  crime  for 
that  mine  which  was  taken  over,  not  under  section  3. 

Mr.  Elston.  I  gi'ant  you  that  that  is  true,  but  at  the  same  time  Con- 
gress recognized  the  legality  of  the  seizure  of  the  mmes  under  section  3. 

Mr.  Biddle.  They  were  not  tak-en  over  under  section  3. 

Mr.  Elston.  They  recognized  that  they  could  be. 

Mr.  Biddle.  They  recognized  that  they  could  be;  yes. 

Mr.  Elston.  Mr.  Chairman,  I  will  take  some  time  yet. 

The  Chairman.  The  committee  will  take  a  recess  until  2:30. 

(Whereupon,  at  1  p.  m.,  the  committee  recessed  until  2:30  p.  m. 
this  day.) 

afternoon  session 

(The  hearing  was  resumed  at  2:30  p.  m.,  following  the  recess.) 

The  Chairman.  The  committee  will  come  to  order, 

Mr.  Elston,  you  have  some  further  questions? 

Mr.  Elston.  Yes.     Mr.  Biddle,  when  we  closed  this  morning  I  was 
asking  you  about  some  of  the  provisions  of  the  War  Labor  Disputes 
Act. 

I  believe  that  it  is  your  contention  that  section  7  of  that  act,  which 
legalizes  the  War  Labor  Board  and  gives  it  the  authority  to  act  in 
labor  disputes,  is  connected  with  section  3,  which  is  the  section  that 
gives  the  President  the  right  to  seize  a  plant,  mine,  or  facility. 

Mr.  Biddle.  And  with  all  of  the  other  sections  of  the  act. 

Mr.  Elston.  And  with  all  of  the  other  sections  of  the  act. 

Now,  as  you  stated  this  morning,  section  7  was  enacted  principally 
because  the  War  Labor  Board  did  not  have  the  authority  to  subpena 
witnesses. 

Mr.  Biddle.  I  think  that  was  one  reason  it  was  enacted. 

Mr.  Elston.  Well,  was  there  any  other  reason? 

Mr.  Biddle.  I  think  the  reason  was  to  fix  the  powers  of  the  Board 
by  statutory  authority. 
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Mr.  Elston.  They  were  exercising  some  authority,  and  this  was 
simply  to  give  them  some  statutory  life? 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Now,  you  do  not  question,  do  you,  the  statement 
that  Mr.  Davis  made  that  section  7  does  not  give  the  War  Labor 
Board  any  authority — I  mean,  does  not  provide  any  authority  for 
carrying  out  the  Board's  orders? 

Mr.  BiDDLE.  In  court. 

Mr.  Elston.  Yes. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Now,  you  know,  of  course,  that  section  7  and  section 
3  were  not  contained  in  the  original  plant  seizure  bill? 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Section  6  was  a  House  measure,  and  the  plant  seizure 
bill  was  a  Senate  measure. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Now,  in  section  3  Congress  used  these  words: 

*  *  *  Any  plant,  mine,  or  facility  equipped  for  the  manufacture,  production, 
or  mining  of  any  articles  or  materials  which  may  be  required  for  the  war  effort 
or  which  may  be  useful  in  connection  therewith. 

Congress  just  used  three  words,  "plant,  mine,  or  facihty,"  and  then 
specified  that  they  must  be  equipped  as  I  have  indicated. 

Don't  you  think  that  is  a  limitation  on  simply  plants,  mines,  or 
facihties,  so  equipped? 

Mr.  BiDDLE.  Well,  it  depends  on  what  you  mean  by  the  word 
"production."  It  all  revolves  around  that,  doesn't  it?  In  other 
words,  would  Congress,  if  it  had  meant  a  narrow  construction  of 
"production,"  have  also  used  the  word  "manufacture"? 

Mr.  Elston.  You  can  conceive  of  a  case  where  there  would  be 
production  which  might  necessarily  mean  manufacture. 

Mr.  BiDDLE.  Which  would  incline  me  to  think  that  the  word  "pro- 
duction" was  used  more  broadly  than  "manufacture." 

Mr.  Elston.  Have  you  examined  the  definition  of  the  word 
'^production"  in  the  dictionary? 

Mr.  BiDDLE.  I  have  examined  the  cases  dealing  with  the  word, 
which  seems  to  me  more  important;  in  other  words,  the  legal  definition 
of  "production." 

Mr.  Elston.  Well,  now,  if  Congress  intended  the  word  "production" 
to  include  "distribution,"  don't  you  think  Congress  would  have  used 
the  word  "distribution"? 

Mr.  BiDDLE.  I  think  that  depends  on  the  other  sections  of  the  act. 
There  are  other  statutes — taxing  statutes — where  the  word  "produc- 
tion" was  held  to  include  a  much  broader  scope  than  "manufacture." 

Mr.  Elston.  The  same  language  is  not  employed  all  through  the 
act.  For  example,  in  section  8  we  used  the  expression  "  plant,  plants, 
mine,  mines,  facility,  facilities,  bargaining  unit  or  bargaining  units, 
as  the  case  may  be." 

Congress  even  distinguished  between  the  singular  and  the  plural, 
although  in  law  the  singular  means  the  plural.  Congress  went  to 
that  care  in  deciding  the  type  of  plants  it  was  referring  to. 

Now,  don't  you  think  if  Congress  went  to  all  that  care  in  section  8 
they  would  even  be  more  careful  in  section  3,  which  conferred  the 
greatest  possible  power  on  the  President  of  the  United  States;  namely, 
the  power  to  seize  a  plant? 
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Mr.  BiDDLE.  I  thought  I  had  made  my  position  clear.  Let  me 
repeat  it. 

The  word  "production"  is  used  several  times  in  the  act.  It  seems 
to  me  you  torture  the  language  to  say  that  in  one  section  it  means 
one  thing,  and  in  another  section  another  thing. 

Although  those  sections  are  taken,  as  you  pointed  out,  sir,  from 
different  bills,  some  from  the  House  and  some  from  the  Senate,  never- 
theless the  whole  mechanism  set  up  by  the  act  was  a  comprehensive 
mechanism.  First,  under  section  8,  notice  had  to  be  given — the 
cooling-off  period.  Then,  if  the  dispute  persisted,  it  was  taken  to 
the  War  Labor  Board.  If  it  could  not  be  settled,  powers  were  given 
to  the  President.  And  finally,  if,  after  possession  or  taking,  a  strike 
was  ordered  by  the  union,  criminal  sanctions  were  put  in. 

So  that  there  is  a  consistent  policy  all  through  the  act.  Therefore 
I  say  it  does  not  seem  to  me  that  the  intent  of  Congress  was  to  pick 
out  a  narrow  construction  for  the  word  in  a  single  section,  when  it 
would  not  do  justice  to  the  entire  mechanism  set  up  by  the  act. 

You  must  remember  that  what  Congress  had  in  mind  in  these  de- 
bates was  two  things,  substantially,  and  that  appears  throughout. 
The  first  was  that  they  would  broaden  section  9  of  the  old  act,  of  the 
Selective  Service  Act,  to  cover  mines  as  well  as  plants.  The  miners 
were  striking.  They  were  interested  in  bringing  the  mines  in.  And 
secondly,  that  the  section  would  be  broadened  not  only  where  an 
employer  had  refused  priority  orders  of  the  Government,  but  to  include 
striking  miners.  Those  were  the  things  that  the  debate  was  centered 
around,  and  nowhere  is  there  a  debate  of  the  meaning  of  the  word 
"production."     That  is  perfectly  clear,  I  say. 

Mr.  Elston.  Well,  don't  you  think  that  is  because  there  wasn't  any 
question  about  the  definition  of  the  word  "production"? 

Mr.  BiDDLE.  Yes;  I  do. 

Mr.  Elston.  I  happended  to  be  on  the  committee  that  wrote  this 
bill. 

Mr.  BiDDLE.  Well,  I  didn't  have  that  advantage,  but  my  view  of  it, 
in  studying  the  act,  is,  as  I  said,  that  "production"  is  used  in  a  broad 
sense. 

Mr.  Elston.  Well,  you  might  produce  water  through  a  waterworks, 
but  not  necessarily  manufacture  water. 

Mr.  BiDDLE.  Well,  you  might. 

Mr.  Edbton.  Now,  when  Congress  passed  section  3  and  provided 
that  plants,  mines,  or  other  facilities  equipped  for  making  war  goods 
might  be  seized,  they  went  still  a  step  further  and  applied  another 
safeguard;  not  only  does  the  plant,  mine,  or  facility  have  to  be  equipped 
to  manufacture  war  goods,  but  before  it  can  be  seized  the  President 
must  find,  after  investigation,  and  he  must  proclaim,  that  there  is  an 
interruption  of  the  operation  of  such  plant,  mine,  or  facility  as  a 
result  of  a  strike  or  other  labor  disturbance,  the  war  effort  will  be 
impeded  or  delayed  by  such  interruption,  and  that  the  exercise  of  such 
power  and  authority  is  necessary  to  insure  the  operation  of  such  plant, 
mine,  or  facility  in  the  interest  of  the  war  effort. 

Mr.  BiDDLE.  That  is  right,  and  the  President  so  found  in  this 
order. 

Mr.  Elston.  Well,  the  President  didn't  make  any  such  proclama- 
tion, did  he,  in  the  Montgomery  Ward  easel 
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Mr.  BiDDLE.  He  didn't  make  any  proclamation.  He  issued  an 
Executive  order.  Therefore  he  found  that  Montgomery  Ward  was 
engaged  in  production  in  the  sense  of  the  act. 

Mr.  Elston.  You  don't  contend  that  he  made  any  proclamation  as 
provided  for  in  section  3,  do  you? 

Mr.  BiDDLE.  He  made  a  finding. 

Mr.  Elston.  Well,  does  that  appear  in  his  order? 

Mr.  BiDDLE.  Yes.     I  have  it  in  front  of  me.     Shall  I  read  it? 

Mr.  Elston.  He  proclaimed,  did  he  not,  that  there  were  existing 
and  threatened  interruptions,  but  did  he  proclaim  that  it  was  a  plant, 
mine,  or  facility  engaged  in  the  manufacture  or  production  of  war 
material? 

Mr.  BiDDLE.  Well,  this  is  the  recital: 

Whereas  after  investigation  I  find  and  proclaim  that  there  are  existing  and 
threatened  interruptions  of  the  operations  of  the  plants  and  the  facilities  of  Mont- 
gomery Ward  &  Co.,  located  in  Chicago,  111.,  as  a  result  of  labor  disturbances 
arising  from  the  failure  of  Montgomery  Ward  &  Co.  to  comply  with  directive 
orders  of  the  National  War  Labor  Board;  that  the  war  eflFort  will  be  unduly  im- 
peded or  delayed  by  these  interruptions;  and  that  the  exercise,  as  hereinafter 
specified,  of  the  powers  vested  in  me  is  necessary  to  insure,  in  the  interest  of  the 
war  effort,  the  operation  of  these  plants  and  facilities  and  other  plants  and  facili- 
ties which  are  threatened  to  be  affected  by  the  said  labor  disturbances. 

Now,  let  us  see  what  the  act  requires  him  to  find.  Section  3  of 
the  act  requires: 

♦  *  *  whenever  the  President  finds,  after  investigation,  and  proclaims  that 
there  is  an  interruption  of  the  operation  of  such  plant,  mine,  or  facility     *     *     * 

The  President  finds  and  proclaims  that  there  are  existing  and 
threatened  interruptions  of  the  operations  of  the  plants  and  facilities 
of  Montgomery  Ward.  It  follows  the  statute  as  closely  as  it  could  be 
followed,  I  should  think. 

Mr.  Elston.  Did  the  President  conduct  any  investigation? 

Mr.  BiDDLE.  I  doD't  quite  know  what  you  mean  by  that.  The 
facts  were  given  him  by  the  National  War  Labor  Board. 

Mr.  Elston.  In  other  words,  he  acted  solely  on  what  was  told  him 
by  the  War  Labor  Board? 

Mr.  BiDDLE.  And  the  other  agencies  of  the  Government  that  had 
to  do  with  this  particular  situation. 

Mr.  Elston.  Now,  Mr.  Biddle,  if  you  claim  that  section  7  should 
be  considered  along  with  every  other  section,  I  take  it  then  that  you 
feel  that  there  is  some  relationship  between  section  7  and  section  8? 

Mr.  Biddle.  Well,  now,  just  a  minute.  There  is  a  relationship 
between  all  these  sections,  but  you  have  to  determine  what  that 
relationship  is,  and  I  am  not  sure  that  I  know  what  you  mean. 

Mr.  Elston.  Let  me  be  more  specific.  Section  8  requires  a  30-day 
cooling-off  period? 

Mr.  Biddle.  That  is  right. 

Mr.  Elston.  And  that  section  is  very  specific,  isn^t  it,  as  to  when 
a  strike  vote  shall  be  taken?     It  provides,  in  subsection  3: 

On  the  thirtieth  day  after  notice  undeir  paragraph  (1)  is  given  by  the  repre- 
entative  of  the  employees,  unless  such  dispute  has  been  settled     *     *     * 

Mr.  Biddle.  Yes. 

Mr.  Elstoj^.  Well,  this  one  was  not  settled. 

Mr.  Biddle.  It  certainly  was.  The  War  Labor  Board  entered  its 
order. 
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Mr.  Elston.  Well,  the  election  hadn^t  been  held,  had  it? 

Mr.  Biddle.  No;  but  the  War  Labor  Board  entered  its  order. 

Mr.  Elston.  All  right. 

Mr.  Biddle.  After  the  War  Labor  Board  has  entered  its  order,  the 
provisions  of  the  30-day  notice,  of  course,  do  not  come  into  effect. 

Mr.  Elston.  Do  not  the  provisions  of  the  act  come  into  effect  when- 
ever a  strike  is  threatened? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Wasn^t  a  strike  threatened  in  Chicago? 

Mr.  Biddle.  Yes;  but  there  had  been  far  more  than  a  30-day  cool- 
ing-off period.     This  had  been  going  for  3  months. 

Mr.  Elston.  Hadn't  this  notice  been  given? 

Mr.  Biddle.  I  don't  know  whether  it  had  technically  been  given. 
I  don't  think  the  act  provides  any  form  of  notice.  The  union  had 
brought  the  dispute  to  the  attention  of  the  Board. 

Mr.  Elston.  I  thoroughly  agree  with  you  on  that,  that  no  partic- 
ular form  of  notice  was  necessary.    Let  me  read  this: 

On  the  thirtieth  day  after  notice  under  paragraph  (1)  is  given  by  the  repre- 
sentative of  the  employees,  unless  such  dispute  has  been  settled,  the  National 
Labor  Relations  Board  shall  forthwith  take  a  secret  ballot  of  the  employees  in 
the  plant,  plants,  mine,  mines,  facility,  facilities,  bargaining  unit,  or  bargaining 
units,  as  the  case  may  be,  with  respect  to  which  the  dispute  is  applicable,  on  the 
question  whether  they  will  permit  any  sujch  interruption  of  war  production.  The 
National  Labor  Relations  Board  shall  include  on  the  ballot  a  concise  statement 
of  the  major  issues  involved  in  the  dispute  and  of  the  efforts  being  made  and  the 
facilities  being  utilized  for  the  settlement  of  such  dispute.  The  National  Labor 
Relations  Board  shall  by  order  forthwith  certify  the  results  of  such  balloting,  and 
such  results  shall  be  open  to  public  inspection. 

Now,  then,  there  isn't  any  question  but  what  the  National  Labor 
Relations  Board  had  notice  of  the  controversy;  there  isn't  any  question 
but  what  they  had  notice  that  a  strike  was  impending.  If  the 
National  Labor  Relations  Board,  after  the  passage  of  30  days,  had 
forthwith  conducted  an  election,  the  election  would  have  been  over 

Mr.  Biddle.  An  election  on  the  strike,  you  mean? 

Mr.  Elston.  Yes.  The  election  would  have  been  over  before  the 
plants  were  seized  and  no  seizure  would  have  ever  been  necessary. 

Mr.  Biddle.  Mr.  Congressman,  what  kind  of  an  election  do  you 
mean?  Do  you  mean  an  election  to  strike  or  an  election  to  see  who 
represents  the  employees? 

Mr.  Elston.  Election  to  strike. 

Mr.  Biddle.  Oh,  election  to  strike.  That  has  to  do  with  the  war 
contractor,  of  course,  imder  section  1. 

Mr.  Elston.  That  is  true. 

Mr.  Biddle.  Ward's  was  not  a  war  contractor. 

Mr.  Elston.  That  is  just  the  point  I  am  making;  that  it  was  not  a 
war  contractor.     Now,  do  you  agree  with  me? 

Mr.  Biddle.  It  had,  I  think,  one  or  two  war  contracts. 

Mr.  Elston.  Well,  now,  their  war  contracts  were  not  in  Chicago. 

Mr.  Biddle.  And  were  not  inyolved  in  this  dispute. 

Mr.  Elston.  And  your  order  of  seizure  refers  only  to  Chicago. 

Mr.  Biddle.  That  is  right. 

Mr.  Elston.  And  yet  when  the  time  came  to  seize  the  plant  you 
had  to  contend  that  they  were  a  war  contractor  under  this  definition. 

Mr.  Biddle.  No,  no.  Clearly  not.  I  have  never  suggested  that. 
I  have  never  suggested  that  the  basis  of  seizure  depended  upon 
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whether,  technically,  the  employer  was  a  war  contractor.     You  have- 
made  that  suggestion.     I  have  not. 

Mr.  Elston.  All  right,  granting  that;  if  this  section  requires  a 
vote,  why  was  not  it  conducted  in  this  case? 

Mr.  BiDDLE,  I  don't  think  this  involved  a  war  contract.  This 
didn't  involve  a  dispute  of  the  employees  of  a  war  contractor.  I 
don't  think  the  Chicago  plant  had  any  war  contracts. 

Mr.  Elston.  Let's  read  the  definition  of  a  war  contractor. 

The  term  "war  contractor"  means  the  person  producing     *     *     *" 

You  claim  Montgomery  Ward  produced? 

Mr.  BiDDLE.  Montgomery  Ward  undoubtedly  comes  under  the 
definition  of  "war  contractor," 

Mr.  Elston.  Does  Montgomery  Ward  come  under  the  definition 
of  "war  contractor"? 

Mr.  BiDDLE.  Undoubtedly,  yes. 

Mr.  Elston.  Didn't  you  say  a  moment  ago  that  it  did  not,  or  did 
I  misunderstand  you? 

Mr.  BiDDLE.  No;  you  misunderstood. 

Mr.  Elston.  I  am  sorry.  You  claim  it  does  come  under  the 
definition  of  "war  contractor"? 

Mr.  BiDDLE.  Certainly. 

Mr.  Elston.  Ward's  of  Chicago? 

Mr.  BiDDLE.  I  think  "war  contractor"  covers  any  form  of  distribu- 
tion. That  is  as  I  remember  it.  Let  us  look  at  the  definition.  A 
contract  with  the  United  States  entered  into  on  behalf  of  the  United 
States,  and  so  on.  It  is  a  contract  between  the  United  States  and  a 
contractor.  And  that  is  not  limited  to  manufacturing — is  that  what 
you  mean? 

Mr.  Elston.  Let  us  read  it: 

The  term  "war  contractor"  means  the  person  producing,  manufacturing,  con- 
structing, reconstructing,  installing,  maintaining,  storing,  repairing,  mining,  or 
transporting  under  a  war  contract,  or  a  person  whose  plant,  mine,  or  facility  is 
equipped  for  the  manufacture,  production,  or  mining  of  any  articles  or  materials 
which  may  be  required  in  the  prosecution  of  the  war  or  which  may  be  useful  in 
connection  therewith;     *     *     *, 

That  is  a  pretty  complete  definition,  isn't  it? 

Mr.  BiDDLE.  Very  complete. 

Mr.  Elston.  And  certainly  much  more  complete  than  the  definition 
in  section  3,  isn't  it? 

Mr.  BiDDLE.  Yes;  and  that  is  one  reason  I  used  that  to  illustrate 
the  breadth  of  the  entire  statute,  outside  of  section  3.  I  used  those 
very  definitions  to  show  how  broad  the  language  is. 

Mr.  Elston.  If  Congress  intended  to  include  every  war  contrac- 
tor— the  section  I  just  read  is  section  2,  the  next  section  is  section  3 — 
why  didn't  they  just  simply  say  "the  war  contractors  referred  to  in 
the  previous  section,"  or  "such  war  contractors"? 

Mr.  BiDDLE.  They  didn't  say  that;  no. 

Mr.  Elston.  They  limited  it  to  three  things. 

Mr.  BiDDLE.  And  the  question  is  what  those  three  things  mean,  and 
I  said  by  studying  the  act  it  shows  that  "production"  is  used  by  Con- 
gress in  a  broad  sense.     We  are  back  where  we  started. 

Mr.  Elston.  All  right.  Now,  then,  let  us  assume  that  you  are  cor- 
rect in  saying  that  Montgomery  Ward  was  a  war  contractor.  Can 
you  give  us  any  reason  at  all  why  the  Labor  Relations  Board  did  not 
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forthwith,  at  the  expiration  of  the  30  days,  when  they^had'notice  that 
there  was  going  to  be  a  strike,  conduct  an  election  as  the  statute  re- 
quires? 

Mr.  BiDDLE.  Well,  I  take  it  that  the  act  covers  work  by  a  war  con- 
tractor engaged  in  war  production.  Now,  that  was^not  the  problem 
in  Chicago. 

Mr.  Elston.  You  say  now  that  this  section  8  applies  to  a  war  con- 
tractor engaged  in  war  production? 

Mr.  BiDDLE.  And  the  dispute  in  Chicago  did  not  apply  to  a  war 
contract,  a  contract  of  a  contractor  engaged  in  war  production. 

Mr.  Elston.  Well,  I  thought  you  just  said  a  moment  ago  that  the 
word  "production"  included  "distribution." 

Mr.  BiDDLE.  There  is  no  question  that  what  Ward  did  came  under 
that  term.  The  question  was.  What  was  involved  in  the  Chicago 
dispute?  Now,  that  did  not  involve  production  under  a  war  contract 
by  a  war  contractor. 

The  Chairman.  Mr.  Elston,  will  you  let  me  ask  you  a  question  to 
clarify  my  own  thinking? 

Mr.  Elston.  Yes. 

The  Chairman.  Is  it  your  contention  that  the  National  Labor 
Relations  Board  ever  received  the  notice  required  in  section  8?  I 
don't  so  understand. 

Mr.  Elston.  Yes;  and  I  think  the  Attorney  General  agrees  that  no 
particular  form  of  notice  was  necessary. 

Mr.  BiDDLE.  I  agree  that  no  notice  was  required  in  this  controversy. 

Mr.  Elston.  Let  us  go  a  step  further.  When  you  seized  this  plant 
in  Chicago  you  seized  it  because  you  feared  a  strike? 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  You  seized  it  because,  as  you  say,  there  was  the  threat 
of  a  strike,  or  there  was  a  strike? 

Mr.    BiDDLE.  Yes. 

Mr.  Elston.  Why  didn't  you  insist  on  the  invoking  of  section  8 
and  have  this  30-day  cooling-off  period  that  Congress  had  provided 
for,  instead  of  just  seizing  the  plant? 

Mr.  BiDDLE.  No.  1  is,  "there  was  no  strike  when  we  seized  it." 

Mr.  Elston.  Well,  there  was  a  threatened  strike? 

Mr.  BiDDLE.  But  not  in  that  union.  There  were  plenty  of  threat- 
ened strikes  everywhere  alse.  No;  the  minute  the  President  said, 
"Go  back  to  work,"  the  strikers  went  back  to  work.  They  obeyed 
the  order.     Montgomery  Ward  wouldn't. 

Mr.  Elston.  Well,  they  just  went  back.  But  they  expected  the 
Government  to  seize  the  plant,  didn't  they? 

Mr.  BiDDLE.  I  can't  tell  you  what  they  expected. 

Mr.  Elston.  As  a  matter  of  fact,  the  truth  is  that  the  reason  they 
didn't  proceed  at  any  time  under  section  8  is  because  the  National 
Labor  Relations  Board  or  nobody  else  considered  Montgomery  Ward 
&  Co.  in  Chicago  a  war  contractor,  they  didn't  consider  them  as  a 
plant,  mine,  or  facility,  as  described  in  section  3. 

Mr.  BiDDLE.  I  agree  entirely  on  that  with  this  modification,  that 
they  were  not  considered  a  war  contractor  with  respect  to  that  dispute, 
nor  was  the  basis  of  the  seizure  on  the  ground  that  they  were  a  war 
contractor. 

Mr.  Elston.  Well,  let  us  take  up  your  statement  a  little  further 
then. 
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Mr.  BiDDLE.  Yes,  sir. 

Mr.  Elston.  You  said,  on  the  day  that  this  seizure  took  place,  Mr. 
Avery,  having  made  no  move  to  go  into  court  to  test  the  legality  of 
your  action,  you  filed  a  bill  in  equity.  Had  Mr.  Avery  or  Montgom- 
ery Ward  &  Co.  ever  made  any  effort  before  to  test  the  legality  of  the 
War  Labor  Board's  order? 

Mr.  BiDDLE.  They  certainly  had. 

Mr.  Elston.  And  they  had  made  that  effort  to  test  it  in  court? 

Mr.  BiDDLE.  In  what? 

Mr.  Elston.  In  court. 

Mr.  BiDDLE.  Yes,  indeed. 

Mr.  Elston.  They  made  the  effort  twice  in  the  courts  of  the  Dis- 
trict of  Columbia,  didn't  they? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  And  you  resisted  them? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  You  asked  to  have  that  case  dismissed? 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Why  didn't  you  want  them  to  have  this  question  de- 
termined? 

Mr,  BiDDLE.  I  would  have  been  delighted  to  have  the  question  de- 
termined. What  I  was  saying  there  was  that  Montgomery  Ward 
hadn't  gone  into  court  in  order  to  enjoin  the  seizure  by  the  United 
States,  which  was  the  only  way  they  could  test  it.  I  had  been  seeing 
in  the  papers  every  day  statements  to  the  effect  that  counsel  for  Mont- 
gomery Ward  were  preparing  a  bill  and  were  going  to  file  it. 

Mr.  Elston.  If  they  had  gone  into  court  and  they  had  sought  an 
injunction  against  the  United  States  to  prevent  the  United  States 
from  seizing  their  plant,  wouldn't  you  have  set  up  in  that  action  the 
same  thing  you  set  up  in  the  district  court,  and  that  is  they  didn't 
have  the  consent  of  the  United  States  to  file  the  suit? 

Mr.  BiDDLE.  Certainly  not.  We  would  have  taken  the  position,  as 
I  have  taken  it  before  this  committee,  that  the  question  then  to  be 
determined  was  whether  or  not,  first,  the  President  had  the  power  to 
seize,  under  the  statute  or  out  of  the  statute,  and,  secondly,  whether 
that  power  had  been  arbitrarily  exercised.  The  Kentucky  court  held 
that  the  officer  in  charge  of  the  plant  could  be  sued;  he  was  sued;  and 
they  held  that  there  was  jurisdiction  of  the  court  to  decide  that  ques- 
tion. 

Mr.  Elston.  Of  course,  the  Kentucky  decision  hadn't  been  ren- 
dered at  that  time. 

Mr.  BiDDLE.  No ;  that  is  right.  I  think  it  can  be  said  that  the 
question  would  certainly  have  been  tested  by  a  bill  of  injunction, 
but  certainly  not  by  an  action  against  the  War  Labor  Board. 

Mr.  Elston.  If  you  were  so  anxious  to  have  the  question  deter- 
mined in  Chicago,  why  didn't  you  let  the  case  be  decided  by  Judge 
Holly? 

Mr.  BiDDLE.  We  didn't  prevent  Judge  Holly  from  deciding  the  case. 

Mr.  Elston.  You  could  have  had  the  case  decided  if  you  remained 
in  possession  until  the  next  day  after  the  election  was  conducted, 
couldn't  you? 

Mr.  BiDDLE.  The  United  States  had  no  right  to  stay  in  possession, 
and  I  cannot  imagine  how  anybody  can  advocate  that  it  should  stay 
in  possession  except  for  the  purpose  of  the  election.    After  that  the 
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United  States  had  no  right  to  stay  in  possession.  Now,  I  don't  care 
how  long  we  had  stayed,  if  we  had  stayed  a  week  or  2  weeks,  the 
moment  we  went  out  of  possession  that  case  was  moot,  and  there  could 
have  been  no  appeal  from  either  side.  Now,  I  assume,  although  I 
don't  know,  that  Judge  Holly  considered  that  in  making  his  decision. 

Mr.  Elston.  Now,  Mr.  Biddle,  I  want  to  take  up  the  last  part  of 
your  statement. 

Mr.  Biddle.  Yes,  sir. 

Mr.  Elston.  In  which  you  claim  that  even  though  there  was  no 
War  Disputes  Act,  the  President  had  the  power  and  the  authority  to 
seize  the  properties  of  Montgomery  Ward  &  Co. 

Now,  where  do  you  claim  the  President  obtains  that  power? 

Mr.  Biddle.  From  the  Constitution. 

Mr.  Elston.  What  part  of  the  Constitution? 

Mr.  Biddle.  Well,  I  think  chiefly  from  the  fact  that  he  is  made 
Commander  in  Chief  of  the  Army  and  the  Navy,  and,  of  course,  from 
the  decisions  of  the  Supreme  Court  which  have  sustained  liis  con- 
stitutional powers  in  time  of  war,  several  instances  of  which  I  have 
cited  in  the  brief. 

Mr.  Elston.  Well,  what  decisions  of  the  Supreme  Court  are  you 
referring  to? 

Mr.  Biddle.  I  have  several  of  them.  I  haven't  got  the  brief 
before  me,  but  I  think  I  can  give  you  some  if  you  will  bear  with  me  a 
moment.  L.  S.  v.  Russell;  Dashiell  v.  Grosvenor;  Roxford  Knitting 
Company  v.  Moore;  Mitchell  v.  Harmony:  and  the  Hirabayaski  case. 

In  those  cases,  of  course,  the  facts  are  not  analogous  to  this  case. 
The  question,  so  far  as  I  understand,  has  not  been  specifically  pre- 
sented. The  only  case  where  this  question  has  been  presented  is 
in  the  Kentucky  case. 

Mr.  Elston.  The  last  case  you  mentioned  was  the  case  decided 
by  our  present  Supreme  Court  in  1943,  wasn't  it? 

Mr.  Biddle.  The  Hirabayaski  case,  yes. 

Mr.  Elston.  Yes. 

Mr.  Biddle.  And  I,  of  course,  cited  that  for  a  specific  quotation, 
not  for  the  decision.     Shall  I  read  that  quotation? 

Mr.  Elston.  The  Court  in  that  case  very  distinctly  approved  the 
case  of  Ex  parte  Milligan  in  the  71  U.  S.,  at  page  2,  which  case  was 
decided  in  1866.  It  is  one  of  the  leading  cases  in  the  United  States 
isn't  it? 

Mr.  Biddle.  Well,  I  would  say  that  it  is  extremely  doubtful 
whether  the  Milligan  case  is  still  the  law  of  the  United  States.  Certain 
of  the  language  of  the  Milligan  case  was  quoted  favorably  by  the 
Court.  That  is  a  different  thing.  The  Milligan  case,  you  remember, 
was  a  five-to-four  decision,  and  the  Milligan  case  involved  a  very 
narrow  question,  involving  a  statute  passed  sometime  after  the  Civil 
War,  providing  that  if  persons  were  arrested  in  time  of  war  they  had 
to  be  brought  before  the  grand  jury  within  a  certain  period  of  time. 
Milligan  was  arrested  and  was  not  so  brought  before  the  grand  jury. 
The  court  treated  the  appeal  really  as  a  petition  for  habeas  corpus. 
It  was  a  five-to-four  decision,  as  I  remember,  with  the  Chief  Justice 
dissenting.  They  actually  held  that  the  statute  should  be  followed 
in  that  case. 

Mr.  Elston.  The  Constitution  was  the  same  in  the  Civil  War,  with 
the  exception  of  a  few  amendments  that  have  been  added  at  the  end 
of  it;  as  it  is  now? 
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Mr.  BiDDLE.  No  question  about  that,  but  there  has  been  a  good 
deal  of  definition  since  then. 

Mr.  Elston.  Let  me  ask  you  if  you  agree  with  this  statement  of 
the  Court.  I  am  referring  to  a  statement  of  Justice  Murphy,  who 
concurred  in  the  opinion  of  the  Court.     [Reading:] 

It  does  not  follow,  however,  that  the  broad  guaranties  of  the  Bill  of  Rights, 
and  other  provisions  of  the  Constitution  are  suspended  by  the  mere  exsitence  of 
a  state  of  war. 

Mr.  BiDDLE.  I  agree  entirely,  Mr.  Congressman.     I  don't  think 
they  are  ever  suspended. 
Mr.  Elston  (reading): 

It  has  been  frequently  stated  and  recognized  by  this  Court  that  the  war  powers, 
like  the  other  great  suBstantive  powers  of  Government,  are  subject  to  the  limita- 
tion of  the  Constitution. 

Mr.  BiDDLE.  I  agree. 

Mr.  Elston.  And  they  cite  with  approval  Ex  parte  Milligan  that  I 
just  referred  to. 

Mr.  BiDDLE.  I  think  that  is  absolutely  right,  and  I  would  like  to 
repeat,  as  I  have  said  all  through  this  brief,  that  this  taking  was  sub- 
ject to  every  constitutional  provision,  was  subject  to  the  fifth  amend- 
ment, was  subject  to  the  necessity  of  taking  for  public  benefit,  and 
was  subject  to  just  compensation.  I  repeat  that  again  and  again, 
and  I  repeat  that  under  no  circumstances  can  any  clause  in  the  Con- 
sitution  be  waived  during  war.     I  agree  with  you  entirely,  sir. 

Mr.  Elston.  Now,  the  Constitution  vests  in  the  United  States 
Government  its  sole  authority,  the  Federal  Government  has  no 
authority  except  what  may  be  given  to  it  by  the  Constitution. 

Mr.  BiDDLE.  Yes;  and  the  power  reasonably  inferred  from  the 
Constitution. 

Mr.  Elston.  And  the  President,  as  Commander  in  Chief  and  as 
President,  receives  all  his  power  from  the  Constitution. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Now,  the  President,  as  Commander  in  Chief  of  the 
Army  and  the  Navy,  only  has  the  power  to  perform  certain  military 
functions,  hasn't  he? 

Mr.  BiDDLE.  Oh,  no.  Far  more.  You  mean  miUtary  functions  in 
the  field  of  action  or  in  the  domestic  field,  in  the  country  itself? 

Mr.  Elston.  Well,  his  authority  is  limited  as  Commander  in  Chief 
of  the  Army  and  Navy. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  He  only  has  authority  as  Commander  in  Chief  of  the 
Army  and  the  Navy,  hasn't  he,  to  act  in  a  military  capacity?  I  am 
not  referring  now  to  his  other  powers  as  Chief  Executive,  but  as 
Commander  in  Chief  of  the  Army  and  Navy  he  acts  as  Commander 
in  Chief  of  the  Army  and  Navy. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  Now,  the  Constitution  provides  that  the  only  guar- 
anty under  the  Constitution  that  may  be  suspended  in  time  of  war 
is  the  writ  of  habeas  corpus,  doesn't  it? 

Mr.  BiDDLE.  Yes.  As  I  said  a  minute  ago,  I  think  that  very 
clearly  no  rights  under  the  Constitution  can  be  waived.  Of  course, 
that  is  a  right  which  specifically  can  be  suspended,  but  that  is  done 
imder  the  Constitution. 
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Mr.  Elston.  Well,  if  the  Constitution  provides  that  that  is  the 
only  constitutional  right  that  may  be  waived  during  wartime,  how  do 
you  justify  the  seizure  of  the  private  property  of  Montgomery  Ward 
&  Co.,  when  no  invasion  of  this  country  is  threatened? 

Mr.  BiDDLE.  But  the  invasion  is  not  the  test.  Invasion  isn't  the 
test.    Who  suggested  invasion? 

Mr.  Elston.  Have  you  any  authority  that  says  the  President  can 
seize  private  property? 

Mr.  BiDDLE.  I  think,  if  you  look  at  the  cases,  the  test  has  nothing 
to  do  with  the  nature  of  the  property.  That  is  obvious.  The  test 
has  to  do  with  the  nature  of  the  emergency.  In  the  Russell  case  there 
were  three  private  steamboats,  private  property.  The  Supreme  Court 
said  the  President  can  seize  them  in  time  of  war,  no  question  about  it, 
without  a  statute,  after  paying  just  compensation. 

Mr.  Elston.  I  have  no  quarrel  with  that  case,  because  that  case 
was  in  the  exercise  of  military  power  and  military  authority,  but  was 
the  President  exercising  military  power  or  military  authority  when  he 
seized  Montgomery  Ward  &  Co.? 

Mr.  BiDDLE.  Certainly.  Your  argument  would  lead  to  a  concliision 
as  to  which  I  should  think  you  might  hesitate,  sir,  that  the  President 
had  no  authority  to  take  over  coal  mines,  would  it  not? 

Mr.  Elston.  W  ell,  the  coal  mines  were  producing  coal  for  the  Gov- 
ernment, weren't  they? 

Mr.  BiDDLE.  I  have  argued  all  morning  that  Montgomeir  Ward 
were  about  as  closely  tied  into  this  war  effort  as  anybody  could  be. 

Mr.  Elston.  They  had  no  contracts  with  the  Government.  The 
coal  mines  did. 

Mr.  BiDDLE.  They  had  a  couple,  but  they  were  not  important.  I 
don't  know  of  any  contracts  that  the  coal  mines  had  with  the  Govern- 
ment.    Were  there  any?     I  haven't  heard  of  any. 

Mr.  Elston.  Well,  they  had  them  with  the  Army  and  the  Navy, 
didn't  they? 

Mr.  BiDDLE.  I  don't  know  of  any.  I  never  heard  of  them.  They 
had  them  with,  plenty  of  private  contractors.  There  may  have  been 
some  with  the  Army.  But  the  point  was  that  the  coal  mines  were  an 
essential  business,  they  were  providing  coal  to  carry  on  the  war. 
Now,  to  say  that  the  President  could  not  seize  the  coal  mines  because 
it  wasn't  a  military  operation,  I  wouldn't  go  as  far  as  that. 

Mr.  Elston.  When  you  seized  the  property  of  the  Montgomery 
Ward  Co.  in  Chicago,  you  called  on  the  militia,  you  called  in  the  Army? 

Mr.  BiDDLE.  Called  on  the  Army. 

Mr.  Elston.  Yes. 

Mr.  BiDDLE.  As  we  have  in  practically  every  other  case,  as  Con- 
gress knew  we  had  in  all  the  cases  before  the  passage  of  the  act,  and 
specifically  approved  the  Executive  order,  and  inferentially  the  steps 
taken  imder  it. 

Mr.  Elston.  Do  you  think  that  you  have  the  right  to  call  on  the 
Army  and  exert  military  power  when  the  courts  of  the  land  are  open? 

Mr.  BiDDLE.  If  the  President's  power  is  clear  to  take  action,  it  is 
perfectly  clear  that  he  can  call  in  the  Army  to  enforce  his  power. 
Once  you  admit  the  President's  power,  it  essentially  follows  that  he 
can  use  whatever  force  is  necessary  to  carry  it  out.  There  can  be  no 
question  about  that. 

Mr.  Elston.  Well,  you  practically  invoked  martial  law,  didn't  you? 
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Mr.  BiDDLE.  Certainly  not.  It  had  nothing  to  do  with  martial  law. 
The  courts  were  open  and  functioning. 

Mr.  Elston.  You  certainly  used  the  Army  to  a  certain  extent, 

didn^t  you? 

Mr.  BiDDLE.  We  certainly  did,  as  we  did  in  every  other  case  of 
seizure.  The  courts  were  open.  They  could  have  gone  into  court 
any  time  they  wanted  to.  It  had  nothing  to  do  with  martial  law, 
absolutely  nothing  to  do  with  martial  law. 

Mr.  Elston.  You  made  the  statement  in  Chicago,  and  you  re- 
peated it  here,  on  page  24,  that  no  business  or  property  that  is  essen- 
tial to  the  conduct  of  the  war  is  immune  from  the  exercise  of  that 
power,  referring  to  the  power  to  seize. 

Mr.  BiDDLE.  The  requisitioning  power. 

Mr.  Elston.  Requisition  and  seizure. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Adding  that  it  is  subject,  again,  to  the  requu-ement  of 
fair  compensation  imposed  by  the  fifth  amendment. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Now,  by  "no  business  or  property  that  is  essential  to 
the  conduct  of  the  war,"  you  take  in  every  business  in  the  United 
States,  don't  you,  if  it  is  essential  to  the  conduct  of  the  war? 

Mr.  BiDDLE.  Of  course.  The  test  is  not  the  nature  of  the  business. 
Let  us  take  this  grocery  argiunent  again,  which  has  been  so  misrepre- 
sented to  the  people.  Or  let  us  take  a  Httle  farm.  The  United  States 
is  taking  little  farms  every  day  where  it  is  essential  to  the  conduct  of 
the  war,  for  instance,  for  training  grounds.  It  is  being  done  all  the 
time.  But  compensation  must  be  paid,  and  it  must  be  taken  for  the 
war  effort.  So  obviously  the  test  is  not  the  kind  of  property  taken, 
but  the  emergency  and  its  closeness  to  the  war.     That  is  the  essence. 

Mr.  Elston.  You  do  not  contend  that  the  Army  of  the  United 
States,  whenever  they  want  to  estabhsh  a  proving  ground,  simply 
moves  in? 

Mr.  BiDDLE.  Certainly  not. 

Mr.  Elston.  They  go  into  the  courts,  don't  they,  if  they  can't 

Mr.  BiDDLE.  No. 

Mr.  Elston.  Wait  until  I  finish. 

Mr.  BiDDLE.  They  file  an  action  of  taking,  that  is  all  they  do. 
They  take  it  long  before  the  courts  act.     They  take  it  immediately. 

Mr.  Elston.  The  courts  determine  the  compensation  and  they  take 
by  virtue  of  the  statute  passed  by  Congress. 

Mr.  BiDDLE.  Certainly.  And  the  courts  never  go  back  to  see 
whether  or  not  the  particular  property  taken  is  necessary  for  the  war, 
because  they  say  that  the  Army  knows  what  they  need,  and  we  will 
not  substitute  our  judgment  for  the  Army's  judgment. 

Mr.  Elston.  It  is  simply  the  exercise  of  the  right  of  eminent  domain. 

Mr.  BiDDLE.  Requisition,  I  think,  is  the  more  exact  wording. 

Mr.  Elston.  That  has  always  been  the  law.  The  Government 
has  the  right  to  condemn,  the  court  fixing  the  value  if  the  parties 
cannot  agree. 

Mr.  BiDDLE.  Precisely.  And  the  constitutional  question  must  be 
precisely  the  same,  whether  the  property  is  taken  by  the  President's 
power  as  Commander  in  Chief,  or  under  the  statute.  The  constitu- 
tional question  is  the  same  because,  if  the  President  couldn't  take  it 
constitutionally,  he  couldn't  take  it  under  a  statute.     If  you   are 
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talking  about  the  Constitution,  you  have  to  go  back  to  the  basic 
thing,  and  the  basic  thing  is,  is  the  property  needed?  As  I  say, 
under  certain  crises,  important  crises,  the  President  can  take  property 
without  a  statute,  and  that  has  been  sustained  many  times.  The 
most  striking  example  of  that  is  the  coal  mines.  Or  if  the  longshore- 
men struck  tomorrow,  I  have  no  doubt  that  any  court  would  sustain 
the  power  of  the  President  to  stop  that  strike  which  would  prevent 
the  goods  going  to  our  soldiers. 

So  the  test  must  be,  not  that  the  President  hasn't  got  that  power, 
but  whether  it  is  arbitrarily  exercised,  and  the  test  of  the  arbitrariness 
has  nothing  to  do  with  the  kind  of  property  seized,  but  is  the  crisis 
that  he  is  faced  with  when  he  takes  it.  It  seems  to  me  that  is  uncon- 
trovertible. 

Now,  I  will,  of  course,  admit  that  the  courts  will  always  review  as 
to  whether  he  acted  with  reasonableness.     No  question  about  that. 

Therefore,  I  find  it  very  difficult  to  follow  your  argument,  sir. 

Mr.  Elston.  Who  passes  on  this  question  of  essentiality? 

Mr.  BiDDLE.  You  mean  the  requisitioning  of  property? 

Mr.  Elston.  Yes;  where  the  President  takes  over  property. 

Mr.  BiDDLE.  The  courts  always  pass  on  it,  as  I  said,  they  will 
review  it  to  see  whether  or  not  he  has  acted  reasonably  or  arbitrarily. 

Mr.  Elston.  Well,  the  courts  will  pass  on  the  question  of  essen- 
tiality in  condemnation  proceedings,  but 

Mr.  BiDDLE.  No,  no. 

Mr.  Elston.  All  right. 

Mr.  BiDDLE.  No;  they  do  not. 

Mr.  Elston.  All  right.  Here  the  President  seized  first;  there  was 
no  court  action  at  all;  the  President  simply  moved  in  and  took  pos- 
session of  the  property  of  Montgomery  W  ard  Co.  in  Chicago. 

Mr.  BiDDLE.  As  the  Army  does  when  it  requisitions  property. 

Mr.  Elston.  The  Army  proceeds  under  condemnation  statutes 
enacted  by  Congress? 

Mr.  BiDDLE.  That  is  right.  • 

Mr.  Elston.  That  is  the  difference.  The  President  was  not  pro- 
ceeding according  to  any  act  of  Congress,  unless  you  claim  section  3 
applicable. 

Mr.  BiDDLE.  Well,  I  do. 

Mr.  Elston.  That  is  beside  the  point. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  We  are  considering  the  question  regardless  of  the 
War  Labor  Disputes  Act.  When  the  President  went  into  the  plant 
in  Chicago  and  took  it,  he  wasn't  proceeding  by  virtue  of  any  con- 
demnation statute,  was  he,  such  as  used  by  the  Army  and  Navy  when 
they  take  over  real  estate? 

Mr.  BiDDLE.  Well,  leaving  out  section  3,  he  was  proceeding  under 
his  powers  as  Commander  in  Chief,  as  I  said. 

Mr.  Elston.  Now,  if  he  does  proceed,  not  because  of  any  con- 
demnation statute,  such  as  may  be  used  by  the  Army  and  the  Navy, 
but  simply  by  virtue  of  this  constitutional  power  which  you  say  he 
has  as  Commander  in  Chief,  who  passes  on  the  question  of  whether 
or  not  the  property  which  he  is  seizing  is  essential  to  the  war  effort? 

Mr.  BiDDLE.  I  don't  think  the  court  will  ever  substitute  its  judg- 
ment in  determining  whether  it  is  needed  or  not.  As  I  have  said  sev- 
eral times  the  court  will  determine  whether  or  not  there  was  any  arbi- 
trary or  unreasonable  action. 
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Mr.  Elston.  Well,  now,  to  get  back  to  my  question  again,  who  is 
it  that  passes  on  the  question  then  if  the  courts  do  not  do  it? 

Mr.  BiDDLE.  The  courts  do  pass  on  the  question. 

Mr.  Elston.  Well,  they  don't  do  it  if  the  President  seizes  without 
going  into  court.  If  someone  has  told  him  that  it  is  essential  and  he 
makes  the  seizure. 

Mr.  BiDDLE.  Well,  the  courts  do  not  decide  that. 

Mr.  Elston.  What  I  am  getting  at  is  this,  the  President  decides 
that  question,  doesn't  he? 

Mr.  BiDDLE.  What  question. 

Mr.  Elston.  I  will  state  it  again.  Where  the  President  seizes 
property  like  Montgomery  Ward,  not  under  any  condemnation  statute 
but  simply  under  what  you  claim  is  his  constitutional  powers. 

Mr.  BiDDLE.  Yes. 

Mr.  Alston.  Who  determines  whether  or  not  that  seizure  is  essen- 
tial to  the  war  effort? 

Mr.  BiDDLE.  The  courts. 

Mr.  Elston.  Did  the  courts  determine  it  in  the  Montgomery  Ward 
case? 

Mr.  BiDDLE.  The  court  will  not  substitute  their  judginent  for  the 
President's  in  making  the  decision.  They  will  only  say  if  the  Presi- 
dent was  supported  by  reasonable  grounds  or  if  he  acted  arbitrarily. 
The  courts  have  said  that  again  and  again  and  again,  and  the  test  of 
executive  seizure  is  no  different  than  the  test  under  the  statute,  be- 
cause it  is  a  constitutional  problem. 

Mr.  Elston.  The  courts  didn't  determine  that  in  the  MorUgomery 
Ward  ca^Cf  did  they? 

Mr.  BiDDLE.  I  am  sorry? 

Mr.  Elston.  You  said  the  courts  determined  that  question.  The 
courts  didn't  determine  it  in  the  MorUgomery  Ward  case. 

Mr.  BiDDLE.  No;  the  courts  did  not  determine  that  in  the  Mont- 
gomery Ward  case. 

Mr.  Elston.  Then  who  did  determine  it? 

Mr.  BiDDLE.  Well,  it  has  never  been  determined  by  the  courts. 

Mr.  Elston.  Who  held  that  it  was  necessary  to  seize  that  property? 

Mr.  BiDDLE.  The  President. 

Mr.  Elston.  The  President.     I  finally  got  it. 

Mr.  BiDDLE.  You  would  have  gotten  it  much  quicker,  if  you  had 
asked  me  the  question.     I  thought  that  was  rather  obvious. 

Mr.  Elston.  That  is  what  I  have  been  asking  you  right  along. 

Mr.  BiDDLE.  I  want  to  have  it  very  clearly  understood.  The  court 
question  can  always  be  raised  when  the  Government  goes  in.  Either 
side  can  ask  for  injunction.  We  didn't  ask  for  injunction,  for  posses- 
sion, as,  I  have  said,  because  the  court  could  say  to  the  United  States, 
"You  say  you  have  the  right,  yet  you  can't  go  into  possession."  We 
asked  for  an  injunction  in  aid  of  our  possession,  to  stop  illegal  inter- 
ference with  Government  possession.  That  is  all  we  asked  for. 
Montgomery  Ward  could  have  come  in  at  any  time  and  said,  ^*This 
is  an  arbitrary  and  illegal  seizure,  and  we  ask  for  an  injunction  against 
it.    In  fact  they  would  be  asking  then  that  the  bill  be  dismissed. 

Mr.  Elston.  Your  injunction  suit  only  went  to  the  other  question. 
You  were  trying  to  enjoin  the  officers  and  employees  of  Montgomery 
Ward  from  interfering  with  your  possession? 

Mr.  BiDDLE.  That  is  right. 
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Mr.  Elston.  I  yield  to  my  friend  from  North  Carolina. 

Mr.  Clark.  I  would  like  to  ask  one  question. 

Leaving  section  3  entirely  aside  and  dealing  with  section  7,  Con- 
gress has  authorized  and  directed  the  War  Labor  Board  to  hear  and 
decide  these  disputes  that  are  likely  to  lead  to  a  serious  interference 
with  the  war  effort,  and  they  shall  fix  the  terms  and  conditions  and 
they  shall  be  in  force  until  the  further  order  of  the  Board.  That  is 
the  law  enacted  by  Congress. 

Now,  in  this  particular  case,  on  the  13th  of  January  the  Board 
issued  this  order.  The  first  item  in  it  is  the  terms  and  conditions  of 
the  contract  between  the  parties  effective  December  8,  1942.  Accord- 
ing to  my  mind  it  is  in  compliance  with  the  power  conferred  upon  the 
Board  in  section  7  of  the  act.  Now,  Montgomery  Ward  declined  to 
comply  with  that  order.  Wasn't  it  therefore  in  the  position  of  refus- 
ing to  obey  the  law  as  fixed  by  Congress? 

Mr.  BiDDLE.  Yes. 

Mr.  Clark.  Well,  now,  what  about  that  part  of  the  Constitution 
which,  entirely  aside  from  the  war  powers,  requires  the  President  to 
see  that  the  law  is  carried  into  effect?  I  don't  remember  the  exact 
language  in  the  Constitution,  but  it  is  to  the  effect  that  he  must  bft 
alert  and  diligent  in  seeing  that  the  law  is  carried  out.  Could  that 
have  any  bearing  on  the  question  of  seizure? 

Mr.  BiDDLE.  1  think  it  has  this  bearing.  We  cite  the  declaration 
of  war  as  the  general  provision  which  also  warranted  this,  but  it  mAst 
be  said,  Mr.  Clark,  it  seems  to  me,  that  the  question  that — put  it  this 
way:  That  that  provision  certainly  puts  the  responsibiUty  on  the 
President  to  find  some  way  of  enforcing  that  law.  No  question  about 
that.  And  then  the  question  is:  Is  that  a  legal  way  of  enforcing  the 
law?  I  thinly  certainly  that  what  you  point  out  shows  the  grave 
responsibilities  that  the  President  has;  this  law  was  flouted  by  Mont- 
gomery Ward;  and  should  the  President,  under  those  conditions,  sit 
idle  and  do  nothing  about  it? 

Mr.  Clark.  Does  not  the  Constitution  require  him  to  seize? 

Mr.  BiDDLE.  Yes;  that  is  right. 

Mr.  Clark.  Thank  you,  Mr.  Elston. 

Mr.  Elston.  That  is  all  right.     I  am  glad  to  yield. 

Now,  following  up  what  Mr.  Clark  said,  that  the  Constitution 
requires  the  President  to  see  to  it  that  the  laws  are  obeyed,  that  means 
the  laws  of  Congress,  of  course. 

Mr.  BiDDLE.  Certainly. 

Mr.  Elston.  It  follows  that  Congress  must  first  pass  the  law  before 
the  President  acts? 

Mr.  BiDDLE.  Yes;  but,  Mr.  Congressman,  there  is  no  dispute  over 
section  7,  I  think  we  all  agree — I  hope  so,  anyway — section  7  clearly 
gives  the  Board  final  powers  over  all  labor  disputes,  and  that  order  was 
disobeyed  by  Montgomery  Ward. 

Mr.  Elston.  I  don't  disagree  with  you  at  all.  That  is  exactly 
what  section  7  does. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  It  gives  the  War  Labor  Board  the  power  to  settle  all 
labor  controversies. 

Mr.  BiDDLE.  Yes. 

Mr.  Elston.  But  where  we  violently  disagree  is  that  all  of  those 
cases  that  may  be  taken  notice  of  by  the  Labor  Board  under  section  7 
can  result  in  seizures  under  section  3. 
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Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Getting  back  to  our  other  proposition,  that  the  Presi- 
dent passes  on  the  question  of  what  shall  be  seized,  leaving  out  the 
War  Labor  Disputes  Act  now,  that  means  that  he  can  seize  any  prop- 
erty he  wants  to;  doesn^t  it? 

Mr.  BiDDLE.  No;  certainly  not. 

Mr.  Elston.  All  right.  It  means  that  he  can  seize  any  property  so 
long  as  he  himself  determines  that  it  is  essential  in  the  war  effort? 

Mr.  BiDDLE.  No. 

Mr.  Elston.  All  right.     Who  determines  that  question? 

Mr.  BiDDLE.  The  court,  in  the  ultimate  analysis. 

Mr.  Elston.  But  the  court  does  not  determine  it  until  after  the 
seizure. 

Mr.  BiDDLE.  Of  course  not. 

Mr.  Elston.  Yesterday,  when  I  made  the  point  that  the  Govern- 
ment could  go  into  court  and  get  a  mandatory  injunction,  Mr.  Davis 
said:  "There  is  no  use  doing  that  because  the  question  won't  be  de- 
termined until  the  war  is  over."  If  that  is  the  case,  the  President 
could  seize  a  plant  or  any  property  that  he  determined  was  essential 
in  the  war  effort,  and  if  all  the  owner  could  do  was  to  go  in  court  and 
ask  for  an  injunction  and  not  get  a  decision  until  the  war  is  over,  his 
property  might  be  gone. 

Mr.  BiDDLE.  You  must  remember  that  the  Congress  told  the 
President  to  act  very  promptly. 

Mr.  Elston.  Congress  didn't  tell  the  courts  to  act  promptly. 

Mr.  BiDDLE.  They  couldn't  very  well. 

Mr.  Elston.  Of  course  not.  You  can  conceive,  can't  you,  of  a 
man,  whose  property  is  seized  solely  by  virtue  of  Presidential  decree, 
going  into  the  courts  and  asking  for  an  injunction  and  litigating  for 
several  years? 

Mr.  BiDDLE.  No.  If  there  is  not  a  proper  basis  for  seizure  the 
court  will  enter  a  temporary  restraining  order. 

Mr.  Elston.  That  is  the  way  the  courts  act  in  injunction  cases. 
They  do  act  promptly. 

Mr.  BiDDLE.  Certainly,  they  act  very  promptly. 

Mr.  Elston.  That  is  what  I  was  arguing  with  Mr.  Davis  yesterday, 
but  he  didn't  agree,  on  mandatory  injunctions;  but  there  is  always 
the  right  of  appeal  from  even  an  injunction  case. 

Mr.  BiDDLE.  Yes;  and  if  there  is  a  showing  of  great  injustice,  of 
course,  there  will  be  a  supersedeas. 

Mr.  Elston.  But  you  can  appeal  to  the  circuit  court  of  appeals, 
and  you  can  appeal  to  the  Supreme  Court,  and  by  the  time  your 
appeal  is  decided  the  war  may  be  over. 

Now,  Mr.  Biddle,  do  you  feel  that  a  law  which  leaves  it  solely  up 
to  a  labor  union  to  determine  whether  an  election  shall  be  held  is  a 
good  law? 

Mr.  Biddle.  As  I  understand  the  act,  the  employer  can,  under 
certain  circumstances,  applv  for  an  election.  Where,  for  instance, 
two  labor  unions  are  involved,  1  understand  he  can  under  those 
circumstances. 

Mr.  Elston.  Do  you  find  anything  in  the  National  Labor  Relations 
Act  that  says  that  an  employer  cannot  ask  for  an  election  the  same 
as  an  employee? 

Mr.  Biddle.  No;  but  I  haven't  given  any  study  to  the  act  recently, 
although  I  did  give  it  study  at  one  time. 
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Mr.  Elston.  If  there  was  nothing  to  bar  Montgomery  Ward  &  Co. 
from  asking  for  an  election  in  this  case,  why  wasn't  it  granted? 

Mr.  Biddle.  Well,  the  N.  L.  R.  B.  has  taken  the  position  right 
along  that  an  employer  under  these  circumstances  could  not  ask  for  an 
election.     That  is  the  law,  whether  you  like  it  or  not. 

Mr.  Elston.  I  have  just  another  question  or  two,  and  then  I  will 
be  through. 

Mr.  Biddle.  Yes,  sir. 

Mr.  Elston.  Referring  back  to  something  that  was  said  this  morn- 
ing, about  the  seizure  of  the  coal  mines,  and  the  strike  in  the  coal 
mines,  at  the  time  Mr.  Lewis  was  defying  the  War  Labor  Board,  were 
you  asked  for  an  opinion  in  the  matter? 

Mr.  Biddle.  Well,  we  were  asked  for  an  opinion  as  to  whether  or 
not  the  President  could  seize  the  mines.  When  the  Executive  order 
was  about  to  be  issued,  it  was  sent  over  to  us  and  we  approved  it. 

Mr.  Elston.  Of  course,  it  wasn't  the  mine  operators  who  were 
offended,  it  was  Mr.  Lewis. 

Mr.  Biddle.  The  union. 

Mr.  Elston.  Were  you  ever  asked  by  the  President  to  give  an 
opinion  as  to  whether  or  not  a  labor  union  can  be  seized? 

Mr.  Biddle.  No. 

Mr.  Elston.  What  is  your  opinion  about  that? 

Mr.  Biddle.  You  mean  whether  the  property  of  a  labor  union  caa 
be  seized? 

Mr.  Elston.  Yes. 

Mr.  Biddle.  I  should  think  it  would  be  very  doubtful  whether 
without  a  statute  the  President  could  seize  a  labor  union.  I  think 
I  get  the  drift  of  your  question.     May  I  expand  a  Httle  bit? 

Mr.  Elston.  Yes. 

Mr.  Biddle.  In  some  ways,  Mr,  Avery  and  Mr.  Lewis  are  peculiarly 
alike. 

Mr.  Elston.  Well,  Mr.  Lewis  is  a  little  heavier,  isn't  he? 

Mr.  Biddle.  Yes;  Mr.  Lewis  is  a  little  heavier. 

Mr.  Elston.  It  would  be  harder  for  soldiers  to  carry  him. 

Mr.  Biddle.  Yes;  much  heavier.  But  in  this  way  they  are  alike. 
Mr.  Lewis  defied  the  Board  and  said  that  he  was  never  a  party  to  the 
no-strike,  no-lock-out  agreement.  He  said,  *'We  were  not  consulted, 
and  therefore  we  don't  think  the  Board  has  any  legal  jurisdiction," 
Well,  Mr.  Avery,  as  I  suggested  this  morning,  said  the  same  thing. 
Let  me  quote  from  his  statement  on  December  10.  Mr.  Avery,  in 
full-page  advertisements  all  over  the  country — this  is  1942 — said: 

Ward's  was  not  a  party  to  the  agreement. 

That  is  the  no-strike  agreement. 

Wards  had  no  voice  in  the  selection  of  those  who  were  representative  of  indus- 
try attending  the  conference  of  December  1941,  which  formulated  the  agreement. 
Wards  has  never  ratified  the  result  of  that  conference. 

So,  in  that  respect  they  are  alike.  They  don't  recognize  theur 
Government;  but  in  other  respects  they  are  not. 

The  Government  never  has  been  resisted  in  seizing  a  plant,  by 
anyone  except  Avery.  John  L.  Lewis  never  resisted  the  seizure  of 
the  mines. 

I  can  conceive  of  no  law  which  would  give  the  President  a  right  to 
walk  over  to  Mr.  Lewis'  office  and  arrest  him — nor,  for  that  matter, 
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to  go  and  arrest  Mr.  Avery.  The  right  came  when  Avery  refused 
possession  by  his  Government.  When  he  resisted  that  possession, 
the  Government  had  to  take  him  out  of  possession  of  the  property. 
That  is  the  difference.     Avery  resisted  possession.     Lewis  did  not. 

There  you  have  a  similarity  on  one  side  and  a  difference  on  the  other. 

Mr.  Elston.  If  the  President  has  this  great  constitutional  and 
inherent  authority  and  power  that  you  have  described  to  us  this  after- 
noon, to  take  over  a  company  irrespective  of  the  War  Labor  Disputes 
Act,  hasn't  he,  by  the  same  token,  the  power  and  authority  to  take 
over  the  property  of  an  offending  labor  union? 

Mr.  BiDDLE.  What  property,  the  union's  funds? 

Mr.  Elston.  Yes. 

Mr.  BiDDLE.  I  don't  think  the  union  funds  have  anything  to  do 
with  the  operation  of  the  plant.  The  President  took  over  the  prop- 
erty to  keep  it  operating.  I  can't  see  how  walking  into  a  union 
office  would  keep  the  plant  operating. 

Mr.  Elston.  You  only  took  over  Montgomery  Ward  for  the  pur- 
pose of  keeping  it  operating? 

Mr.  BiDDLE.  We  took  it  over  for  the  purpose  of  stopping  inter- 
ruption with  its  operation. 

Mr.  Elston.  You  took  over  the  management,  didn't  your 

Mr.  BiDDLE.  We  took  the  plant.  You  don't  take  management  or 
labor,  you  take  a  plant. 

Mr.  Elston.  Now,  Mr.  Biddle,  you  were  present,  weren't  you, 
when  Mr.  Avery  was  forcibly  removed  from  his  office  by  soldiers  ol 
the  United  States  Army? 

Mr.  Biddle.  Yes. 

Mr.  Elsto>\  How  did  you  happen  to  go  out  there  personally? 

Mr.  Biddle.  Well,  we  were  going  to  file  a  bill  of  complaint,  and 
this  was  an  important  case,  and  I  thought  the  duty  of  the  Attorney 
General  was  to  see  it  through. 

Mr.  Elston.  You  mean  you  were  going  out  to  file  this  injunction 
suit  in  the  court? 

Mr.  Biddle.  Well,  to  do  whatever  was  necessary. 

Mr.  Elston.  Who  gave  the  order 

Mr.  Biddle.  Who  gave  what  order? 

Mr.  Elston.  I  didn't  finish  my  question. 

Mr.  Biddle.  I  beg  your  pardon. 

Mr.  Elston.  Who  gave  the  order  to  carry  Mr.  Avery  out? 

Mr.  Biddle.  Mr.  Taylor. 

Mr.  Elston.  Did  you  give  any  order? 

Mr.  Biddle.  No.  I  indicated  very  clearly  what  I  thought  should 
be  done,  but  I  was  merely  a  lawyer. 

Mr.  Elston.  W  ill  you  tell  us  the  exact  words  you  used  in  indicating 
very  clearly  what  you  thought  ought  to  be  done? 

Mr.  Biddle.  Let  me  give  you  the  whole  picture. 

The  day  before,  as  you  know,  Mr.  Taylor  had  been  out  to  the  plant 
and  spent  most  of  the  day  there.  Mr.  Avery  was  there.  He  refused 
to  cooperate.  Mr.  Taylor  gave  him  a  certified  copy  of  the  order. 
He  gave  him  a  letter  from  the  Secretary  of  Commerce  asking  him  to 
cooperate  and  to  operate  the  plant  under  the  Government.  Mr. 
Avery  said  it  was  an  illegal  procedure  and  refused  to  cooperate.  He 
said,  "I  want  more  force." 
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Well,  then,  Mr.  Taylor  brought  some  marshals  down.  Mr.  Avery 
said,  "No,  that  is  not  enough  force."  Then,  some  soldiers  were 
brought  m,  and  about  that  time  it  was  the  end  of  the  day  and  Mr. 
Avery  went  home. 

When  I  got  out  the  next  day  the  soldiers  were  in  the  plant.  Mr. 
Avery  came  in  about  10  o'clock.  We  all  talked.  Mr.  Taylor  was 
there,  Mr.  Avery,  Major  Weber,  in  command  of  the  soldiers,  myself. 
We  asked  Mr.  Avery  again  to  cooperate.  We  talked  for  several 
minutes.  He  said  he  would  not  cooperate  in  any  way.  He  said  he 
would  not  recognize  the  Government  and  he  would  counterorder  any 
of  our  orders.  He  would  not  ask  any  of  his  men  to  do  anything  we 
asked. 

I  said  to  Mr.  Avery,  as  well  as  I  remember  it:  "We  are  acting  under 
the  order  of  the  President,  and  we  must  operate  this  plant." 

He  said:  "I  won't  cooperate;  you  will  have  to  use  force  to  get  me 
out  of  here;  this  is  where  I  belong." 

I  asked  him  if  he  wouldn't  go  out  with  Major  Weber.  He  said  he 
would  not.  And  then  it  was  Mr.  Taylor  that  suggested  to  Major 
Weber  that  he  request  Mr.  Avery  to  leave.  Mr.  Avery  refused. 
Then,  the  soldiers  made  a  little  seat  with  their  hands  and  Mr.  Avery 
was  taken  out  of  the  plant.    He  did  not  come  back  the  next  day. 

Mr.  Elston.  The  soldiers,  of  course,  were  there,  with  fixed  bayo- 
nets? 

Mr.  Biddle.  I  don't  remember  seeing  any  bayonets.  There  were 
certainly  no  bayonets  in  the  room. 

M^;*.  Elston.  Are  you  sure  about  that? 

Mr.  Biddle.  I  don't  think  there  were.  They  didn't  use  any  bayo- 
nets.   He  wasn't  carried  out  on  bayonets,  if  that  is  what  you  mean. 

Mr.  Elston.  There  was  a  soldier  in  each  comer  of  the  room,  wasn't 
there? 

Mr.  Biddle.  Well,  I  don't  remember  about  that.     There  were  three 
or  four  soldiers  there  that  carried  him  out. 
Mr.  Elston.  In  the  office? 
Mr.  Biddle.  Yes. 

Mr.  Elston.  And  you  felt  it  was  necessary  to  have  the  soldiers 
there? 

Mr.  Biddle.  I  thought  they  would  do  a  better  job  than  the  mar- 
shals, and  I  wasn't  going  to  do  it  personally. 

Mr.  Elston.  You  had  nine  marshals  there,  didn't  you? 

Mr.  Biddle.  Not  at  that  time.     That  was  before. 

Mr.  Elston.  You  had  had  nine? 

Mr.  Biddle.  Yes. 

Mr.  Elston.  Mr.  Biddle,  without  carrying  Mr.  Aveiy  out  of  his 
plant  and  dumping  him  on  the  sidewalk,  couldn't  you,  after  you  had 
gone  to  the  plant  and  had  taken  possession  of  it,  regardless  of  Mr. 
Avery,  gone  into  court  with  the  very  proceeding  that  you  went  in 
with  after  you  took  him  out? 

Mr.  Biddle.  We  were  working  all  day  on  our  bill.  We  started  to 
write  the  bill  the  first  thing  in  the  morning,  and  as  soon  as  we  got 
through  we  went  into  court. 

Mr.  Elston.  It  wasn't  necessary  then  for  vou  to  get  into  court  to 
have  the  soldiers  carry  Mr.  Avery  out?  *  * 

Mr.  Biddle.  I  don't  think  it  was  necessary  for  me  to  get  into  court. 
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Mr.  Elston.  That  is  not  exactly  an  answer  to  my  question.  You 
could  have  gone  into  court,  and  you  could  have  gotten  the  mjun^ion 
that  you  were  praying  for,  without  taking  Mr.  Avery  out  of  his  office? 

Mr.  BiDDLE.  I  dare  sav  we  would  have  never  gotten  the  mj unction. 
If  there  was  any  doubt  of  the  court  helping  us  that  resistance  decided 
the  doubt  in  our  favor.  .  ^i    ^^ 

Mr.  Elston.  Did  you  ask  the  court  to  contmue  the  case  until  after 

the  election? 

Mr.  BiDDLE.  No. 

Mr.  Elston.  That  is  all. 

The  Chairman.  Mr.  Monroney. 

Mr.  Monroney.  Mr.  Biddle,  going  back  to  the  events  leading  up 
to  the  seizure  of  Montgomery  Ward. 

Mr.  BiDDLE.  Yes.  .       ,    xx     x-  j 

Mr  Monroney.  The  case  began  to  attract  national  attention  and 
the  passing  attention  of  the  War  Labor  Board  when  Montgomery 
Ward  refused  to  bargain  with  the  union,  alleging  that  the  union  lacked 
a  majority  of  the  employees  of  the  plant.     Wasn't  that  the  beginning? 
Mr.  Monroney.  December  1942,  wasn't  it? 
Mr.  BiDDLE.  December  1942;  yes.  ,    .-         ,  ^i, 

Mr.  Monroney.  Montgomery  Ward  wanted  an  election  of  me 
employees? 

Mr.  Biddle.  Yes.  ,     ,        ,         •  xi.    i    -i.- 

•  Mr.  Monroney.  To  determine  whether  the  union  was  the  legiti- 
mate bargaining  agent? 

Mr.  BiDDLE.  Yes.  ^u      '  i, 

Mr.  Monroney.  Later,  this  was  secured— perhaps  througli  a 
rather  devious  route— by  having  the  union  ask  for  the  election? 

Mr.  BiDDLE.  Well,  I  don't  think  it  was  devious. 

Mr.  Monroney.  I  mean,  a  circuitous  route.  , 

Mr  Btddle.  The  War  Labor  Board  could  order  an  election,  they 
could  simply  say  they  would  continue  this  if  the  union  asked  for  an 
election  within  a  certain  time.  ..,     i       •       .i    x 

Mr.  Monroney.  But  the  union  was  satisfied  with  claimmg  that 

they  represented  the  employees. 

Mr.  BiDDLE.  Yes.  ^     ii    i.  u 

Mr  Monroney.  So  the  fact  is  that  the  election  was  finally  held. 
Montgomery  Ward  proceeded  on  that  theory— the  union  was  asking 

for  it.  .  ,  .      ^     -x 

Mr.  BiDDLE.  The  union  was  askmg  for  it. 
Mr.  Monroney.  The  union  was  satisfied. 

Mr.  BiDDLE.  Yes.  .     xu 

Mr  Monroney.  So  that  the  matter  of  the  election  was  to  the 
advantage  of  Montgomery  Ward  in  their  claim  that  the  union  didn  t 

have  an  election.  .    . 

Mr  BiDDLE.  I  am  glad  you  brought  that  out,  because  it  is  very 
unusual  where  a  union  has  been  certified  to  have  an  election  over 

Mr.  Monroney.  So  there  was  a  rather  circuitous  procedure,  at 
least,  to  effect  this  election? 

Mr.  BiDDLE.  Well,  I  don't  like  your  word  "cu-cuitous. 
Mr.  Monroney.  Well,  the  election  was  effected. 
Mr.  BiDDLE.  Yes. 
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Mr.  Monroney.  The  War  Labor  Board  in  that  matter  urged  or 
ordered  the  maintenance  of  the  status  quo  as  to  the  union's  position 
and  the  employer's  position  in  the  plant  for  30  days  until  an  election 
could  be  held? 

Mr.  Biddle.  Yes. 

Mr.  Monroney.  This,  as  I  understand,  Montgomery  Ward  &  Co. 
failed  to  do. 

Mr.  Biddle.  Kefused  to  do. 

Mr.  Monroney.  Refused  to  comply  with  the  maintenance  of  the 
status  quo  until  the  election,  which  they  themselves  had  urged  should 
be  held. 

Air.  Biddle.  Yes;  and  that  status  quo  didn't  only  involve  mainte- 
nance of  membership,  it  involved  arbitration  of  disputes,  security, 
and  other  provisions.  The  status  quo  was  not  only  on  the  mainte- 
nance clause,  it  was  on  all  the  labor  clauses  in  the  contract. 

Mr.  Monroney.  Since  Montgomery  Ward  did  refuse  to  maintain 
the  status  quo  then  the  President  ordered  the  seizure,  to  carry  out  the 
orders  of  the  War  Labor  Board  which  had  been  refused  by  Montgom- 
ery Ward? 

Mr.  Biddle.  Yes.  But  you  must  remember  the  President  gave 
Montgomery  Ward  another  chance.  He  wired  both  sides.  He  sent 
the  same  telegram  to  the  union  and  to  Montgomery  Ward.  And 
Montgomery  Ward  said,  *'No,  we  won't  comply." 

Mr.  Monroney.  They  had  already  gotten  the  election  which  they 
were  after,  but  they  refused  to  carry  out  the  other  part,  the  main- 
tenance of  the  status  quo? 

Mr.  Biddle.  That  is  true.  • 

Mr.  Monroney.  Then  seizure  was  ordered  by  the  President? 

Mr.  Biddle.  Yes. 

Mr.  Monroney.  And  on  page  19  of  your  statement,  you  say  the 
order  was  served  upon  Mr.  Avery. 

Mr.  Biddle.  A  certified  copy  of  the  Executive  order. 

Mr.  Monroney.  Then,  Mr.  Avery  refused  to  recognize  the  order, 
or  to  admit  that  Mr.  Taylor  had  taken  possession  of  the  plant. 

Mr.  Biddle.  Yes.  \Miich  was  the  only  time  anyone  had  ever 
done  that  under  any  seizure. 

Mr.  Monroney.  Before  the  seizure  has  merely  been  a  taken  effect, 
has  it  not?  There  has  been  no  necessity  for  force.  I  believe  you  said 
in  your  statement  that  in  25  other  seizures,  the  very  formality  of  the 
Government  requesting,  or  assuming  possession  of  the  plant,  has  been 
sufficient  for  management  and  labor? 

Mr.  Biddle.  Yes,  sir. 

Mr.  Monroney.  Further  in  your  statement 

Mr.  Biddle.  May  I  interrupt  a  moment? 

Mr.  Monroney.  Surely. 

Mr.  Biddle.  There  were  two  cases,  one  was  the  Kentucky  case,  in 
which  the  employer — I  think  in  each — he  wanted  to  test  the  legality 
of  the  seizure,  and  did  so  by  filing  a  bill  for  injunction,  but  not  by 
resisting  the  Government. 

Mr.  Monroney.  The  Government  has  always  been  admitted  to 
possession  of  the  plant  when  seizure  has  been  ordered  of  the  plant, 
except  in  the  case  of  Mr.  Avery  and  Montgomery  Ward? 

Mr.  Biddle.  Yes. 

Mr.  Monroney.  Then  eight  deputy  marshals  were  brought  in. 
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Mr.  BiDDLE.  I  wasn't  there,  but  I  am  so  reliably  informed. 

Mr.  MoNRONEY.  The  point  I  am  trying  to  establish  is:  Did  the 
Army  come  in  before  the  marshals? 

Mr.  BiDDLE.  No;  the  marshals  came  in  first. 

Mr.  MoNRONEY.  And  Mr.  Avery,  you  say,  took  the  position  that 
that  was  not  a  sufficient  show  of  force? 

Mr.  BiDDLE.  He  said  specificallv,  **That  is  not  enough  force." 

Mr.  MoNRONEY.  He  said  specifically  that  that  was  not  a  sufficient 
show  of  force,  was  not  sufficient  to  show  seizure  of  the  plant? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  And  then  the  soldiers  were  moved  in  as  a  token 
taking  of  possession  of  the  plant? 

Mr.  BiDDLE.  Yes.  Most  of  them  were  left  downstairs,  and  a  few 
were  put  around  the  plant. 

Mr.  MoNRONEY.  Mr.  Avery  still  said  that  that  was  not  a  sufficient 
show  of  force? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  Previously,  Mr.  Jones,  the  Secretary  of  Commerce, 
offered  to  leave  Mr.  Avery  in  charge  for  the  Government? 

Mr.  BiDDLE.  Yes.  He  wrote  him  a  letter — which  I  think  is  at- 
tached to  the  brief — stating  that  he  would  be  glad  to  have  him  work 
under  the  Government. 

Mr.  MoNRONEY.  Have  you  any  evidence  of  Mr.  Avery's  instruc- 
tions, as  you  allege,  to  his  employees  to  disobey  Mr.  Taylor's  request 
and  refuse  to  recognize  the  Government's  possession? 

Mr.  BiDDLE.  He  specifically  told  me  that,  and  I  talked  to  several 
of  the  employees,  several  of  the  heads  of  the  various  departments, 
and  they  said  that  those  were  Mr.  Avery's  instructions. 

Mr.  MONRONEY.  Following  that,  Mr.  Avery  was  requested  to  leave 
the  plant? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  And  he  refused  to  do  so? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  The  point  I  am  getting  at  is,  and  I  think  it  has 
not  been  completely  understood,  that  in  25  other  seizures  there  had 
not  been  any  show  of  force,  and  that  in  this  case  it  appears  that 
numerous  requests  were  made,  even  after  the  military  was  moved  in, 
for  Mr.  Avery  to  surrender  the  plant,  and  they  were  denied. 

Mr.  BiDDLE.  That  is  true.  When  you  say  "show  of  force,"  let  me 
say  this,  that  in  most  of  the  seizures  the  Army  was  present,  to  be 
used  if  there  was  any  resistance.  This  case  was  no  different  from 
any  other  case.  And,  as  far  as  Mr.  Avery  is  concerned,  his  actual 
words  to  Major  TVeber  were  "You  have  got  to  carry  me  out." 

Mr.  MoNRONEY.  That  was  the  statement  that  he  made? 

Mr.  BiDDLE.  That  is  my  recollection  of  his  words. 

Mr.  MoNRONEY.  Now,  that  brought  into  being  a  rather  important 
issue  under  the  Labor  Disputes  Act,  did  it  not,  the  section  which 
prohibits  interference  with  the  operation  and  of  the  seizure  of  a  plant, 
if  there  was  a  question  of  whether  the  plant  was  under  the  control 
of  Mr.  Avery  or  under  the  control  of  Mr.  Taylor;  it  would  have  made 
it  difficult  both  for  the  management  of  the  company  to  know  how  to 
operate  and  also  in  the  matter  of  interference  with  a  Government 
plant? 

Mr.  BiDDLE.  That  is  true. 
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Mr.  MoNRONEY.  Did  that  have  anything  to  do  with  Mr.  Avery's 
insistence  on  remaining  in  the  plant? 

Mr.  BiDDLE.  Well,  it  is  a  little  hard  to  judge.  I  think  Mr.  Avery 
very  obviously  wanted  to  make  the  best  case  he  could  to  test  his 
legal  rights. 

Mr.  MONRONEY.  Would  you  say  that  that  was  one  of  the  reasons 
for  his  refusal  to  leave  voluntarily? 

Mr.  BiDDLE.  Obviously  what  Mr.  Avery  wanted  was  to  be  carried 
out  so  that  the  issue  could  be  squarely  presented. 

Mr.  MoNRONEY.  In  order  to  protect  certain  rights  that  he  thought 
he  had? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  And  the  statement  you  make  is  as  it  actually 
happened,  to  your  knowledge. 

Mr.  BiDDLE.  To  the  best  of  my  knowledge,  yes. 

Mr.  MoNRONEY.  There  was  nothing  in  writing  as  to  his  refusal  to 
leave? 

Mr.  BiDDLE.  No;  he  didn't  put  anything  in  writing,  he  just  would 
not  go. 

Mr.  MoNRONEY.  Going  back  to  another  part  of  your  statement,  I 
believe  you  mentioned  that  there  were  something  like  nine  seizures 
that  took  place  before  the  War  Labor  Disputes  Act  was  passed? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  That,  you  said,  was  under  the  general  war  powers 
of  the  President? 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  Ever  questioned  in  law? 

Mr.  BiDDLE.  No,  no.  Not  only  were  they  not  questioned,  Mr. 
Monroney,  but  when  Congress,  in  section  7,  specifically  legalized  the 
Executive  order  under  which  those  seizures  had  been  made,  it  seems, 
to  me  that  it  is  fair  inference  to  say  that,  having  a  knowledge  of  all 
those  seizures — which  were  published  in  the  Register  under  the 
Executive  orders — it  approved  the  way  the  President  had  been 
handling  this  situation  prior  to  the  passage  of  the  act,  and  goii^  on 
for  a  long  period  of  time,  even  before  the  war  started,  during  the 
emergency,  and  where  Congress  had  specifically  before  it  a  history  of 
the  administrative  and  Executive  action  under  that  Executive  order, 
and  approved  the  Executive  order  and  recognized  the  Board  in  the 
statute. 

Mr.  Monroney.  And  you  mentioned  in  your  brief  and  in  your 
statement,  that  in  addition  to  the  War  Disputes  Act,  these  powers, 
which  had  not  been  questioned  in  the  seizures  before  the  War  Disputes 
Act  was  passed,  were  also  important  war  powers  that  the  President 
had? 

Mr.  BiDDLE.  Yes. 

Mr.  Monroney.  In  your  estimation,  do  you  think  the  War  Labor 
Disputes  Act  expands  or  contracts  the  powers  that  the  President  had 
been  exercising? 

Mr.  BiDDLE.  I  would  put  it  this  way,  Mr.  Monroney:  I  would  say 
that  they  approved  the  powers  of  the  Board  exercised  under  the 
President's  orders,  and  that,  as  I  have  argued  in  some  detail  in  my 
statement,  they  at  the  same  time  recognized  the  existence  of  the  Presi- 
dent's power,  irrespective  of  the  act,  in  dealing  with  the  criminal 
provisions  relating  to  seizures  by  the  Government,  and  that  they 
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added  certain  minor  but  important  specific  things.  The  two  I  have 
in  mind  are  the  subpena  power,  which  clearly  the  Board  didn't  have 
before,  and  also  I  don't  think  the  Board  had  the  power  to  take  up 
disputes  on  its  own  motion.  That  is  my  recollection.  That  under 
the  old  procedures  it  had  to  be  brought  up  by  the  Conciliation  Service. 
But  now  the  Board  can  take  it  up,  under  the  statute,  on  its  own 
motion. 

Mr.  MoNRONEY.  You  don't  think  that  the  act  was  passed  to  confine 
the  President's  power  but  more  or  less  to  clarify  it  and  add  to  it,  in- 
stead of  restrict? 

Mr.  BiDDLE.  I  do.     I  agree  entirely. 

Mr.  MoNRONEY.  The  policy  of  maintenance  of  status  quo,  I  be- 
lieve, in  the  plants,  is  recognized  by  Congress  in  that  Act? 

Mr.  BiDDLE.  Specifically.  Section  4,  Mr.  Congressman.  May 
I  read  that? 

Mr.  MoNRONEY.  Yes. 

Mr.  BiDDLE  (reading): 

Except  as  provided  in  section  5  hereof,  in  any  case  in  which  possession  of  any 
plant,  mine,  or  facility  has  been  or  shall  be  hereafter  taken  under  the  authority 
granted  by  section  9  of  the  Selective  Training  and  Service  Act  of  1940,  as  amended, 
such  plant,  mine,  or  facility,  while  so  possessed,  shall  be  operated  under  the  terms 
and  conditions  of  employment  which  were  in  effect  at  the  time  possession  of  such 
plant,  mine,  or  facility  was  so  taken. 

So,  Congress  recognizes,  I  think  it  is  fair  to  say,  the  value  of  con- 
tinuing the  status  quo. 

Mr.  MoNRONEY.  And  that  was  pretty  much  what  the  issue  was  at 
the  time  the  Government  seized  the  Montgomery  Ward  plant? 

Mr.  BiDDLE.  The  precise  issue. 

The  Chairman.  Will  the  gentleman  from  Oklahoma  yield? 

Mr.  MoNRONEY.  Yes. 

The  Chairman.  In  section  8  of  the  War  Labor  Disputes  Act,  para- 
graph 2,  there  is  provided  a  cooling-off  period,  and  it  also  mandatorily 
requires  that  the  existing  conditions,  conditions  existing  at  the  time 
the  dispute  arose,  shall  continue. 

Mr.  BiDDLE.  Yes.     I  had  forgotten  that. 

Mr.  MoNRONEY.  In  drafting  this  act,  and  when  it  was  up  for 
passage^of  course,  the  act  reflects  the  problem  before  the  Congress 
at  the  time,  that  is  probably  why  you  see  mines  emphasized  rather 
strongly  in  the  act. 

Mr.  BiDDLE.  Yes. 

Mr.  MoNRONEY.  I  am  wondering  if  a  transportation  service  struck, 
a  bus  hne,  or  if  some  other  strikes  of  a  peculiar  nature  had  been 
plaguing  the  Nation  at  the  time,  if  Congress  wouldn't  have  been  more 
specific  in  spelling  out  a  vast  number  of  things  rather  than  covering 
it  with  the  general  word  * 'facilities"? 

Mr..  BiDDLE.  I  think  that  is  important  to  keep  in  mind,  because 
you  can  pick  out  words  of  a  Congressman  or  words  of  a  Senator  all 
through  these  debates  in  one  direction  or  another,  but  the  essential 
thing  is  that  what  Congress  was  considering  was  the  fact  that  the  old 
section  9  did  not  apply  to  labor  disputes,  and  the  debates  were  all 
directed  to  that,  mainly.  And  nowhere  was  "production"  discussed. 
That  was  the  essence  of  the  thing.  I  think  that  ought  to  be  remem- 
bered all  through  this. 
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Mr.  MoNRONEY.  But  the  word  "facility,"  you  claim,  would  leave 
it  open  enough  to  take  care  of  anything  that  was  important  in  the 
prosecution  of  the  war? 

Mr.  BiDDLE.  That  is  clear,  I  think.  I  don't  think  there  has  been  a 
dispute  that  the  word  "facility"  doesn't  cover  these  plants  in  Chicago. 

Mr.  MoNRONEY.  I  recall  the  case  out  in  Arlington  of  the  bus  strike, 
which  evidently  wouldn't  be  spelled  out  in  this  act.  No  court  action 
or  seizure  took  place  there.  But  I  am  wondering  if  there  aren't 
thousands  of  cases  where  the  implied  right  of  the  Government  to 
seize  a  facility  necessary  in  war  production  has  not  resulted  in  striking 
employees  returning  to  their  jobs?  .  The  point  I  ain  making  is,  if  the 
act  is  so  confined,  as  Montgomery  Ward  claimed  it  to  be,  then  the 
mechanism  that  has  returned  many  thousands  of  strikers  to  jobs,  under 
threat  of  seizure,  or  implied  threat  of  seizure  of  the  plant  because  of 
strike,  has  not  that  relieved  us  of  hundreds  or  perhaps  thousands  of 
labor  cases  that  would  continue  to  impede  war  production? 

Mr.  BiDDLE.  I  think  so,  because  obviously,  if  the  workers  or  em- 
ployers thought  that  there  was  no  way  in  which  this  Board  could  get 
its  orders  enforced,  why  go  to  the  Board ;  and,  therefore,  they  must  have 
had  in  mind,  it  seems  to  me,  as  you  suggest,  that  t^is  act  was  intended 
to  enforce  the  Board's  order. 

Mr.  MoNRONEY.  It  seems  rather  inconceivable  to  me  that  if  we 
follow  the  line  that  only  those  things  that  are  actually  manufacturing 
war  goods  would  come  under  this  War  Labor  Disputes  Act  we  would 
find  ourselves  going  to  almost  the  point  of  absurdity.  I  can  visualize 
a  case  such  as,  perhaps,  these  kid  plane  plants,  making  these  small 
airplanes  for  airplane  identification,  would  be  seized  under  this  act, 
and  yet  a  Nation-wide  strike  of  all  the  grocers  of  the  A.  &  P.  Co.,  would 
be  outside  of  the  act  entirely. 

Mr.  BiDDLE.  I  think  that  is  true. 

Mr.  MoNRONEY.  Or  a  plant  manufacturing,  on  one  side  of  the 
street,  dungarees  for  the  Army  Air  Force,  and  a  plant  on  the  other 
side  manufacturing  overalls  that  were  sold  in  the  town  to  the  employees 
of  the  Douglas  airplane  plant;  one  would  be  subject  to  action  of  the 
War  Labor  Board  and  the  other  would  be  completely  outside  the 
confines  of  the  act. 

Mr.  BiDDLE.  I  think  the  A.  &  P.  stores  are  a  good  illustration  of  the 
way  a  strike  can  spread.  I  represented  the  A.  &  P.  some  years  ago  in 
Pennsylvania.  There  was  a  strike  solely  over  the  construction  of  a 
labor  clause  between  the  A.  &  P.  and  the  union  representing  its  em- 
ployees. In  24  hours  the  city  of  Philadelphia  was  tied  up  in  a  strike 
in  every  industry.  It  lasted  about  a  day  and  a  half.  But  it  is  an 
example  of  the  way  that  kind  of  thing  can  spread. 

Mr.  MoNRONEY.  Doesn't  it  then  seem,  if  we  are  to  have  an  intelli- 
gent labor  policy,  if  the  act  is  not  broad  enough  to  cover  it,  that  it 
should  be  broad  enough  to  cover  it;  that  the  decrease  of  importance 
of  the  threatened  labor  disputes  in  the  war  effort  is  far  more  important 
than  the  badge  or  label  that  might  be  on  the  company  itself? 

Mr.  BiDDLE.  I  think  so. 

Mr.  MoNRONEY.  And  by  the  same  token  the  importance  of  the 
labor  dispute,  the  size  of  the  labor  dispute,  the  number  of  people  in- 
volved, and  the  continuity  of  labor  difficulties,  also  have  an  important 
bearing  in  the  labor  dispute,  rather  than  the  isolated  or  more  infrequent 
minor  disturbances  within  one  plant,  regardless  of  its  size? 
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« W  R^^'l''^-  ^^^^^l^ly;  .When  Congressman  Dewey  asked  me 
about  the^  Sears,  Roebuck  situation,  I  said  we  didn't  take  plants  on 
account  of  their  size,  but  if  strikes  are  threatening  in  plants  the  size  has 

^r\^/^^  ^^  weight,  as  affecting  the  national  production. 

Mr.  MoNRONEY.  Can  you  fill  in  on  the  theory  of  the  emergency 
war  powers  that  Congress  has  given  to  the  President? 

In  other  words,  if  Congress  is  able  to  spell  out  in  every  sinrfe  cir- 
cumstance the  exact  situation  that  we  might  meet  in  the  prosecution  of 
the  war,  would  there  be  any  need  for  any  extraordinary  powers  as  we 
have  consistently  voted  to  the  President? 

Mr.  BiDDLE.  I  ani  not  sure  if  I  follow  the  purport  of  your  question 

.J^^'w  '"''''''''•  ^h^  ??^^^  ^  *^  ^^^^g  y«"  about  is:  Is  one  of  the 
compelling  reasons  why  Congress  has  voted  extraordinary  powers  to 

Wf  f^"/  ""^^  '"''a/''^?  ""  ^^.^^^  b"^  ^^  o^b^^  ^att^^'  because  of  the 
fact  that  we,  as  Members  of  Congress,  recognize  that  there  are  situ- 
ations m  the  conduct  of  a  war  where  it  is  impossible  to  spell  out  letter 

^A.?  Hr  ^^^  ^^^^  by  word  the  situation  that  will  be  met? 
Mr.  BiDDLE.  I  think  that  is  tme,  and  I  think  that  the  Congress 
iTfwT'^^'^  ^^^}'  '"^  ^"^  emergency  there  has  to  be  some  discretion 
so  that  the  Executiye  can  act  promptly.  Of  course,  Congress,  after 
all,  is  fundamentally  interested  m  the  prosecution  of  the  war  and 
therefore,  has  very  wisely  given  the  President  power  to  act  m  the 
emergency  of  a  war  economy. 

Mr.  MoNRONEY  A  situation  might  arise  where  if  the  specific 
legislation  had  to  be  passed,  it  might  require  3,  4,  or  6  months  before 
fumile™"^  processes  of  legislating  for  that  particular  thing  could  be 

cf.^"*!  ^^^^i^-  ^  ^^^.'^  belp  coming  back  to  my  illustration  of  the 
stevedores,  because  it  seems  most  pertinent.  There  isn't  a  word 
Zt^^'J^  T  ^  tbat  would  specifically,  if  interpreted  in  this  narrow 
way,  give  the  power  to  the  President  to  prevent  a  strike  wherebv  the 
oaxlmg  of  vessels  carrying  arms  to  our  soldiers— there  is  not  a  word 
m  that  section,  if  narrowly  interpreted,  that  would  give  the  President 
Ek  ^  Vn^""^  that  strike,  and  yet  I  can  hardly  think  that  anv 
na^^.f  ?  .^""""^^fu'  '^  ^^''\  occurred,  would  say  that  the  President 
cannot  act  to  send  those  goods  to  the  front.  It  seems  a  good  example 
of  that  m  that  word^  production"  under  this  narrow  definition 

Mr.  MoNRONEY.  That  is  all. 

The  Chairman.  Mr.  Curtis. 
A  ^J^-,^J;«'£ls-.^^V'-  ^^'^'^^^'^ben  did  you  first  talk  with  the  Presi- 
dent Of  the  United  States  about  the  seizure  of  the  Ward  planf 

A  J^*  S^°^^^'  ^  ^^^^*^  ^^^^  ^^  bim  at  all  about  it. 
Mr.  Curtis.  You  never  conferred  with  him  at  all? 
Mr.  BiDDLE.  No,  sir. 

Mr.  Curtis.  Were  you  present  when  he  signed  the  Executive  order 
directmg  a  seizure  of  the  plant? 
Mr.  BiDDLE.  No. 

co^erencesr^'  ^'''^^  ^^"  presmi  at  any  of  the  interdepartmental 

I  believe  one  was  held  on  AprU  16,  in  reference  to  the  seizure 
Mr.  iiiDDLE.  I  don't  remember  any  meeting  on  April  16.     I  talked 
f^lt^^  "^e^bei-s  of  the  War  Labor  Board-either  I  or  my  associates 
talked  to  members  of  the  War  Labor  Board-ana  the  matter  was 
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discussed  m  great  detail  with  Mr.  Davis,  and  members  of  the  Board, 
with  their  lawyers,  and  with  Mr.  Byrnes,  who  is  acting  for  the  Presi- 
dent in  the  matter. 

Mr.  Curtis.  How  long  before  the  seizure? 

Mr.  BiDDLE.  I  suppose  the  discussions  were  going  on  for  a  period 
of  a  week  or  possibly  10  days.  Every  phase  of  the  question  was  gone 
into.  The  question  of  priorities,  which  has  been  suggested  here,  was 
discussed.  I  don't  mean  the  priorities,  I  mean  the  sanctions.  That 
was  discarded.  The  question  was  discussed  in  great  detail  as  to 
whether  the  W^ar  Labor  Board  or  the  Government  could  go  into 
court  without  seizure.  That  was  discarded.  Every  possible  detail 
was  considered. 

Mr.  Curtis.  Did  they  tell  you  at  those  meetings  why  they  didn't 
hold  an  election? 

Mr.  BiDDLE.  I  don't  remember  that  anybody  stated  that,  but  I 
am  perfectly  clear  from  the  discussions — I  have  attempted  to  say 
that,  but  let  me  go  over  that  again. 

I  In  the  first  place,  the  War  Labor  Board  could  not  grant  an  election. 

That  was  very  clear.  The  War  Labor  Board,  however,  after  Mont- 
gomery Ward  urged  that  the  imion  did  not  represent  its  employees, 
said: 

Although  this  is  unusual  we  will  nevertheless  enter  an  order  for  an  election » 
because  there  has  been  a  big  turn-over  in  this  union,  and  we  want  to  be  very 
fair  to  Montgomery  Ward,  but  this  election  must  be  held  under  fair  circumstances. 

I  thought  I  had  gone  over  this. 

Mr.  Curtis.  Yes.     My  question  was  not  that. 

Mr.  BiDDLE.  I  beg  your  pardon. 

Mr.  Curtis.  I  asked  whether  or  not  they  stated  any  reason  at 
these  conferences  why  they  wouldn't  hold  an  election? 

Mr.  BiDDLE.  I  am  trying  to  give  you  the  reason. 

Mr.  Curtis.  I  didn't  ask  for  the  reason.  I  am  asking  whether  or 
not  they  told  you. 

Mr.  BiDDLE.  Well,  the  situation  was  explained  to  us.  I  am  trying 
to  give  you  what  the  essence  of  that  was.  First,  the  War  Labor 
Board  could  not  order  an  election.     That  was  perfectly  clear. 

Mr.  Curtis.  Now,  yesterday,  Mr.  Reilly  of  the  National  Labor 
Relations  Board  was  here,  and  under  questioning  he  gave  us  the  date 
that  the  union  filed  their  petition  asking  for  recertification,  and  under 
the  procedure  that  was  necessary,  Mr.  Reilly  showed  that  an  election 
could  be  held  by  the  middle  of  March,  under  the  estabfished  procedure 
of  the  National  Labor  Relations  Board. 

Mr.  BiDDLE.  I  have  no  doubt  that  an  election  could  be  held,  as  soon 
as  the  union  filed  an  application — no  question  about  that. 

Mr.  Curtis.  You  agree  with  that? 

Mr.  BiDDLE.  I  should  think  that  is  self-evident.  The  question 
was  whether  the  election  would  be  fair  and  conform  to  the  order  of 
the  Labor  Board. 

Mr.  Curtis.  Under  the  National  Labor  Relations  Act,  who  handles 
the  election? 

Mr.  BiDDLE.  The  National  Labor  Relations  Board. 

Mr.  Curtis.  And  they  are  always  fair? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  And  any  election  would  have  to  be  fair  or  they  would 
have  authority  to  rehold  it,  or  reject  it? 
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Mr.  BiDDLE.  I  don't  know  about  that.  Here  the  contract  was  over 
kst  December.     For  3  months  the  company  had  refused  this  union. 

Mr.  Curtis.  They  didn't  refuse  to  recognize  the  union  in  four  or 
five  of  the  bargaining  units,  did  they? 

Mr.  BiDDLE.  I  am  talking  about  this  specific  one. 

Mr.  Curtis.  I  am  talking  about  Chicago. 

Isn't  it  true  that  Wards  were  willing  to  continue  to  negotiate  with 
four  or  five  of  the  bargaining  units  but  raised  the  question  as  to  the 
matter  of  representation  in  two  of  them? 

Mr.  BiDDLE.  I  have  no  knowledge  of  Wards  agreeing  to  bargain 
with  any  of  the  unions. 

Mr.  Curtis.  That  was  the  testimony  in  the  last  2  days  here. 

Mr.  BiDDLE.  Of  course,  I  am  concerned  with  the  particular  dispute 
here.     As  to  other  unions,  I  know  nothing. 

Mr.  Curtis.  But  any  election  that  would  have  been  held  would  have 
been  held  by  the  National  Labor  Relations  Board? 

Mr.  BiDDLE.  Certainly. 

Mr.  Curtis.  Did  you  ever  confer  with  anyone  connected  with  the 
management  of  Wards  about  the  seizure  prior  to  the  time  the  property 
was  taken  over? 

Mr.  BiDDLE.  No,  sir.  .,  ,... r. 

Mr.  Curtis.  Did  you  ever  confer  with  any  member  of  labor  about 
the  seizure? 

Mr.  BiDDLE.  No,  sir.  "  V 

Mr.  Curtis.  The  area  in  Chicago,  111.,  was  not  under  martial  law 
during  any  of  this  time,  was  it? 
Mr.  BiDDLE.  No. 

Mr.  Curtis.  Were  the  Federal  courts  open  and  functioning  all 
through  this  time? 

Mr.  BiDDLE.  Sure.     We  went  into  it. 

Mr.  Curtis.  You  do  not  contend  that  Chicago  was  a  theater  com- 
bat in  the  war?     I  mean  that  seriously.     I  want  it  for  the  record. 

Mr.  BiDDLE.  Yes.  I  will  answer  that.  I  contended  this:  Chicago 
was  one  of  the  tightest  labor  areas  in  the  country.  The  War  Pro- 
duction Board  would  not  give  them  any  more  contracts  because  the 
labor  situation  was  so  tight,  and  in  that  area  you  had  a  strike  involv- 
ing five  or  six  thousand  employees — a  very  serious  situation. 

It  seems  to  me,  Mr.  Curtis,  that  you  have  put  your  finger  on  it 
exactly.  Chicago  was  a  very  serious  production  area,  and  had  a 
very  close  connection  to  the  war.  Now,  to  simply  say,  in  a  sentence, 
that  Chicago  was  not  an  area  of  the  war,  is  like  saying  production 
in  our  munition  plants  is  not  an  area  of  war  and  therefore  we  are  not 
interested  in  it.  It  seems  to  me  we  sometimes  miss  the  fundamental 
issues  involved,  that  this  is  a  total  war  and  that  our  whole  economy 
is  directed  to  it. 

Mr.  Curtis.  WTiat  is  your  answer  to  my  question? 

Do  you  contend  that  Chicago  is  a  theater  of  combat? 

Mr.  BiDDLE.  Certainly  not. 

Mr.  Curtis.  The  civil  processes  of  government  were  not  in- 
terrupted? 

Mr.  BiDDLE.  Except  by  Mr.  Avery. 

Mr.  Curtis.  Any  remedy  that  existed  under  the  Labor  Relations 
Act  was  not  denied  during  this  time? 

Mr.  BiDDLE.  I  don't  know  what  you  mean  by  that. 

You  mean  Mr.  Avery  didn't  deny  it? 
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Mr.  Curtis.  For  instance,  you  complain  that  certain  laws  have 
been  violated. 

Mr.  BiDDLE.  I  don't  complain;  I  state. 

Mr.  Curtis.  All  right.  And  that  Ward's  was  guilty  of  certain  labor 
practices.  Under  the  National  Labor  Relations  Act  if  any  of  these 
offenses  constitute  an  imfair  labor  practice  there  is  a  remedy  under 
the  act,  isn't  there? 

Mr.  BiDDLE.  Surely. 
.   Mr.  Curtis.  And  none  of  those  remedies  were  denied  at  that  time; 
during  all  this  trouble  in  Chicago,  they  were  still  available? 

Mr.  BiDDLE.  Certainly. 
•    Mr.  Curtis.  Whatever  they  were. 

Mr.  BiDDLE.  Yes.  I  think  you  miss  my  point  when  I  speak  of  the 
fairness  of  the  election.  When  Ward  was  doing  everything  they  could 
for  3  months  to  destroy  that  union,  the  War  Labor  Board  said, 
"We  can't  have  a  fair  election  in  the  midst  of  that  atmosphere." 

Mr.  CuRiis.  Ward  doesn't  hold  the  election? 

Mr.  BiDDLE.  No. 

Mr.  CuRiis.  As  a  matter  of  fact,  this  committee  has  not  heard 
any  evidence  with  respect  to  destroying  the  union. 

Mr.  BiDDLE.  I  don't  know  what  evidence  the  committee  has 
taken. 

Mr.  CuRiis.  We  have  your  statement  that  Ward  had  done  this, 
but  we  have  had  no  specific  instances  brought  before  us. 

Mr.  BiDDLE.  What  I  was  stating  was  that  there  was  a  serious 
situation  there.     The  men  were  being  discharged  improperly. 

Mr.  CuRiis.  What  date  did  you  go  to  Chicago? 

Mr.  BiDDLE.  It  was  the  second  day.  The  27th  of  April.  The 
plant  was  seized  one  day;  I  went  out  the  next.  It  was  the  27th  of 
April,  as  I  remember. 

Mr.  CuRiis.  Did  you  go  to  the  Ward  property? 

Mr.  BiDDLE.  Yes. 
.    Mr.  CuRiis.  Where  did  you  go? 

Mr.  BiDDLE.  I  went  up  to  Mr.  Avery's  office. 

Mr.  CuRiis.  How  long  were  you  in  that  office? 

Mr.  BiDDLE.  Most  of  the  day. 

Mr.  CuRiis.  Who  was  in  Mr.  Avery's  office  when  you  arrived? 

Mr.  BiDDLE.  I  think  his  name  was  Mr.  Branch.  He  was  Mr. 
Avery's  secretary. 

Mr.  Curtis.  Anyone  else? 

Mr.  BiDDLE.  I  don't  think  there  was  anyone  else  in  Mr.  Avery's 
office.     We  saw  other  executives  during  the  time  we  were  there. 

Mr.  Curtis.  There  were  no  soldiers  in  the  office  at  that  time? 

Mr.  BiDDLE.  I  don't  remember  precisely  when  the  soldiers  came 
into  the  office.  It  was  soon  after  we  arrived  and  talked  to  Major 
Weber  and  other  members,  before  Mr.  Avery  arrived. 

Mr.  Curtis.  Did  Mr.  Avery  arrive  while  you  were  there? 

Mr.  BiDDLE.  He  arrived  at  10  o'clock.     I  was  still  there. 

Mr.  Curtis.  Who  ordered  the  Federal  Bureau  of  Investigation  into 
the  Ward  property? 

Mr.  BiDDLE.  I  directed  that  the  Federal  Bureau  of  Investigation 
should  investigate  whether  or  not  any  crime  was  being  committed  by 


202    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 


persons  in  the  Ward  plant,  tearing  down  the  notices  posted  by  the 
Government.  That  had  been  going  on  for  several  days,  and  it  seemed 
to  me  a  very  serious  thing,  so  I  ordered  the  agents  to  investigate  who 
was  committing  the  crime.  Their  fmiction,  as  you  know,  is  to  investi- 
gate Federal  crimes. 

Mr.  Curtis.  Yes.  And  do  you  remember  what  day  they  were 
ordered  in  there? 

Mr.  BiDDLE.  Let's  see.  It  was  after  I  had  left  Chicago.  It  was 
after  the  argument  of  the  case.  I  can't  remember  the  specific  day. 
Perhaps  you  have  a  record  of  it. 

Mr.  Curtis.  I  do  not. 

Mr.  BiDDLE.  I  can  find  that  out.  The  case  was  argued  Monday  or 
Tuesday;  we  got  back  Wednesday.  I  would  think  Wednesday,  Thurs- 
day, or  Friday.    I  don't  remember  the  exact  day. 

Mr.  Curtis.  Do  you  remember  how  many  men  were  sent  in? 

Mr.  BiDDLE.  I  don't  remember  that. 

Mr.  Curtis.  Did  you  order  the  United  States  marshals 

Mr.  BiDDLE.  Just  to  answer  that  further,  I  wouldn't  direct  a  thing 
like  that.  That  is  a  matter  of  detail.  I  called  up  my  United  States 
attorney  and  told  him  to  see  that  this  crime  was  not  committed  or, 
rather,  to  apprehend  any  persons  who  were  committing  those  crimes, 
and  then  he  directed  whatever  was  necessary — three  or  four  agents — 
to  cover  the  different  rooms,  because  there  were  posters  all  over  the 
plant  and  in  the  warehouse,  and  everywhere  else. 

Mr.  Curtis.  Did  you  order  the  United  States  marshal  and  his 
seven  deputies  into  Ward's? 

Mr.  BiDDLE.  No. 

Mr.  Curtis.  Do  you  know  who  did? 

Mr.  BiDDLE.  WeU,  I  think  it  was  discussed  between  Mr.  Taylor 
and  my  representative,  Mr.  Lucy,  who  was  with  Mr.  Taylor  at  the 
time,  and  I  think  they  called  me  up  in  Washington  and  suggested  that 
they  would  have  marshals  come  to  the  plant  before  calling  in  the  troops 
and  I  approved  it,  and  I  suppose  in  that  sense  you  could  say  ordered  it. 

Mr.  Curtis.  Do  you  know  what  instructions  were  given  to  the 
marshals? 

Mr.  BiDDLE.  I  don't  know  that  any  instructions  were  given  to  the 
marshals.  They  were  told  specifically  not  to  make  any  arrests  unless 
ordered  to.     I  remember  that. 

Mr.  Curtis.  A  marshal  is  an  officer  of  the  court,  is  he  not? 

Mr.  BiDDLE.  Very  definitely,  yes. 

Mr.  Curtis.  In  your  opinion,  does  the  United  States  marshal  have 
authority  to  demand  property  of  individuals  without  a  writ  from  a 
proper  court? 

Mr.  BiDDLE.  To  do  what? 

Mr.  Curtis.  In  your  opinion,  does  the  United  States  marshal  have 
authority  to  demand  the  possession  of  property  from  citizens  without 
a  writ  from  a  proper  court? 

Mr.  BiDDLE.  I  don't  think  that  their  action  would  be  confined  to 
the  issuance  of  a  writ.  I  think  they  could  exercise  their  authority 
under  statute  without  specific  writ.  Marshals  are  not  confined  to 
action  solely  under  writs  issued  by  the  court.  I  think  they  would 
have  to  be  acting  legally,  but  I  don't  know  that  they  would  have  to  be 
acting  under  a  writ. 
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Mr.  Curtis.  Could  you  give  an  illustration  of  where  a  marshal 
could  lawfully  demand  possession  of  property  without  a  writ  from  a 
proper  court? 

Mr.  BiDDLE.  Well,  for  instance,  food  that  was  subject  to  inspection, 
and  so  on.  The  marshal  could  seize  it  without  a  specific  writ  of  the 
court.  I  don't  think  he  would  be  required  to  have  a  writ  for  that 
purpose.  They,  of  course,  had  nothing  to  do  with  the  possession. 
They  were  not  *  exercising  possession;  they  were  not  seizing  any 
property. 

Mr.  Curtis.  Did  they  ask  for  the  property? 

Mr.  BiDDLE.  No. 

Mr.  Curtis.  What  were  they  there  for? 

Mr.  BiDDLE.  Well,  they  were  there  to  display  a  little  force,  I  sup- 
pose, and  to  try  to  impress  Mr.  Avery  that  the  United  States  was  in. 

Mr.  Curtis.  Does  the  marshal  have  authority  to  come  into  a  plant 
and  display  force  without  a  writ  of  the  court? 

Mr.  BiDDLE.  I  don't  know  if  they  were  displaying  much  force. 
They  were  sitting  around.  And  obviously  if  the  United  States  had 
possession  of  the  plant  it  could  bring  its  marshals  in  there. 

Mr.  Curtis.  Now,  did  the  President  seize  the  Montgomery  Ward 
properties  in  Chicago  as  Commander  in  Chief  or  as  President? 

Mr.  BiDDLE.  Well,  I  don't  know  if  you  can  split  a  personality 
to  that  degree.  I  suppose  if  I  had  to  choose  one  or  the  other,  I  should 
say  the  Commander  in  Chief.  It  is  a  little  difficult  for  me  to  split  it 
up  into  two  parts  that  way.  You  see,  as  President  he  is  Commander 
in  Chief.     It  is  the  same  thing,  in  a  sense.  * 

Mr.  Curtis.  Just  why  did  the  President  seize  the  Ward  properties 
in  Chicago? 

Mr.  BiDDLE.  Well,  we  will  have  to  go  back  into  the  history.  I  don't 
know  how  much  detail  you  want. 

Mr.  Curtis.  As  brief  as  you  can. 

Mr.  BiDDLE.  The  act  provided,  under  section  3,  that  the  President 
could  seize  under  the  circumstances  which  I  have  outlined  here.  The 
order  of  the  War  Labor  Board  had  been  defied  by  Montgomery  Ward 
and  there  had  been  an  interruption  in  the  plant,  and,  therefore,  I 
would  say  that  he  seized  it  because  Congress  had  told  him  to. 

Mr.  Curtis.  Is  there  anything  in  the  Smith-Connally  Act  which 
states  that  if  an  order  of  the  Labor  Board  is  not  obeyed  the  property 
may  be  seized? 

Mr.  BiDDLE.  No,  no ;  and  that  is  a  good  point,  because  I  think  that 
the  President  has  a  right  to  seize  a  plant  without  any  order  of  the  War 
Labor  Board,  and  so  says  this  Kentucky  judge;  he  says  specifically 
that  the  President  has  power  to  seize  because  he  is  carying  on  the  war 
as  President,  and  the  War  Labor  Board's  order  really  has  nothing  to 
do  with  that.     He  could  get  information  from  any  source  he  wished. 

Mr.  Curtis.  The  Kentucky  case  was  manufacturing,  was  it? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  Isn't  it  true,  Mr.  Biddle,  that  section  3  of  the  Smith- 
Connally  Act  does  not  provide  that  the  War  Labor  Board  has  to  make 
an  order  or  even  have  jurisdiction  before  the  President  can  seize  the 
property? 

Mr.  BiDDLE.  That  is  right. 
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Mr.  Curtis.  So  an  order  of  the  War  Labor  Board  does  not  neces- 
sarily have  any  connection  with  the  seizure? 

Mr.  BiDDLE.  Not  necessarily.  It  has  had,  so  far,  in  every  seizure, 
but  I  suppose  you  could  say  not  necessarily. 

Mr.  Curtis.  Isn't  it  true  that  there  isn't  a  word  in  sections  7  or  8 
of  the  Smith-Connally  Act  that  states  that  if  the  orders  are  not 
obeyed,  the  President  can  seize  the  property? 

Mr.  BiDDLE.  That  is  true.  You  see,  the  procedure  is  that  where 
there  is  a  dispute  the  Board  certifies  to  the  President.  As  was  sug- 
gested a  little  while  ago  he  can  apply  these  sanctions.  He  may  want 
to  do  that.  Or  he  can  seize  it.  He  can  do  many  things.  He  is  not 
confined.     He  has  very  broad  powers.     You  are  quite  right  in  that. 

Mr.  Curtis.  As  a  matter  of  fact,  the  rulings  of  the  War  Labor 
Board  are  advisory  only,  aren't  they? 

Mr.  BiDDLE.  Yes,  and  final. 

Mr.  Curtis.  They  are  matters  of  moral  persuasion. 

Mr.  BiDDLE.  Yes.  And  the  chances  are  if  the  moral  persuasion 
doesn't  work,  the  President  will  step  in. 

Mr.  Curtis.  You  are  familiar  with  the  case  in  the  district  court  here 
in  Washington  wherein  Montgomery  Ward  was  plaintiff  and  the 
National  Labor  Relations  Board  was  defendant.  Case  No.  21483? 

Mr.  BiDDLE.  Precisely.  I  cited  that  in  the  appendix  that  I  handed 
up  to  the  committee. 

Mr.  Curtis.  And  your  office  appeared  for  the  National  Labor 
Relations  Board  in  that  case? 

Mr.  BiDDLE.  Yes,  sir. 

Mr.  Curtis.  In  the  statement  of  facts  filed  in  that  case  I  find  this: 

The  Board's  orders,  under  PCxecutive  Order  9017,  are  not  legally  binding  upon 
the  parties  to  the  labor  dispute  and  do  not  fix  or  alter  their  legal  rights. 

Mr.  BiDDLE.  That  is  precisely  true.     In  other  words,  it  does  not 
give  them  the  right  to  come  into  court.     It  is  not  an  enforceable  order. 
Mr.  Curtis.  You  also  stated  in  that  pleading: 

There  is  no  restraint  on  the  parties  to  do  what  the  parties  may  decide  what  they 
should  do  except  moral  restraint. 

Mr.  BiDDLE.  Yes,  and  I  suppose  part  of  that  moral  restraint  is  the 
knowledge  that  the  President  will  probably  act  if  they  don't  toe  the 
line. 

Mr.  Curtis.  The  act  does  not  say  that,  does  it? 

Mr.  BiDDLE.  No. 

Mr.  Curtis.  Then,  your  seizure  wasn't  under  the  Smith-Connally 
Act?  . 

Mr.  BiDDLE.  Certainly.  It  was  under  section  3  of  the  Smith-Con- 
nally Act.    We  have  been  talking  about  that  all  day. 

Mr.  Curtis.  Now,  did  you  also  state  in  that  connection: 

Section  7  of  the  War  Labor  Disputes  Act  ratified  and  confirmed  Executive 
Order  9017  without  changing  the  nature  of  the  Board's  function  or  the  effect  of  its 
order. 

Do  you  agree  with  that? 

Mr.  BiDDLE.  I  think  I  have  stated  that  the  act  added  the  subpena 
power,  and  also  added  the  right  of  the  Board  to  take  it  up  on  its  own 
motion. 
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Mr.  Curtis.  Also  I  find  this  statement: 

It  is  clear  that  Board  orders  under  the  War  Labor  Disputes  Act  as  well  as  those 
under  Executive  Order  9017  are  self-enforced  and  do  not  fix  or  alter  the  legal  rights 

of  the  parties. 

# 

Do  you  agree  with  that? 

Mr.  BiDDLE.  Yes.  You  sec,  I  did  not  write  that  brief.  It  is  new  to 
me.  I  don't  know  what  that  "self-enforcing"  would  mean.  I  suppose 
it  means  enforcing  within  the  Board  and  not  the  court.  Wouldn't  that 
be  vour  interpretation?  -n       j 

Sir.  Curtis.  No.  It  is  my  contention  that  the  War  Labor  Board 
was  set  up  to  try  to  get  the  parties  together. 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  To  make  settlement,  urge  them  to  do  it. 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  And  submit  the  case  to  the  court  of  public  opinion. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Curtis.  And  that  is  all.  It  is  also  my  contention  that  the 
only  power  to  seize  under  the  Smith-Connally  Act  is  as  specifically 
stated  in  section  3. 

Mr.  BiDDLE.  I  think  there  is  no  question  about  that,  that  the  only 
power  to  seize  is  under  section  3. 

Mr.  Curtis.  Now,  if  it  was,  as  you  contend  that  the  jurisdiction 
of  the  War  Labor  Board  was  no  broader  than  the  jurisdiction  of  the 
President  to  seize  under  section  3,  do  you  think  such  a  bill  would  pass 
the  Congress? 

Mr.  BiDDLE.  That  isn't  my  contention.  My  contention  is  that 
both  the  sections  were  covered  by  the  same  test. 

Mr.  Curtis.  You  stated  that  your  staff  had  read  the  Congressional 
Record  at  the  time  this  section  was  passed.  I  take  it  you  observed 
the  votes,  the  voting  of  the  various  members,  on  the  biU? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  Is  it  your  opinion  that  the  Congress  intended  at  that 
time  to  grant  to  the  President  the  authority  to  seize  property  of  the 
nature  of  Ward's  in  Chicago  or  any  retail  establishment  or  retail 
house? 

Mr.  BiDDLE.  It  is. 

Mr.  Curtis.  It  is  your  opinion  that  such  an  act  would  be  passed  by 
Congress? 

Mr.  BiDDLE.  No ;  it  is  my  opinion  that  such  an  act  did  pass  Congress. 

Mr.  Curtis.  Mr.  Biddie,  what  did  the  Government  do  while  in 
possession  of  Ward's  besides  hold  an  election? 

Mr.  BiDDLE.  Well,  I  don't  think  we  did  very  much.  You  had 
better  ask  Mr.  Taylor  when  he  comes.  I  think  certain  grievances 
were  taken  up.  Or  at  least  they  were  discussed.  I,  not  being  an 
operating  man,  don't  know  much  about  it.  We  talked  to  some  of  the 
bookkeepers  and  asked  if  they  would  let  us  have  the  books.  Posters 
were  put  up  all  over  the  place  saying  that  the  Government  had 
taken  over. 

Mr.  Curtis.  As  far  as  getting  the  parties  together,  all  you  did  was 
hold  an  election,  isn't  that  true,  getting  labor  and  management 
together? 

Mr.  BiDDLE.  Well,  I  tried  my  pei-suasive  best  to  have  the  Govern- 
ment and  Mr.  Avery  get  together. 
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Mr.  Curtis.  Isn't  it  true  that  the  management  at  Ward's  contended 
for  months  and  months  that  they  wanted  an  election? 

Mr.  BiDDLE.  Yes,  sir. 

Mr.  Curtis.  The  purpose  of  a  seizure  under  section  3  is  to  continue 
operations,  is  it  not? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  You  do  not  contend  that  seizure  is  for  the  purpose  of 
punishment? 

Mr.  BiDDLE.  No.     It  may  have  that  effect,  of  course. 

Mr.  Curtis.  If  it  is  not  for  the  purpose  of  punishing,  then  why  did 
you  allege  in  your  paper  submitted  to  the  committee  this  morning 
such  matters  as  these: 

It's— 
meaning  Ward's — 

insistence  that  it  was  entitled  to  carry  on  its  own  economic  war  within  the  country- 
while  the  country  was  fighting  its  external  enemies  abroad? 

Mr.  BiDDLE.  Why  did  I  put  that  in? 

Mr.  Curtis.  Yes. 

Mr.  BiDDLE.  I  was  trying  to  show  to  the  committee  the  effect  of 
Ward's  position  in  dealing  with  this  crisis.  Now,  I  thought  that 
that  was  a  very  serious  thing.  If  Ward  was  allowed  to  go  on  using 
its  economic  power  in  this  case,  I  thought  that  was  a  very  serious 
challenge  to  the  basic  machinery  that  had  been  set  up  by  the  Congress, 
and  therefore  was  very  relevant  in  considering  whether  a  crisis  existed 
imder  which  the  President  had  to  act,  and  I  assume  this  committee 
is  interested  in  whether  that  crisis  did  exist  so  as  to  know  whether 
or  not  they  think  the  President  was  justified. 

Mr.  Curtis.  You  are  not  contending  that  Ward's  is  a  bad  boy  and 
should  be  punished? 

Mr.  BiDDLE.  No,  no,  certainly  not;  nor  am  I  contending  that  he 
was  not  a  bad  boy. 

Mr.  Curtis.  Now,  you  do  not  contend  that  if  there  were  labor 
troubles  at  Ward's  in  Kausas  City  that  the  seizure  of  Ward's  Chicago 
properties  would  assure  continuance  of  operation  in  Kansas  City? 

Mr.  BiDDLE.  No;  but  I  contend  that  if  the  order  of  the  Board  was 
not  enforced  that  that  would  necessarily  spread  into  other  companies, 
as  it  did,  particularly  in  the  Hummer  case.  My  opponent  argued  very 
much  the  way  you  are  talking,  that  the  mere  prophesy  of  the  strike, 
spreading  in  other  divisions  was  absolutely  irrelevant,  and  we 
couldn't  guess,  and  that  very  day  the  men  walked  out. 

Mr.  Curtis.  But  it  was  because  of  a  giievance  at  Hummer  and 
not  because  of  a  grievance  at  Chicago? 

Mr.  BiDDLE.  Yes;  and  the  same  type  of  grievance,  as  I  remember, 
maintenance  of  membei-ship. 

Mr.  Curtis.  But  it  was  a  grievance  down  there  and  not  at  Chicago? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  As  a  matter  of  fact,  since  the  declaration  of  war 
sympathy  strikes  in  the  United  States  have  dropped  down  to  almost 
nothing;  isn't  that  true? 

Mr.  BiDDLE.  Yes.  I  think  it  is  a  great  tribute  to  Mr.  Davis' 
Board  that  that  is  the  situation.     I  think  that  is  true. 

Mr.  Curtis.  The  question  of  sympathy  strikes  is  not  a  problem  in 
the  United  States,  has  not  been  since  the  declaration  of  war;  is  that 
your  statement? 


Mr.  BiDDLE.  No;  that  is  not  true.  Your  sympathy  strikes  are  on 
the  horizon,  and  the  minute  this  arbitration  machinery  breaks  down 
that  question  would  be  above  the  horizon  again. 

Mr.  Curtis.  We  were  furnished  information  to  the  effect  that  in 
1943,  of  the  total  man-hours  lost  by  strikes  in  the  United  States,  less 
than  one-tenth  of  1  percent  were  sympathy  strikes. 

Mr.  BiDDLE.  In  this  case,  at  least,  the  truckers  wouldn't  cross  the 
picket  line — which  was  a  sympathy  strike. 

Mr.  Curtis.  Isn't  it  true  that  during  all  this  trouble  at  Wards 
orders  were  filled  and  sent  out  and  customers  were  satisfied? 

Mr.  BiDDLE.  Oh,  yes.     You  mean  while  we  were  in,  or  before? 

Mr.  Curtis.  While  you  were  in. 

Mr.  BiDDLE.  Oh,  yes ;  we  did  everything. 

Mr.  Curtis.  And  before,  too. 

Mr.  BiDDLE.  And  before,  too.  I  don't  know  if  many  were  inter- 
fered with  or  not,  of  course.  For  a  while  deliveries  were  interfered 
with  during  the  strike. 

Mr.  Curtis.  That  was  during  the  time  of  the  picket  line.  I  mean 
they  had  some  added  difficulty  because  the  Government  took  out  the 
post-office  employees;  isn't  that  true? 

Mr.  BiDDLE.  Oh,  no.  The  Ward  trucks  had  been  sent  up  to  get 
the  parcels  and  they  refused  to  go.  The  contractors  for  Ward,  the 
truckers,  wouldn't  go  and  get  them,  and  when  there  was  nothing  to 
do  for  those  few  days  the  postmaster  would  not  allow  his  men  to 
stand  around  with  nothing  to  do. 

Mr.  Curtis.  You  have  no  knowledge  that  any  orders  went  unfilled 
at  Wards,  do  you? 

Mr.  BiDDLE.  Went  unfilled — I  don't.  The  strike  was  interfering 
with  the  deliveries.     I  don't  know  if  they  were  eventually  unfilled. 

Mr.  Curtis.  You  don't  have  any  facts  as  to  any  farmers  who 
ordered  agricultural  equipment  and  didn't  get  it? 

Mr.  BiDDLE.  No.  Referring  to  the  fact  that  the  picket  line  was 
holding  up  deliveries  from  10  days,  from  that  one  would  be  safe  in 
assuming  that  the  orders  were  not  filled  during  that  period. 

Mr.  Curtis.  Mr.  Biddle,  I  tried  to  follow  you  in  what  you  said 
about  taking  property  for  a  pubUc  purpose.  Do  you  contend  that 
the  taking  of  Wards  was  for  a  public  purpose? 

Mr.  Biddle.  Certainly,  I  do. 

Mr.  Curtis.  For  what  purpose  did  the  Government  use  it? 

Mr.  Biddle.  To  operate  the  plant.  You  mean,  what  was  the  pub- 
lic purpose?     Is  that  your  question? 

Mr.  Curtis.  Yes. 

Mr.  Biddle.  To  operate  the  plant. 

Mr.  Curtis.  The  Army  or  the  Navy  didn't  use  this  building  for 
offices  or  for  an  arsenal  or  for  a  warehouse? 

Mr.  Biddle.  It  was  to  prevent  the  interruption  of  the  operation  of 
Montgomery  Ward  by  strikes. 

Mr.  Curtis.  But  isn't  it  true,  Mr.  Biddle,  that  what  is  generally 
referred  to  as  taking  property  for  public  purposes  means  that  the 
Government,  at  least  for  a  period  of  some  little  time,  wants  to  use  that 
property  for  governmental  business? 

Mr.  Biddle.  Would  you  say  that  applied  to  taking  the  coal  mines, 
for  instance? 

Mr.  Curtis.  I  am  not  sure  that  they  took  the  coal  mines  for  public 
purposes.     But  I  am  asking  you. 
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Mr.  BiDDLE.  I  think  it  is  a  public  purpose  to  keep  oiu*  boys  supplied, 
and  the  factory  suppUed. 

Mr.  Curtis.  To  take  somebody's  plant  to  make  a  product;  that  is 
for  a  public  purpose? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  And  to  take  their  land  for  an  airfield;  that  is  a  public 
purpose? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  To  take  a  hotel  for  the  Army;  that  is  a  public  purpose? 
Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  In  that  sense,  was  Ward's  taken  for  a  pubhc  purpose? 
Mr.  BiDDLE.  Not  in  that  sense ;  no. 

Mr.  Curtis.  The  Government  never  made  use  of  it  for  any  govern- 
mental purpose,  did  it? 

Mr.  BiDDLE.  Yes;  very  definitely.  I  thought  I  had  pointed  that 
out. 

Mr.  Curtis.  What  Government  agencies  used  the  building  and 
facilities  and  the  material  and  merchandise  in  there? 

Mr.  BiDDLE.  The  Secretary  of  Commerce  was  the  Government 
agency  that  was  operating  under  the  Executive  order. 

Mr.  Curtis.  Yes;  but  for  what  governmental  purposes  did  they  use 
either  the  building  or  the  merchandise? 

Mr.  BiDDLE.  Kept  it  operating.  I  think  it  is  a  very  important 
public  purpose  to  keep  these  great  organizations  operating  today  and 
supplying  the  necessary  goods. 

Mr.  Curtis.  What  I  am  trying  to  find  out  is  whether  you  distinguish 
between  the  taking  of  property  to  be  used  for  governmental  purposes 
and  the  taking  of  property  as  was  done  in  the  Ward  case. 

Mr.  BiDDLE.  Under  the  provisions  of  the  fifth  amendment? 

Mr.  Curtis.  Yes. 

Mr.  BiDDLE.  I  do  not. 

Mr.  Curtis.  Or  under  any  other  law? 

Mr.  BiDDLE.  My  whole  discussion  was  as  to  the  fifth  amendment, 
that  the  Government  can  only  take  property  for  public  purpose 
under  that  amendment,  and  that  is  the  question  we  are  interested  in. 
It  is  the  fifth  amendment  we  are  looking  at.  The  whole  basis  of 
Montgomery  Ward's  argument  was  under  the  fifth  amendment. 
That  is  what  we  have  to  meet  here. 

Mr.  Curtis.  Now,  you  made  reference  to  the  case  of  United  States 
V.  RusselL 

Mr.  BiDDLE.  Yes,  sir. 

Mr.  Curtis.  In  that  case  the  property  seized  was  steamboats, 
wasn't  it? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  During,  I  believe,  the  Civil  War? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  And  the  purpose  of  the  seizure  was  that  steamboats 
were  needed  in  military  operations;  wasn't  it? 

Mr.  BiDDLE.  No.  As  I  remember,  the  purpose  of  the  seizure  was 
that  those  steamboats  were  needed  to  transport  certain  materials  for 
military  operations. 

Mr.  Curtis.  That  is  what  I  mean. 

Mr.  BiDDLE.  Yes.  Just  the  way  trucks  might  be  needed  here  to 
transport  goods. 
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Mr.  Curtis.  Now,  the  other  Supreme  Court  case  that  you  relied 
upon  for  your  general  power  was  Mitchell  v.  Harmony.  That  is  a 
case  that  arose  during  the  Mexican  War,  isn't  it? 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  That  was  a  case  where  a  peddler  had  a  wagon,  or  a 
caravan,  drawn  by  mules,  and  he  followed  an  American  Army  officer, 
I  beheve  it  was  a  Colonel  Mitchell,  in  an  expedition  into  Mexican 
territory. 

Mr.  BiDDLE.  Yes. 

Mr.  Curtis.  And  during  the  course  of  that  expedition,  the  officer 
decided  that  he  needed  the  wagons  and  the  mules  and  the  equipment 
for  use  of  the  Army;  isn't  that  true? 

Mr.  BiDDLE.  I  don't  remember  the  precise  reasoning.  Mr.  recol- 
lection is  that  the  Army  officer  decided  that  he  didn't  want  that  man 
trading  behind  the  lines.     I' don't  think  he  needed  the  mules. 

Mr.  Curtis.  I  thought  he  made  a  contention  in  that  regard. 

Mr.  BiDDLE.  No;  my  recollection  is  that  he  didn't  want  that  serv- 
ice going  on,  and  the  Court  held  that  the  man  had  a  perfect  right  to 
trade  behind  the  lines;  that  this  was  no  great  emergency. 

Mr.  Curtis.  But  it  is  true  that  the  officer  in  that  case  command- 
eered Mitchell's  property? 

Mr.  BiDDLE.  I  think  he  just  kept  Mitchell  out;  prevented  him 
from  trading.  The  question  was  as  to  the  appropriate  instructions 
to  the  jury,  which  the  Court  had  to  decide,  and  I  think  the  Court 
emphasized  that  an  emergency  must  exist  before  the  power,  which 
undoubtedly  existed,  can  be  exercised,  and  must  be  an  emergency, 
just  as  I  have  said  all  day,  and,  of  course,  with  due  payment, 
compensation. 

Mr.  Curtis.  You  are  familiar  with  the  case  entitled  "Ex  'parte 
Qairin''  recently  decided  in  the  Supreme  Court,  involving  the 
saboteurs  on  Long  Island? 

Mr.  BiDDLE.  Yes;  I  tried  the  case  and  argued  it. 

Mr.  Curtis.  Do  you  concur  with  what  the  Court  said  as  to  the 
war  powers  of  the  President  in  that  decision? 

Mr.  BiDDLE.  Well,  it  is  a  very  long  decision.  I  think  that  is  a 
fairly  big  order.  I  don't  think  it  is  appropriate  for  the  Attorney 
General  to  say  that  he  doesn't  concur  with  what  the  Supreme  Court 
said.     I  am  not  quite  sure  what  sentence  you  have  in  mind. 

Mr.  Curtis.  I  shall  read  a  little  bit  from  it. 

Congress  and  the  President,  like  the  courts,  possess  no  power  not  derived  from 
the  Constitution. 

Mr.  BiDDLE.  Right;  I  concur. 
Mr.  Curtis  (reading): 

But  one  of  the  objectives  of  the  Constitution,  as  declared  by  its  preamble  is  to 
"provide  for  the  common  defense."  As  a  means  to  that  end,  the  Constitution 
gives  to  Congress  the  power  to  ** provide  for  the  common  defense,";  to  raise  and 
support  armies",  "to  provide  and  maintain  a  navy",  "to  make  rules  for  the 
Government  and  regulation  of  the  land  and  naval  forces".  Congress  is  given 
authority  "to  declare  war,  grant  letters  of  marque  and  reprisal  and  make  rules 
concerning  captures  on  land  and  water,"  and  "to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas  and  offenses  against  the  law  of  nations." 
And  finally  the  Constitution  authorizes  Congress  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  officer  thereof." 
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The  Constitution  confers  on  the  President  the  "executive  power,"  and  imposes 
on  him  the  duty  to  "take  care  that  the  laws  be  faithfully  executed."  It  makes 
him  the  Commander  in  Chief  of  the  Army  and  Navy,  and  empowers  him  to 
appoint  and  commission  officers  of  the  United  States. 

The  Constitution  thus  invests  the  President  as  Commander  in  Chief  with  the 
power  to  wage  war  which  Congress  has  declared,  and  to  carry  into  effect  all  laws 
passed  by  Congress  for  the  conduct  of  war  and  for  the  government  and  regulation 
of  the  armed  forces,  and  all  laws  defining  and  punishing  offenses  against  the  law 
of  nations,  including  those  which  pertain  to  the  conduct  of  war. 

Mr.  BiDDLE.  Yes.  I  think  that  is  an  admirable  statement  of  what 
the  Constitution  provides,  and  I  concur  entirely. 

Mr.  Curtis.  Now,  reference  has  been  made  to  the  Milligan  case. 
In  that  case  we  find  this  paragraph,  and  I  quote: 

The  Constitution  of  the  United  States  is  law  for  rulers  and  people  equally  in 
war  and  peace  and  covers  with  the  pale  of  its  protection  all  classes  of  men  at 
all  times  and  under  all  circumstances.  No  doctrine  involving  more  pernicious 
intent  was  ever  invested  by  the  wit  of  man  than  that  any  of  its  provisions  can 
be  suspended  during  any  of  the  great  exigencies  of  government. 

Do  you  agree  with  that  statement? 

Mr.  BiDDLE.  I  concur  entirely  in  that.  I  don't  think  that  just 
because  there  is  a  war  you  can  suspend  the  Constitution.  I  thought 
I  made  myself  very  clear  on  that.  You  have  to  treat  men  all  alike. 
You  have  to  treat  Avery  and  John  L.  Lewis  alike  under  the  Con- 
stitution. 

^^  Mr.   Curtis.  I   was  interested   in  your  definition  of  the   word 
production."    Do  you  contend  that  a  sale  of  merchandise  is  pro- 
duction? 

Mr.  BiDDLE.  I  contend  that  the  word  "production"  as  used  m  this 
act  covers  the  sale  of  merchandise  and  all  the  processes  in  the  general 
industrial  field. 

Mr.  Curtis.  I  am  confining  my  question  to  the  matter  of  selling  by 
itself — ^with  no  other  transaction  involved.  Do  you  consider  sefling 
"production"  in  that  respect? 

Mr.  BiDDLE.  You  mean  as  "production"  is  used  in  this  statute? 

Mr.  Curtis.  There  is  no  definition  of  "production"  in  this  act. 

Mr.  BiDDLE.  No. 

Mr.  Curtis.  The  word  "production"  with  its  so-called  broad  inter- 
pretation was  something  that  you  presented.  I  am  talking  about  the 
general  accepted  meaning  of  the  word  "production."  Would  you 
include  selling? 

Mr.  BiDDLE.  It  is  used  in  a  great  many  different  ways  under  a 
great  many  different  statutes.  I  can't  talk  now  generally.  I  have 
got  to  confine  myself  to  context,  the  context  in  which  it  is  used.  If 
you  are  asking  me  how  it  is  used  here,  I  have  been  testifying  about 
that  all  day,  and  I  can  go  over  it  again,  but  I  can't  guess  as  to  how  it  is 
used  in  another  act  or  in  another  context. 

Mr.  Curtis.  I  am  asking  about  the  ordinary  meaning,  whether  or 
not  you  regard  selling  as  production,  under  the  ordinary  meaning. 

Mr.  BiDDLE.  As  used  in  this  statute,  I  think  it  would  cover  it. 

Mr.  Curtis.  Do  you  contend  buying  is  production? 

Mr.  BiDDLE.  No;  I  don't  think  buymg  is  production. 

Mr.  Curtis.  The  seller  might  be  engaged  in  production  but  the 
buyer  is  not? 

Mr.  BiDDLE.  I  don't  know  what  you  mean,  what  transaction,  imder 
what  circumstances. 
Mr.  Curtis.  I  am  speaking  generally. 
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Mr.  BiDDLE.  Could  a  seller  be  engaged  in  production? 

I  don't  quite  understand. 

Mr.  Curtis.  No;  just  by  the  mere  act  of  selling. 

Mr.  BiDDLE.  What  is  the  question,  sir? 

Mr.  Curtis.  As  I  understood  your  answer  to  my  question  whether 
the  act  of  selling  was  production,  it  was  "Yes." 

Mr.  BiDDLE.  Under  this  section. 

Mr.  Curtis.  Now,  I  am  not  talking  about  this  section,  I  am  talking 
about  the  general  meaning  of  the  words. 

Mr.  BiDDLE.  I  can't  tell  you  about  the  general  meaning. 

Mr.  Curtis.  As  a  matter  of  fact,  you  know  that  buying  and  selling 
is  not  considered  production,  don't  you? 

Mr.  BiDDLE.  It  would  depend  on  how  it  was  done  and  how  the 
word  was  used.  If  you  say:  Is  production  the  same  as  selling?  it 
obviously  is  not,  nor  is  buying  the  same  as  selling.  Of  course,  it  is  not 
the  same.  That  isn't  the  question.  The  question  here  is:  Is  the 
word  "production"  broad  enough  to  cover  these  activities.  So,  why 
bring  in  something  that  has  nothing  to  do  with  the  issue? 

Mr.  Curtis.  You  have  come  in  with  a  novel  and  unusual  and,  as 
far  as  I  am  concerned,  an  unheard-of  definition  of  "production,"  and  I 
would  like  to  know  whether  or  not  you  feel  that  buying  and  selling  is 
production. 

Mr.  BiDDLE.  Of  course,  it  is  not  production,  but  it  isn't  very  novel; 
if  you  look  at  section  8  you  will  see  that  "production"  covers  "selling." 

Mr.  Curtis.  Do  you  contend  that  wrapping  up  a  finished  article 
after  it  is  sold  is  production? 

Mr.  BiDDLE.  I  shouldn't  think  so. 

Mr.  Curtis.  Do  you  contend  that  storage  of  a  finished  article  con- 
stitutes production? 

Mr.  BiDDLE.  Certainly  under  this  act  storage  of  a  finished  article — 
certainly  I  think  that  comes  very  close  to  it.  First,  a  thing  is  manu- 
factured. Obviously,  "production"  isn't  the  same  thing  as  "manufac- 
turing" because  that  is  another  word  in  the  section.  'The  next  step 
is  to  put  that  thing  away  in  a  warehouse.  I  think  that  is  production. 
That  is  a  very  good  illustration — very  definitely.  Warehousing,  it 
seems  to  me,  can  be  part  of  the  normal  process  of  production. 

Mr.  Curtis.  Is  the  receiving  of  cash  and  the  making  of  change  in 
connection  with  a  sale,  production? 

Mr.  BiDDLE.  I  should  hardly  think  so,  would  you? 

Mr.  Curtis.  Would  book  work,  such  as  recording  sales  and  orders, 
be  production? 

Mr.  BiDDLE.  I  think  that  might  safely  be  called  production.  You 
have  to  look  at  the  context.  You  can't  generalize.  I  think  recording 
of  production  would  be  part  of  the  process  just  the  same  way  that 
warehousing  is  part  of  the  general  process  of  production. 

Mr.  Curtis.  To  your  knowledge  did  Wards  ever  refuse  to  obey  an 
order  of  the  War  Labor  Board  with  respect  to  rates  of  pay? 

Mr.  BiDDLE.  I  really  don't  know.  You  would  have  to  ask  Mr. 
Davis  that. 

Mr.  Curtis.  You  don't  know  that  they  did? 

Mr.  BiDDLE.  I  don't  know. 

Mr.  Curtis.  Nor  with  respect  to  the  hours  people  should  work? 

Mr.  BiDDLE.  I  don't  know. 
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Mr.  Curtis.  On  page  22  of  your  statement  I  find  this  sentence: 

It  was  unfortunate  that  one  of  the  consequences  of  this  action  was  to  make 
the  court  case  moot  and  thus  prevent  a  decision  on  the  legal  question  involved. 

Isn't  it  true  that  the  case  was  continued  a  time  or  two  on  the 
application  of  the  Government? 

Mr.  Riddle.  No,  I  don't  think  the  case  was  continued  on  applica- 
tion of  the  Government.  That  has  been  stated  several  times  by 
Ward,  with  inaccuracy  each  time.  As  I  remember  what  occurred,  it 
was  that  the  judge  at  fii-st  said  he  would  render  a  decision  on  a  certain 
day,  and  then,  I  believe,  say,  as  briefs  had  been  filed,  he  wanted  time 
to  consider^  and  I  think  he  moved  it  from  Monday  to  Wednesday, 
and  then  Ward's  attorney  said,  having  filed  a  supplemental  brief  and 
we  havhig  filed  a  supplemental  brief,  that  it  should  be  moved  back  to 
the  original  day.  I  wasn't  there  at  the  time.  The  United  States 
attorney  represented  us.  And  I  think  the  court  said  no,  that  he 
wanted  an  opportmiity  to  read  these  briefs,  and  the  United  States 
attorney  said,  ** Since  Ward  has  filed  a  supplemental  brief,  I  think 
that  Your  Honor  ought  to  take  time  to  read  our  supplemental  brief, 
too."  There  was  never  any  motion  made  to  the  court,  when  I  was 
there,  and  I  was  there  whenever  the  case  was  argued,  to  continue  the 
case.  The  case  was  decided  with  extraordinary  speed,  as  a  matter  of 
fact.     I  think  the  judge  was  very,  very  prompt  in  making  a  decision. 

Mr.  Curtis.  You  are  referring  to  the  United  States  Judge  Holly? 

Mr.  BiDDLE.  Yes.     Well,  lie  decided  the  case  was  moot. 

Mr.  Curtis.  But  it  is  true  that  in  the  eleventh  hour,  before  the 
case  was  to  be  heard,  the  Government  surrendered  the  plant,  and 
even  before. 

Mr.  BiDDLE.  I  don't  know  what  you  mean  by  the  eleventh  hour. 
From  the  beginning,  all  of  us,  who  discussed  this  case,  had  decided 
that  the  Government  would  not  be  justified  in  staying  in  that  plant 
a  moment  after  the  election  was  finished.  I  do  not  know  what  you 
mean  by  the  eleventh  hour.*  As  soon  as  the  election  took  place,  and,  as 
I  remember,  the  election  was  on  Tuesday;  as  soon  as  that  took  place, 
we  abandoned  the  plant. 

Mr.  Curtis.  That  is  all. 

The  Chairman.  In  any  event,  Mr.  Attorney  General,  whenever  the 
Government  left  the  plant  and  turned  it  back  to  Ward  the  case  would 
have  been  moot  and  no  appeal  could  be  had? 

Mr.  BiDDLE.  Yes.  And  if  we  had  left  it  a  week  later  or  2  weeks 
later. 

The  Chairman.  In  other  words,  if  Judge  Holly  had  decided  the 
case  on  Wednesday 

Mr.  BiDDLE.  In  our  favor,  let  us  say. 

The  Chairman.  Yes;  and  the  Government  had  stepped  out  on 
Thursday,  no  appeal  could  be  taken  by  Ward. 

Mr.  BiDDLE.  That  is  right. 

The  Chairman.  Or  if  he  decided  against  the  Government,  no 
appeal  could  be  taken  by  the  Government. 

Mr.  BiDDLE.  The  same  thing;  yes. 

The  Chairman.  Now,  Mr.  Curtis  has  asked  you  about  the  Russell 
case.  Isn't  it  true  that  the  Government  in  this  war  has  requistioned 
practically  every  ship  owned  by  any  of  the  shipping  companies  in  the 
coimtry? 
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Mr.  BiDDLE.  Yes.     I  think  under  statutes,  Mr.  Chairman. 

The  Chairman.  And  they  have  turned  them  back  to  the  shipping 
operators  to  operate  under  the  orders  of  the  Government? 

Mr.  BiDDLE.  Yes.  I  think  some  of  them  may  have  been  seized 
before  the  statute,  but  in  any  event  the  constitutional  question  is  the 
same  as  when  it  is  done  under  a  statute. 

The  Chairman.  It  is  also  true  that  the  Government  has  taken  over 
hundreds  of  hotels,  office  buildings? 

Mr.  BiDDLE.  Yes. 

The  Chairman.  As  you  have  pointed  out,  they  have  taken  farm 
land  and  other  property  for  the  purpose  of  the  war. 

Mr.  BiDDLE.  And  without  any  decision  of  the  courts. 

The  Chairman.  Yes. 

Mr.  BiDDLE.  Just  walk  in  and  file  it.     The  minute  we  step  in  we 

are  there. 

The  Chairman.  They  have  even  taken  over  office  space  and  made 

people  move  out  that  had  leases. 

Mr.  BiDDLE.  Yes. 

The  Chairman.  I  know  that  has  happened  in  my  own  district. 

Mr.  BiDDLE.  Well,  this  is  war,  Mr.  Chairman. 

The  Chairman.  Yes.  A  lot  has  been  said  about  the  purpose  of 
this  seizure,  whether  it  was  a  public  purpose  or  not. 

Do  you  think  it  is  good  public  policy  to  stop  a  labor  dispute  in 
time  of  war? 

Mr.  BiDDLE.  I  think  it  is  fundamental. 

The  Chairman.  Isn't  that  the  whole  purpose  of  this  act  that  we 
are  talking  about  here,  to  stop  labor  disputes? 

Mr.  BiDDLE.  Yes ;  in  order  to  continue  operation. 

The  Chairman.  The  legislative  history  of  the  act,  the  discussion  on 
the  floor  of  the  Senate  and  the  House,  showed  that  the  thing  in  the 
minds  of  the  Members  of  the  Congress  was  to  stop  strikes  in  time  of 
war;  isn't  that  correct? 

Mr.  BiDDLE.  That  is  correct. 

May  I  suggest,  Mr.  Chairman,  coming  back  to  what  I  ended  my 
formal  statement  with,  with  regard  to  the  amending  of  this  statute. 
I  think  the  statute  is,  as  I  have  said,  sufficient  warrant  for  our  action. 
If  there  is  doubt,  it  should  be  amended,  because  if  it  is  not  amended 
Congress,  I  think,  by  failing  to  amend  it,  will  approve  what  we  have 

done.  r^  1    J 

The  Chairman.  Now,  what  importance,  Mr.  Attorney  General,  do 
you  attach  to  the  resolution  declaring  war  in  which  Congi-ess  said 
that  we  pledged  the  entire  resources  of  our  country? 

Mr.  BiDDLE.  Well,  let  me  answer  that  in  two  ways.  First,  that 
no  property  is  unaffected  by  the  war,  and,  secondly,  that  Judge 
Chesnut  recently  in  Baltimore,  a  district  judge,  construing  that  clause 
said  that  irrespective  of  the  statute,  that  pledge  in  the  declaration 
of  war  gave  the  President  the  right  to  take  property  involved,  ir- 
respective of  the  statute. 

The  Chairman.  Of  course,  that  is  an  act  of  Congress. 

Mr.  BiDDLE.  That  is  an  act  of  Congress. 

The  Chairman.  It  is  a  law. 

Mr.  BiDDLE.  Yes.  In  other  words,  by  your  act  you  pledge  Mr. 
Avery's  property  to  the  use  of  all  of  the  coimtry. 

The  Chairman.  That  is  my  view  of  it. 
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We  have  had  a  good  deal  of  talk  about  whether  the  President  had 
authority  to  do  this  or  to  do  the  other.  History  teaches  us,  if  I 
remember  my  history  correctly,  that  every  President  who  served 
during  time  of  war  used  whatever  means  were  needed  to  win  the  war. 
Lincoln  did  a  lot  of  things  that  the  statutes  hadn't  specifically  provided 
for.  Wilson  did  a  lot  of  things  that  the  statutes  hadn't  specifically 
provided  for,  and,  likewise,  the  present  President  has  had  to  take 
some  actions  which  perhaps  were  not  sufficiently  spelled  out  in  the 
language  of  any  statute.  So  that  there  is  nothing  different  between 
the  situation  we  have  today  and  the  situation  we  have  had  in  other 
wars,  as  I  see  it. 

,  Mr.  BiDDLE.  I  refer  you  to  the  book  of  Mr.  George  V.  Milton,  which 
has  just  been  published,  in  which  he  concludes  that  of  the  war  Presi- 
dents, President  Roosevelt  has  exercised  these  powers  not  specifically 
spelled  out,  as  you  so  well  put  it,  less  than  any  of  the  other  Presidents. 

The  Chairman.  As  a  matter  of  fact,  there  were  more  than  2,000 
sedition  cases  brought  by  the  Government  in  the  last  war  as  compared 
with  less  than  100  in  this  war. 

Mr.  BiDDLE.  Yes.  And  I  think  President  Lincoln  made  more 
than  70,000  arrests  without  statutory  authority. 

The  Chairman.  Somebody  said  a  while  ago  that  the  Constitution 
was  still  the  same.  It  certainly  is  not  the  same  as  it  was  before  the 
Civil  War. 

Mr.  Attorney  General,  it  happens  that  I  served  for  4  years  as 
deputy  United  States  marshal.  There  has  been  some  discussion 
here  about  the  use  of  the  United  States  marshal.  It  may  be  true 
that  the  United  States  marshal  can  carry  out  an  order  of  a  court 
without  a  writ,  but  as  a  general  rule  and  as  an  almost  invariable 
practice  a  marshal  is  used  to  serve  writs  on  orders  of  the  court,  isn't  he? 

Mr.  BiDDLE.  Yes,  sir.     Were  you  a  marshal  or  a  deputy? 

The  Chairman.  I  was  a  deputy  marshal. 

Mr.  BiDDLE.  You  as  a  deputy  never  had  an  Executive  order. 

The  Chairman.  No. 

Mr.  BiDDLE.  That  might  have  made  a  difference. 

The  Chairman.  The  truth  about  this  marshal  business  is  that 
they  were  used  out  there  in  Chicago  in  the  hope  that  that  show  of 
authority  would  persuade  Mr.  Avery  to  obey  the  order  of  the  Presi- 
dent, the  Commander  in  Chief;  isn't  that  true? 

Mr.  BiDDLE.  It  was  supposed  to  be  a  friendly  token. 

The  Chairman.  And  he  advised  the  Government  officials  that 
that  was  not  sufficient  force. 

Mr.  BiDDLE.  Yes. 

The  Chairman.  Wliich  leads  me  to  the  conclusion  that  he  wanted 
to  be  carried  out  by  the  Army. 

Mr.  BiDDLE.  I  wish  you  would  ask  him  that. 

The  Chairman.  I  will  when  he  gets  here. 

Mr.  Attorney  General,  there  has  been  a  good  deal  of  discussion  here 
today  about  the  history  of  this  act,  the  legislative  history.  All  of  us 
in  this  committee  had  something  to  do  with  that  history,  I  think,  and 
aD  of  us  voted  on  it.  Some  of  us  participated  in  the  debate  on  it.  I 
remember  that  my  colleague  from  Nebraska,  Mr.  Curtis,  made  a 
speech  on  that  occasion  in  which  he  quoted  Alexander  Hamilton  about 
this  power  of  the  President  to  do  whatever  was  necessary  to  be  done — 
something  to  that  effect.     The  thing  I  was  getting  to  is  this:  In  the 
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this  bill   as  it  passed  the  House,  was  the  Hamess-Snaith  bill, 
me  reason,  I  don't  know  why,  Mr.  Harness'  name  does  not 


House 

For  some  ica.ovii,  ^  "—  «  - — ^"    -—ji  ---  i   i    i  ^    j       -^.i.  -4. 

appear  in  the  bill  very  often,  but  he  had  a  good  deal  to  do  with  it. 
As  I  recall  the  Harness  substitute,  which  was  adopted  m  the  Com- 
mittee of  the  Whole,  in  section  7  of  that  substitute,  while  no  authority 
was  conferred  upon  the  President  to  seize  any  property,  there  was 
language  in  there  which  recognized  his  right  to  seize  the  property. 

Do  you  happen  to  have  a  copy  of  the  Harness  substitute  there? 

Mr.  BiDDLE.  Yes;  I  think  so.  ,    ,     ^  .  * 

The  Chairman.  I  would  like  you  to  read  the  first  sentence  of  para- 
graph 7  of  the  Harness  substitute. 

Mr.  BiDDLE  (reading) : 

Mr.  Harness  of  Indiana.  Section  7  of  my  substitute  provides  as  foUows: 
"When  possession  of  any  plant,  mine  or  other  property  has  been  or  is  hereafter 
taken  by  the  Government  under  authority  of  section  9  of  the  Selective  bervice 
and  Training  Act  of  1940,  as  amended  or  otherwise — " 

The  Chairman.  That  is  far  enough.  .  ^    u 

Mr.  BiDDLE.  The  only  "otherwise''  is  taking  without  statute  by 
reason  of  a  strike,  lock-out,  threatened  strike,  threatened  lock-out, 
work  stoppage,  or  other  cause. 

Such  a  plant,  mine  or  other  property  shall  be  returned  to  the  owners  thereof  as 
soon  as  practicable,  but  in  no  event  for  60  days  after  the  termination  of  the  condi- 
tions which  caused  the  possession  of  such  plant,  mme,  or  other  property  to  be  so 
taken. 

The  Chairman.  As  I  recall  it,  the  House  passed  that  section  of  the 
Harness  substitute  as  the  House  bill.  So,  so  far  as  the  legislative 
intent  of  the  House  was  concerned,  they  intended  to  recognize  the 
power  of  the  President  to  seize  property  to  stop  labor  disputes. 

Mr.  BiDDLE.  That  is  true,  and  in  the  section  which  eventuaUy 
found  itself  in  the  act,  it  is  very  clear  that  two  kinds  of  possession  are 
recognized  by  the  statute.  Possession  taken  under  section  3  and 
possession  taken  by  the  Government.  *  i  •       *. 

The  Chairman.  As  stated  a  while  ago  the  w:hole  purpose  of  this  act 
was  to  stop  labor  disputes  during  the  war,  and,  of  course,  it  was  com- 
promised, as  all  legislation  is.  Section  3,  as  I  construe  it,  sunply 
confers  some  additional  power  on  the  President  over  and  above  and 
beyond  the  power  he  had  previously  been  given  in  section  9  of  the 
Selective  Training  and  Service  Act.  The  language  of  it,  as  I  see  it,  do^ 
not  in  any  way  limit  any  power  he  might  have  had.  It  simply  added 
to  the  power  in  section  9  of  the  Selective  Service  Act.  And  under 
section  9  he  has  authority  to  take  any  property  when  the  Government 
needs  it  for  use  in  the  war  effort,  hasn't  he? 

Mr.  BiDDLE.  Yes. 

The  Chairman.  So  that  that  power  was  supplemented  by  this 

addition  to  it.  i  ^    ,. 

Now,  the  definition  of  war  contracts  does  not  in  any  way  relate  to 

section  7  of  the  act,  does  it? 

Mr.  BiDDLE.  No.     I  don't  think  section  7  involves  war  contracts. 

The  Chairman.  In  section  7  the  term  "war  contract"  is  not  men- 
tioned at  all;  is  it? 

Mr.  BiDDLE.  No.  .  .  ,      ,    .  T 

The  Chairman.  And  I  take  it  that  it  is  your  opmion,  that  is  what  1 
have  understood  from  your  testimony,  that  section  7  does  confer  power, 
and  not  only  power  but  the  duty  on  the  Labor  Board,  wherever  the 
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Conciliation  Service  certifies  a  case  to  them  to  get  all  the  facts  and  to 
issue  an  order  and  in  that  order  set  out  the  conditions  of  employment 
in  the  plant. 

Mr.  BiDDLE.  That  is  correct,  sir. 

The  Chairman.  In  other  words,  it  is  compulsory  arbitration. 

Mr.  BiDDLE.  That  is  right. 

The  Chairman.  Without  taking  the  final  step  of  authorizing  the 
enforcement  of  the  arbitration  in  the  courts? 

Mr.  BiDDLE.  Yes,  precisely  as  the  Transportation  Act. 

The  Chairman.  So  that  when  the  War  Labor  Board  on  January  15 
of  this  year  ordered  Montgomeiy  Ward  and  the  union  to  maintain  the 
status  quo,  they  were  acting  in  accordance  with  the  duty  put  on 
them,  were  they  not? 

Mr.  BiDDLE.  That  is  right. 

The  Chairman.  Now,  there  has  been  a  good  deal  said  about  this 
election  and  why  they  didn't  hold  the  election.  Of  course,  the  election 
could  have  been  gotten  much  sooner  if  Montgomery  \Sl  ard  had  com- 
plied with  the  order  of  the  War  Labor  Board,  could  it  not? 

Mr.  BiDDLE.  At  once. 

The  Chairman.  The  union  did  comply  with  the  order  of  the  Presi- 
dent to  go  back  to  work  after  the  Board  had  certified  the  case  to  the 
President? 

Mr.  BiDDLE.  Yes. 

The  Chairman.  Montgomery  Ward  did  not. 

Mr.  BiDDLE.  Refused  to. 

The  Chairman.  As  a  matter  of  fact,  it  never  voluntarily  complied 
with  any  order  of  the  War  Labor  Board  or  the  President  in  this  whole 
case  from  1942  down  to  date? 

Mr.  BiDDLE.  Well,  after  the  President  sent  a  telegram  to  them  in 
1942,  telling  them,  requesting  them  to  comply  with  the  War  Labor 
Board  order,  they  finally  did,  but  they  wanted  a  clause  put  in  that  they 
were  only  doing  it  under  duress.  Of  course,  the  War  Labor  Board 
wouldn't  agree.  They  finally  did  comply  with  the  President's  order  at 
that  time. 

The  Chairman.  I  beheve  that  is  all.    Mr.  Elston. 

Mr.  Elston.  I  have  a  couple  of  questions. 

First,  about  the  Harness  amendment.  I  just  want  to  say  that  Mr. 
Harness'  own  statement  in  the  House  indicated  that  the  amendment 
did  not  cover  as  much  territory  as  the  chairman  indicates.  I  happen 
to  sit  next  to  Mr.  Harness  on  the  Military  Affairs  Committee,  in  which 
committee  the  amendment  was  discussed,  and  to  know  that  Mr. 
Harness  did  not  intend  that  the  amendment  was  to  cover  everything 
except  the  plants,  mines,  and  facilities  mentioned  in  section  3. 

Now,  just  a  question  or  two,  Mr.  Biddle. 

Mr.  BiDDLE.  Yes,  sir. 

The  Chairman.  May  I  interrupt  to  ask  you  a  question,  Mr.  Elston? 

Mr.  Elston.  Yes. 

The  Chairman.  How  could  you  discuss  section  3  when  it  was 
written  in  conference? 

Mr.  Elston.  I  mean  that  we  talked  about  the  substance  of  it. 

I  want  to  ask  you  this,  Mr.  Biddle: 

Since  your  case  in  Chicago  was  dismissed,  do  you  know  of  any  way 
at  all  under  existing  law  that  the  Montgomery  Ward  &  Co.  can  have 
any  court  decide  the  propriety  and  the  legality  of  the  seizure  of  their 
properties  in  Chicago  by  the  Government? 
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Mr.  Biddle.  Yes ;  they  could  sue  for  compensation  I  suppose  that 
compensation  would  depend  on  whether  or  not  the  Government  s 
possession  was  appropriate  or  whether  Montgomery  Ward  s  possession 

"^  Mr^ELSTON.^'Well,  if  they  sued  for  compensation  only,  they  would 
be  entitled  to  compensation  whether  the  seizure  was  legal  or  illegal, 

wouldn't  thev?  .    ,  x-  •  u*  aut^^ 

Mr  Biddle.  I  think  the  extent  of  the  compensation  might  differ. 

I  think  that  the  question  could  be  raised  in  such  a  suit. 

Mr  Elston    Well,  the  sole  question  m  that  kind  of  a  suit  would  be 
the  value  of  the  property  that  they  lost,  so  under  those  circumstances 
it  would  not  make  a  particle  of  difference  whether  the  seizure  was  legal 
or  illegal,  unless  there  would  be  some  penalty  added  for  lUegal  seizure, 

and  I  don't  know  of  any.  ,     .      ,  i 

Mr  Biddle.  An  illegal  seizure  might  result  m  damages,  whereas 
if  the  thing  was  done  legally,  the  damages  might  not  flow  from  it 

Mr  Elston.  Well,  any  seizure  of  property  by  the  Government,  for 
the  most  appropriate  purpose  in  the  world,  gives  rise  to  a  suit  for 
damages  if  the  parties  cannot  get  together  and  agree  upon  the  amount. 

Mr  Biddle  No.  If  the  damages  result  from  a  legal  act  of  the 
Government,  the  Government  would  not  be  responsible. 

Mr.  Elston.  Well,  that  would  simply  be  a  defense  that  the  Govern- 
ment would  make  in  the  claim  for  damages. 

Mr  Biddle.  A  good  defense  if  they  prove  it.  j    -.  j 

Mr*  Elston  But  you  know  of  no  way  that  they  can  have  decided 
the  sole  question  of  the  legality  of  this  seizure,  do  you?  ^ 

Mr.  Biddle.  WeU,  I  think  it  may  come  up  again,  and  then  they  go 
into  court  and  ask  for  an  injunction.  .  ,  .  , 

Mr  Elston.  Well,  you  are  anticipating  it  might  happen  again. 
If  it  does  not  happen  again,  there  is  no  way  they  can  have  it  determine^ 

Mr   Biddle.  Naturally  not,  excepting  the  way  I  have  suggested. 

Mr*  Elston  For  the  purpose  of  clarifying  somethmg  that  came  up 
this  morning,  may  I  ask  this:  I  believe  you  stated  this  mornmg,  when 
I  was  asking  you  who  passed  on  the  essentiality  of  any  seizure  who 
passed  on  the  necessity  for  taking  property,  you  said  it  was  the  Presi- 
dent However,  you  did  say  the  courts  had  something  to  do  with  it. 
Now  when  you  ai^ued  your  case  in  Chicago,  and  you  filed  a  brief  up 
there,  you  made  this  contention  in  your  brief,  didn't  you: 

In  time  of  war  the  courts  will  not  substitute  their  judgment  for  that  of  the 
President  or  review  his  determination. 

Mr.  Biddle.  That  is  right.     .        ^   , 

Mr  Elston.  "As  to  the  gravity  of  the  emergency. 

Mr.  Biddle.  As  to  the  gravity  of  the  emergency. 

Mr.  Elston.  Let  me  finish. 

As  to  the  gravity  of  the  emergency  or  the  necessity  of  the  taking  of  the  par- 
ticular property. 

Mr  Biddle.  That  is  right.  But  they  w;ill  sometimes  review  it  to 
see  whether  the  President  was  unreasonable  or  arbitraiy.  In  other 
words,  if  it  was  obvious  that  the  taking  had  nothing  to  do  with  a 
public  purpose,  the  courts  would  say  the  President  is  acting  lUegally 
On  the  other  hand,  if  the  emergency  did  not  exist  and  the  President 
arbitrarily  said  it  did,  the  courts  would  always  review  that. 

Mr.  Elston.  That  is  not  what  you  say  here.  You  say  that  the 
courts  will  not  substitute  their  judgment. 
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Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Or  review  his  determination  as  to  the  gravity  of  the 
emergency. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Or  the  necessity  of  the  taking  of  the  particular 
property. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Elston.  Doesn't  that  mean  just  what  it  says,  that  if  the 
President  determines  the  emergency  is  grave,  whether  it  is  or  not,  if 
he  determines  it  that  way,  the  courts  have  no  power  to  review  his 
judgment,  and  on  the  other  hand  if  he  says  it  is  necessary  to  take  the 
property,  in  his  opinion,  the  courts  have  no  authority  to  review  his 
decision  that  it  was  necessary?    Isn't  that  exactly  what  you  say 

Mr.  BiDDLE.  Well,  I  thought  I  had  made  that  point  clear.  Let  me 
g^  over  It  agam.  I  said  they  won't  substitute  their  judgment  as  to 
the  gravity  of  the  emergency.  Now,  if  that  emergency  does  not  exist, 
of  course,  they  will  review  his  judgment,  but  they  will  not  substitute 
their  judgment  on  the  decision  as  to  the  extent  of  the  gravity.  That 
IS  true  m  all  these  administrative  decisions.  In  all  these  requisition 
proceedmgs,  the  courts  will  never  say,  "We  will  substitute  our  judg- 
ment and  say  that  in  our  opinion  this  property  is  the  kind  of  property 
tiiat  IS  not  needed  for  the  Army."  The  Army  must  determine  that. 
But  they  will  always  review  the  President's  action,  or  the  action  of 
the  Government,  m  requisition  or  in  seizing,  to  determine  whether 
the  discretion  was  arbitrarily  exercised. 

_  Mr.  Elston.  WeU,  Mr.  Biddle,  if  the  courts  cannot  substitute 
theu-  judgment  for  what  the  President  considers  to  be  an  emergency, 
what  the  President  considers  to  be  necessary,  and  the  President  has 
power  to  act  irrespective  of  any  law  of  Congress,  the  President,  him- 
self, makes  the  decision  and  there  is  no  review. 

Mr.  Biddle.  I  do  not  agree  with  anything  you  said  in  that  last 
statement. 

Mr.  Elston.  All  right.     Let  us  take  it  piecemeal. 

You  say,  first  of  all,  that  the  President  has  the  power  to  seize  prop- 
erty notwithstanding  any  action  of  Congress  or  any  failure  of  Congress 
to  pass  legislation. 

Mr.  Biddle.  Yes;  if  he  does  it  under  the  requirements  of  the  Con- 
stitution of  the  United  States. 

Mr.  Elston.  So  Congress  is  clear  out  of  the  picture,  the  President 
Das  the  power  without  regard  to  Congress? 

Mr^  Biddle.  Well,  he  is  domg  it  under  this  statute,  and  he  also 
has  the  power  where  an  emergency  exists. 

Mr.  Elston.  But  you  also  say  that  notwithstanding  the  War  Labor 
Disputes  Act,  the  President  has  the  power  to  act  under  the  Consti- 
tution as  Commander  in  Chief? 

Mr.  Biddle.  Yes;  in  an  emergency. 

Mr.  Elston.  So  Congress  is  clear  out.  The  President  can  act 
without  Congress,  can't  he? 

Mr.  Biddle.  In  an  emergency. 

Mr.  Elston.  In  what  he  says  is  an  emergency. 

Mr.  Biddle.  Subject  to  the  courts'  review. 

Mr.  Elston.  Yes;  in  what  he  says  is  an  emergency. 

Mr.  Biddle.  Subject  to  the  courts'  review. 
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Mr.  Elston.  Subject  to  the  courts'  review  on  solely  the  question 
of  whether  there  is  any  emergency  at  all? 

Mr.  Biddle.  Yes.  ,    .    ,        /.  ^,  -^      t 

Mr.  Elston.  But  the  President  is  the  sole  judge  of  the  gravity  of 
the  emergency,  and  he  is  the  sole  judge  of  the  necessity  for  the  takmg, 
according  to  your  argument.  ,  •    ^v .  mi 

Mr.  Biddle.  Certainly  not.  The  court  reviews  this  thing.  Ihe 
courts  say:  Does  the  emergency  exist?"  They  look  at  the  evidence 
that  the  President  has  before  him  and  say:  Although  we  are  not  gomg 
to  substitute  our  judgment  for  the  President's  judgment,  nevertheless 
if  he  acted  arbitrarily,  we  will  grant  the  injunction  and  say  to  the 
President  that  he  went  beyond  his  constitutional  powers.       The 

courts  always  do  that.  .  i  -i. 

Mr.  Elston.  Well,  if  the  courts  cannot  review  as  to  the  gravity 
of  the  emergency,  or  the  necessity  of  the  taking,  and  Congress  is  clear 
out  of  the  picture,  it  just  about  means  that  the  President  can  seize 
any  kind  of  property  he  wants  to. 

Mr.  Biddle.  No;  he  cannot. 

Mr.  Elston.  Just  so  long  as  he  concludes  that  it  is  of  some  value 
in  the  prosecution  of  the  war.  . 

Mr.  Biddle.  Not  at  all,  not  at  all.  The  courts  will  not  sunply 
jump  to  conclusions.  The  courts  will  look  at  all  the  circumstances, 
and  they  will  say:  "Do  these  circumstances  show  that  the  President 
was  arbitrary?"     If  they  think  he  was,  they  will  enjoin  him. 

Mr.  Elsion.  Well,  that  seems  to  be  contrary  to  your  statement  in 
your  brief,  but  if  that  is  your  explanation,  there  is  nothing  we  can 
do  about  it. 

Mr.  Biddle.  Well,  I  don't  agree.  ,    . 

Mr.  Elsion.  Just  one  more  question.  In  these  appropriations  of 
property  to  which  the  chairman  referred,  by  President  Lincobi  and 
by  President  Wilson,  you  found  on  investigation,  did  you  not,  that 
iu  virtually  all  those  cases,  in  fact,  in  all  of  them,  if  the  seizure  was 
without  legislative  authority,  the  President  immediately  asked  for  it 

and  got  it?  x  •       i   »  xi. 

Mr.  Biddle.  No.  In  one  case,  in  President  Lmcoln  s  case,  the 
Government  got  a  statute  after  the  property  had  been  seized.  In 
another  case  that  I  cited,  the  Smith  cfc  Wesson  case,  he  did  not. 

Mr.  Elsion.  With  those  two  exceptions.  Of  course,  I  grant  you 
that  the  President  may  have  to  act  quickly  in  some  cases,  as  Presi- 
dent Lincoln  did,  I  believe,  on  one  occasion,  but  he  immediately 
came  to  Congress  and  asked  for  the  authority  confirming  his  act. 

Mr.  Biddle.  Well,  in  one  he  did,  and  another  one  he  did  not. 

Mr.  Elston.  Don't  you  take  that  as  an  indication  that  the  Presi- 
dents recognized  that  they  could  only  act  by  virtue  of  a  law  of  Con- 
gress, unless  they  had  to  act  quickly,  and  in  those  instances  they  came 
in  and  had  their  actions  confirmed  by  Congress? 

Mr.  Biddle.  I  think  where  there  is  no  act  of  Congress  the  emer- 
gency must  be  extreme.  I  take  it  that  the  reason  the  President  goes 
to  Congress,  and  I  think  it  is  obvious,  the  power  in  a  war  is  in  the 
hands  of  both  the  President  and  the  Congress  and  they  ought  to  coor- 
dinate as  closely  as  possible;  therefore,  gentlemen,  if  there  is  anything 
that  is  doubtful  it  seems  to  me  apparent  that  you  should  clarify  it  to 
foresee  any  emergency  and  to  authorize  the  President  in  any  way  you 
want,  or  if  you  don't  want  him  to  act  in  an  emergency,  to  say  so. 
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Mr.  Elston.  Where  Congress  has  spoken,  as  Congress  has  during 
this  war  through  the  War  Labor  Disputes  Act,  then  the  authority  of 
the  President  is  confined  to  the  authority  given  him  under  that  act? 

Mr.  BiDDLE.  Certainly  not.  The  act  specifically  recognizes,  as  I 
have  said  again  and  again,  and  as  the  chairman  has  said — recognizes 
the  authority  of  the  President  to  act  outside  of  the  statute  and  pre- 
serve it.  So  that  when  they  have  this  section  with  respect  to  taking 
over  possession,  there  are  two  kinds  of  possession  in  the  act.  They 
speak  of  possession  taken  under  section  3  and  they  speak  of  possession 
taken  by  the  act  specifically,  preserving  that  difference,  and  the 
legislative  history  and  the  act  itself  shows  that  Congress  never 
meant  to  take  away  from  the  President  his  rights  to  act  under  an 
emei^ency.     I  think  that  is  perfectly  clear. 

Mr.  Elston.  That  is  aU. 

The  Chairman.  Mr.  Attorney  General,  just  following  up  what 
Mr.  Elston  has  been  talking  about,  I  notice  in  this  decision  of  Judge 
MacSwinford,  in  the  Ken  Rad  Tube  &  Lamp  Corporation,  where  he 
had  pending  a  proceeding  for  an  io junction  against  an  Army  official 
who  had  taken  possession  under  order  of  the  President,  the  judge 
says  this,  which  seems  to  me  to  be  in  direct  line  with  your  testimony: 

It  is  my  judgment  that  this  case,  and  all  others  like  it,  may  be  reduced  to  a 
simple  formula:  Did  the  President  act  arbitrarily  in  ordering  the  facilities  to  be 
taken  over  by  the  Army?  Proof  that  he  did  so  act  shall  be  upon  him  who  asserts 
it. 

If  this  seems  to  be  an  extreme  view,  it  should  be  called  to  the  attention  of 
those  who  so  claim  that,  with  the  country  at  war,  fighting  for  its  very  existence, 
extremities  are  commonplace.  No  war  hysteria  should  prompt  the  adoption  of 
basically  unsound  legal  reasoning;  neither  should  blind  complacency  or  a  false 
sense  of  the  country's  security  cause  the  court  of  the  land  to  grant  to  those 
charged  with  preserving  the  Nation  less  than  the  full  measure  of  constitutional 
and  legislative  authority. 

The  judge  also  held  in  that  case  this: 

I  do  not  think  that  the  determination  of  this  case  depends  upon  whether  or 
not  the  order  of  the  War  Labor  Board  was  valid  or  invalid. 

As  I  understand  that  decision,  and  I  would  like  for  you  to  correct 
me  if  I  am  not  understanding  correctly,  he  held  that  the  President 
had  authority  even  to  disregarding  the  War  Labor  Board's  action? 

Mr.  BiDDLE.  Yes;  or  to  put  it  differently,  Mr.  Chairman,  he  held 
that  the  President  has  authority  to  act  on  any  information  that  he 
obtained,  whether  coming  from  the  War  Labor  Board  or  not. 

The  Chairman.  The  committee  will  take  a  recess  until  10  o'clock 
tomorrow  morning. 

(Whereupon,  at  5:35  p.  m.,  an  adjournment  was  taken  until  10 
a.  m.,  Thursday,  May  25,  1944.) 


f*)-^** 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WABD  i  CO. 


THIJBSDAY,  MAY  26,  1944 

House  of  Representatives, 
Select  Committee  to  Investigate 

Montgomery  Ward  Seizure, 

Washington  J  D.  C 

The  select  committee  met,  pursuant  to  adjournment,  at  10  a.  m., 
in  the  committee  room  of  the  Committee  on  Ways  and  Means,  New 
House  Office  Building,  Hon.  Robert  Ramspeck  (chairman)  presiding. 

Present:  Representatives  Ramspeck  (chairman),  Byrne,  Monroney, 
Dewey,  Elston,  and  Curtis. 

The  Chairman.  The  committee  will  come  to  order. 
The  first  witness  this  morning  will  be  Mr.  Cargill  of  the  Post  Office 
Department. 

STATEMENT   OF  TOM   C.   CARGILL,   DEPUTY   nRST   ASSISTANT 

POSTMASTER  GENERAL 

The  Chairman.  Will  you  give  the  reporter  your  full  name  and  your 
official  position  in  the  Post  Office  Department? 

Mr.  Cargill.  Tom  C.  Cargill,  Deputy  First  Assistant  Postmaster 
General. 

The  Chairman.  How  long  have  you  been  in  the  postal  service  Mr. 

CargiU? 

Mr.  Cargill.  I  entered  the  postal  service  on  September  1,  1921, 

Mr.  Ramspeck. 

The  Chairman.  Mr.  Cargill,  we  would  like  you  to  tell  us  the  story 
of  the  postal  situation  at  the  Montgomery  Ward  plant  in  Chicago, 
with  special  reference  to  the  incident  in  which  it  is  claimed  that  the 
postal  employees  working  in  that  plant  were  withdrawn  during  the 
strike,  during  the  controversy  out  there. 

In  the  first  place,  I  think  we  would  like  to  know  just  why  these  men 
worked  in  that  plant,  what  their  arrangement  was,  any  statement  you 
want  to  make  about  that  question. 

Do  you  have  a  prepared  statement? 

Mr.  Cargill.  Yes,  sir. 

The  Chairman.  All  right. 

Mr.  Cargill.  I  would  like  to  make  a  statement  as  to  the  general 
poficy  of  the  Post  Office  Department,  first,  and  give  you  an  outline  of 
the  things  that  transpired  out  there,  so  far  as  we  know  here  in  the 
Department,  and  then  if  you  want  to  ask  any  questions,  I  will  be  glad 
to  elaborate  on  that. 

The  Chairman.  All  right. 
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Mr  Cargill.  From  time  to  time  efforts  are  made  to  involve  the 
Post  Office  Department  in  labor  disputes,  usually  because  of  the  picket- 
ing of  some  industry.  It  now  is  believed  advisable  to  state  the  long- 
established  poHcy  of  the  Post  Office  Department  which  is  a  sound  one 
and  has  met  with  general  approval.  The  Post  Office  Department  dur- 
ing a  strike  in  any  industry,  and  regardless  of  the  fact  that  picket  lines 
must  be  crossed,  wiU  continue  to  dehver  the  mail  at  the  same  pomts  of 
deUvery  and  in  the  same  manner  as  before  the  strike.  Ihe  I'ost 
Office  Department,  on  the  other  hand,  will  not  change  its  points  of 
dehvery,  instaU  different  methods  of  delivery,  mcrease  deliveries,  or 
increase  the  equipment  or  space  to  handle  unusual  quantities  of  mail 
because  of  a  strike.  It  wiU  preserve  an  attitude  completely  neutral, 
and  win  handle  the  mail  in  the  same  manner  as  before  the  strike. 

This  policy  has  been  adopted  even  though,  under  the  law,  »jy 
U  S  C  492,  the  Px)stmaster  General  has  discretionary  power  to  dis- 
continue service  entirely  until  postal  activities  can  be  safely  restored. 

This  long-established  policy  was  adhered  to  sedulously  in  the  maU- 
handlinff  operations  m  connection  with  the  strike  during  Aprd  1944 
in  the  Chicago  plant  of  Montgomery  Ward  &  Co.,  as  may  be  seen  from 

*  Atoo^sT^  yeare  ago  it  was  determined  to  be  mutuaUy  beneficial 
for  both  the  Post  Office  Department  and  the  Montgomery  Ward  Co. 
to  have  postal  employees  stationed  in  the  company  plant  at  Chicago 
to  distribute  parcels.  It  was  a  part  of  the  understanding  that  the 
company  would  call  at  the  post  office  for  incommg  mail,  and  also 
deliver  to  railway  stations  and  to  the  post  office  outgomg  mail  from 

The  number  of  post-office  employees  assigned  to  work  in  the  mail 
unit  at  the  Montgomery  Ward  plant  fluctuated  as  the  volume  of  busi- 
ness required.    On  April  12,  1944,  the  date  of  the  strike,  there  were 
approximately  75  postal  employeees  so  engaged. 
.  *^0n  April  13,  1944,  the  Post  Office  Department  m  Washington  was 
advised  of  the  strike  at  Montgomery  Ward  Co^  plant  and  that  Mi. 
Kirby,  a  representative  of  Montgomery  Ward  Co.,  had  advised  there 
were  about  4,500  sacks  of  mail  on  hand  that  had  been  accepted  by 
post-office  employees  and  were  awaiting  transportation  by  the  com- 
pany contractor,  but  that  then-  truck  operators  had  refused  to  pass 
through  the  picket  lines.    This  was  a  company  probl^,  and  Mr 
Kh-by  asked  for  help  in  getting  this  mail  dispatched.    The  dispatch 
of  these  4,500  sacks  was  completed  at  1:30  a.  m.  on  April  14,  1944. 

In  accordance  with  the  policy  of  permitting  only  such  employees 
to  remain  on  an  assignment  as  are  kept  busy,  and  inasmuch  as  the 
customary  routing  of  mail  at  the  Montgomery  Ward  plant  was 
disrupted,  postal  employees  not  necessary  were  withdrawn  on  AprU 
13,  1944.     Such  postal  employees  as  were  requu-ed  to  protect  accepted 

mail  matter  remained.  j   •    j  xu«+  «^rv. 

On  April  14,  1944,  the  postmaster  at  Chicago  advised  that  com- 
pany trucks  no  longer  operated  and  the  firm  had  requested  the  post 
office  to  deliver  by  post-office  trucks  all  returned  matter  m  the 
Chicago  post  office  to  their  plant.  Consistently,  following  the  weU- 
established  poHcy  of  the  Department,  the  foUowmg  message  was 
sent  to  the  postmaster  [reading]: 

Do  not  deliver  returned  mail  by  post-office  trucks  to  Montgomery  Ward  & 
Co.  plant.     Give  only  postal  service  that  has  been  accorded  before  strike. 
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On  April  19,  1944,  the  following  message  was  received  from  the 
postmaster  at  Chicago: 

Montgomery  Ward  demands  delivery  to  their  plant  of  first-class  mail.  Here- 
tofore, they  called  at  main  office  for  all  first-class  mail.  Immediate  telegraphic 
advice  requested. 

I  dictated  the  following  message  to  the  postmaster: 

Retel  give  only  postal  service  to  Montgomery  Ward  that  has  been  accorded 
before  strike. 

The  strike  was  called  off  during  the  evening  of  April  25.  During 
the  strike  from  two  to  four  post-office  employees  remained  at  the 
plant  to  protect  mail  until  dispatched,  and  also  to  supervise  the 
precanceling  of  postage  stamps,  obtaining  signatures  for  returned 
C.  O.  D.  and  insured  mail,  and  the  protection  of  postal  revenues  and 
equipment.  Twenty  employees  resumed  duties  at  Montgomery 
Ward  postal  units  at  9:30  a.  m.  April  26,  and  the  force  has  since  been 
augmented  as  the  needs  required  until  the  number  of  employees  ia 
now  the  same  as  before  the  strike. 

That  is  the  general  statement  and  policy  that  the  Post  Office 
Department  as  adopted  and  has  used  for  many  years.  We  consis- 
tently carried  it  out  in  the  strike  that  occurred  at  Chicago  in  the 
Montgomery  Ward  plant,  and  we  also  carried  out  that  same  policy 
when  there  was  a  strike  in  the  Momtgomery  Ward  plant  at  Portland, 
Oreg.  We  believe  it  to  be  a  sound  policy,  and  without  legislation,  or 
soxuetbing  like  that,  we  intend  to  continue  that  policy. 

The  Chairman.  Does  that  complete  your  statement,  Mr.  Cargill? 

Mr.  Cargill.  If  there  are  any  questions,  I  will  be  glad  to  answer 
them  to  the  best  of  my  knowledge  and  belief. 

The  Chairman.  Mr.  Cargill,  as  I  understand,  the  policy  of  the 
Post  Office  Department  with  reference  to  mail-order  houses  generally 
is — and  I  say  this  because  I  have  a  plant  in  my  own  district,  a  large 
mail-order  house — that  for  many,  many  years,  as  you  pointed  out, 
it  has  been  the  poHcy  of  the  Department  to  station  in  the  plant  such 
en^pioyees  as  are  regular  annual  employees  of  the  Post  Office  Depart- 
ment.    Is  that  correct?  • 

Mr.  Cargill.  Yes,  sir. 

The  Chairman.  It  is  also  a  part  of  the  policy,  under  an  under- 
standing or  agreement  with  the  mail-order  house,  whether  it  is  Mont- 
gomery Ward  or  some  other,  that  they  get  the  mail  and  take  it  to  the 
plant  and  then  they  take  the  mail  from  the  plant  and  deliver  it  either 
to  the  post  office  or  to  the  railway  terminal,  is  that  correct? 

Mr.  Cargill.  That  is  the  general  pohcy,  yes,  sir.  There  may  be 
an  exception  or  two. 

The  Chairman.  But,  as  you  say,  for  many  years  that  has  been  the 
policy  at  the  Ward  plant  in  Chicago. 

Mr.  Cargill.  Yes,  sir. 

The  Chairman.  And  all  the  Post  Office  Department  did  was  carry 
out  the  policy  in  existence  for  many  years  prior  to  the  strike? 

Mr.  Cargill.  That  is  correct;  sir. 

The  Chairman.  Of  course,  the  number  of  employees  necessary  in 
the  plant  at  any  given  date  depends  upon  the  volume  of  work,  does  it 
not? 

Mr.  Cargill.  That  is  correct.  It  fluctuates  with  the  volume  of 
business. 
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The  Chairman.  And  as  long  as  there  were  drivers,  who,  as  I  under- 
stand it,  were  employees  of  Montgomery  Ward,  or  contractors  of 
Montgomery  Ward? 

Mr.  Cargill.  That  is  correct.  As  I  miderstand  it,  Montgomery 
Ward  &  Co.  contracted  with  a  trucking  company  to  dehvery  and  pick 

up  their  mail. 

The  Chairman.  And  as  long  as  thejr  were  not  transportmg  the  mail, 
you  did  not  need  so  many  employees  in  the  plant? 

Mr.  Cargill.  That  is  correct. 

The  Chairman.  Mr.  Dewey. 

Mr.  Dewey.  I  was  interested  in  your  statement  that  under  orders 
from  Washington  the  postal  employees  in  Ward's  were  reduced  for 
two  reasons:  First,  to  keep  them  out  of  the  possibility  of  any  danger  to 
themselves  due  to  disorder  in  the  striking  plant,  and,  secondly,  not 
to  have  them  to  sit  around  when  there  was  no  work  to  do  in  the  plant. 
Is  that  generally  correct? 

Mr.  Cargill.  Yes,  that  is  generally  correct. 

Mr.  Dewey.  Now,  on  the  first  question,  how  many  people  were 
injured  in  the  Ward  strike? 

Mr.  Cargill.  None  that  I  know  of. 

Mr.  Dewey.  There  was  a  picket  line  established,  but  the  people 
were  orderly  and  the  men  who  wished  to  walk  out  walked  out,  and 
the  only  disorder  in  the  whole  business  was  the  carrying  out  of  Mr. 
Avery  by  force.     That  was  the  only  disorder  in  the  plant,  was  it^not 

Mr.  Cargill.  I  do  not  know  of  any  disorder,  sir. 

Mr.  Dewey.  Well,  then,  there  being  no  disorder,  the  fear  on  the 
part  of  the  postal  authorities  was  a  little  exaggerated,  was  it  not? 

Mr.  Cargill.  We  had  no  fear  at  all.  Congressman;  we  did  not  fear 
this  strike  at  all.  We  deal  with  strikes  every  day.  Every  strike 
that  occurs  in  this  coimtry  becomes  part  of  the  Postal  Service,  and  we 
are  involved  in  those  strikes.     It  is  part  of  the  routine  with  us. 

Mr.  Dewey.  Then,  the  first  reason  for  moving  the  postal  employees 
falls,  because  there  was  no  disorder,  no  signs  of  disorder. 

Mr.  Cargill.  Congressman,  if  I  said  that  it  was  danger  to  the 
postal  employees  in  this  particular  case  that  caused  the  withdrawal, 
or  the  threat  of  danger  in  this  particular  case,  I  ga\  e  you  the  wrong 

impression.  .    ,      •    i.       i  i    x 

Mr.  Dewey.  I  thought  that  was  the  mam  basis  for  the  removal  of 
the  employees.  Naturally,  we  would  not  want  to  have  Government 
employees  endangered  by  disorder,  but  if  there  was  none,  as  you  said, 
then  the  w^ithdrawal  rests  on  the  fact  that,  owing  to  the  strike,  you 
would  have  had  men  sitting  around  doing  nothing. 

Mr.  Cargill.  That  is  correct,  sir. 

Mr.  Dewev.  All  right,  let  us  see  how  that  works  out.  On  April 
12  there  were  1,470  sacks  of  mail  and  990  outside  pieces  placed  in  3 
boxcars  which  were  switched  to  the  Van  Buren  Street  station  and 
handed  to  the  post-office  authorities. 

Mr.  Cargill.  Now,  on  that,  I  would  know  nothing  about  that,  as 
being  accepted  by  post-office  employees  in  the  Montgomery  Ward 
plant.  It  was  strictly  up  to  the  company  to  deliver  their  mail  to  the 
post  office  for  distribution.  . 

Mr.  Dewey.  There  were  in  the  plant,  or  had  been  in  the  plant  53 
regular  post-office  clerks,  18  substitute  post-office  clerks,  2  laborers, 
and  2  post-office  supervisors  on  duty  on  the  morning  of  April  H. 
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Mr.  Cargill.  That  made  75  employees.     That  was  my  informa- 

Mr.  Dewey.  All  right.  On  the  12th  those  employees  loaded  1,470 
sacks  of  mail  and  990  outside  pieces  in  the  boxcars  which  were  switched 
by  the  Milwaukee  Railroad  to  the  union  station.  On  the  13th,  there 
were  3,854  sacks  of  mail  and  2,100  outside  pieces  loaded  into  6  boxcars 
and  switched  by  the  Milwaukee  Railroad  to  the  Van  Buren  Street 
station  where  the  depot  authorities  passed  them  across  the  platform 
into  the  Chicago  post  office.  .  i 

Mr.  Cargill.  That  was  quite  an  unusual  procedure.  It  was  not 
the  ordinary  and  direct  manner  of  handling  and  receiving  mail. 

Mr.  Dewey.  That  is  not  in  point  at  the  present  moment.  I  just 
want  to  show  what  they  did  on  the  last  day  before  the  strike  in  the 
Montgomery  Ward  mail  house,  as  to  the  number  of  pieces  they 
handled.  Your  people  left  that  evening,  the  evening  of  the  13th,  and 
the  Montgomerv  Ward  people  themselves,  who  did  not  go  out  on 
strike,  had  to  handle  the  situation  themselves,  and  I  will  show  you 

what  they  did.  . 

On  the  14th,  during  this  period  when  your  employees  were  with- 
drawn, not  because  there  was  any  danger  to  the  employees  but  because 
there  was  no  work  to  do,  here  is  what  devolved  on  the  employees  of 
Montgomery  Ward  &  Co.:  They  loaded  2,824  sacks  of  mail,  704  out- 
side pieces,  and  1,230  C.  O.  D.  parcels  into  4  boxcars  which  were 
handled  similarly,  by  being  switched  from  the  mail-order  house  to 
the  Van  Buren  Street  station  and  passed  across  the  platform  into  the 

post  office.  .  •         x^r 

Mr.   Cargill.  Just  before  we  leave  that  particular  point,   Mr. 

Dewey 

Mr.  Dewey.  No,  I  wish  to  continue  my  statement,  and  then  you 

can  make  yours. 

Mr.  Cargill.  I  see. 

The  Chairman.  I  think  the  gentlemen  from  Illinois  ought  to  tell 
the  committee  where  he  got  this  information. 

Mr.  Dewey.  If  the  members  of  the  Post  Office  Department  wish 
to  refute  any  of  it,  they  have  an  opportunity  to  do  so.  I  got  it  by 
telephone  this  morning  from  the  supervisor  of  mail  in  the  Mont- 
gomery Ward  mail  house.  If  any  of  the  figures  are  incorrect,  why,  I 
stand  ready  to  be  corrected.  I  wish  to  show  that  there  was  mail  to 
be  handled,  and  it  was  handled  by  the  regular  employees  of  Mont- 
gomery Ward. 

Now,  from  the  beginning  of  the  16th  to  and  including  the  evening 
of  the  24th,  when  the  strike  was  called  off,  10,458  sacks  of  mail, 
5,425  outside  pieces,  and  5,760  C.  O.  D.  pieces  of  fourth-class  mail 
consigned  to  Ward  mail-order  customers  were  handled.  One  hundred 
and  ten  truckloads  of  this  mail  were  delivered  to  the  Chicago  post 
office  by  trucks  driven  by  Ward  employees  on  the  19th,  20th,  and  21st. 
Forty-seven  truckloads  of  this  mail  were  delivered  to  the  Chicago 
post  office  on  the  22d  and  24th  by  the  Willetts  Co.  trucks,  the 
Willetts  Co.  being  a  Chicago  truckster. 

Now,  the  only  point  in  bringing  this  thing  up  is  I  think  it  very 
definitely  shows  that  there  was  plenty  of  work  for  the  post-office 
officials  who  had  been  withdrawn,  not  because  there  was  any  danger 
to  the  post-office  officials  but  because,  on  your  own  statement,  they 
would  have  been  sitting  around  wasting  the  taxpayers'  money  and 
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the  Government's  time  by  not  having  an  occupation,  and  I  show  here 
that  there  was  a  great  deal  of  mail  going  on.  Now,  I  would  like  to 
have  you  make  your  statement  in  regard  to  that. 

Mr.  Cargill.  The  figures  that  you  have  given  are  new  to  me. 
I  don't  know  anything  about  those  figures.  I  have  no  reason  to 
doubt  the  accuracy  of  them.  I  do  know  this,  that  you  mentioned 
that  this  was  mail  matter.  It  is  not  mail  matter  until  it  is  accepted. 
If  they  placed  in  boxcars  of  their  own  volition  and  sent  it  around  by 
devious  ways  and  it  was  delivered  to  the  post  office  in  order  to  avoid 
going  through  the  picket  lines  or  in  an  effort  to  break  the  strike,  the 
post  office  would  know  nothing  about  it.  That  would  be  a  Mont- 
gomery Ward  problem,  pure  and  simple.  However,  if  they  delivered 
those  parcels  in  the  numbei-s  that  you  have  outlined  there  and  they 
were  delivered  to  the  post  office,  were  accepted,  rated,  weighted,  and 
dispatched,  they  were  not  refused.  We  would  have  accepted  every- 
thing that  Montgomery  Ward  oflPered  to  deliver  to  us. 

Mr.  Dewey,  i  ou  are  avoiding  the  question.  The  statement  was, 
sir,  that  there  was  no  work  to  be  done,  and  for  31  years  there  had  been 
postal  employees  in  Montgomery  Ward's  constantly,  in  Montgomery 
Ward  &  Co.'s  mail-order  house,  which  had  only  been  withdrawn  for  a 
period  of  3  months,  January  1,  1923,  to  March  8,  1923,  when  the 
Chicago  post  office  attempted  to  handle  the  distribution  themselves, 
and  found  that  it  was  not  an  efficient  way  to  do  it  and  went  back  to 
the  old  way  of  taking  the  mail  through  this  post  office  in  the  Mont- 
gomery Ward  shop. 

Mr.  Cargill.  I  think  that  statement  is  generally  correct.  I 
believe  there  was  an  experiment  made  at  that  time. 

Mr.  Dewey.  Up  until  April  13,  when,  as  you  state,  there  were  70 
employees  there  who  were  withdrawn  because  there  was  nothing  for 
them  to  do,  I  think  that  that  statement  is  not  on  a  sound  foundation, 
if  these  figures  which  I  mentioned  and  which  I  believe  are  reliable, 
coming  from  a  reliable  source,  are  correct. 

Mr.  Cargill.  Well,  I  have  no  fight  with  those  figures.  I  have  no 
report  as  to  the  number  of  parcels,  and  so  forth,  that  were  deUvered 
through  boxcars. 

Mr.  Dewey.  And  through  trucks  during  the  strike.  Willetts  Co., 
a  truckster  in  Chicago,  went  and  picked  it  up  in  trucks.  The  Mont- 
gomery Ward  employees  drove  40  truckloads  to  the  post  office  and 
the  others  were  shipped  in  boxcars  from  Montgomery  Ward's  plant 
to  the  Van  Buren  Street  Station  and  handled  across  the  platform  by 
the  depot  employees  into  the  United  States  post  office. 

Mr.  Cargill.  Congressman,  would  you  believe  that  that  was  an 
unusual  manner  of  handling  those  parcels? 

Mr.  Dewey.  I  believe  it  was  an  unusual  thing  to  remove  the 
employees.  You  are  going  off  on  a  fine  which  I  am  very  familiar 
with,  which  is  not  under  discussion.  The  thiug  that  is  under  dis- 
cussion is  your  statement  that  there  was  no  work  to  do  for  the  70 
employees.  There  was  no  danger  to  the  70  employees,  but  there 
was  no  work  for  them  to  do,  and  hence  they  were  withdrawn,  and 
that  is  the  only  poiut  that  there  is  a  definite  misunderstanding  about, 
because  it  appears  to  me  that  when  the  Montgomery  Ward  employees 
had  to  do  the  stacking  and  distributing  of  some  10,450  sacks — ;— 

Mr.  Cargill  (interposing).  I  beg  vour  pardon.  They  did  not 
distribute  that  mail.  It  was  not  mail  until  it  was  accepted  by  the 
Post  Office  Department. 
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Mr.  Dewey.  No,  but  it  was  put  into  the  sacks  ready  for  the  mail. 

Mr.  Cargill.  No,  sir;  they  did  not  distribute  that  mail.  Only 
postal  employees  distribute  that  mail  properly.  They  put  it  m  the 
sacks,  no  doubt,  but  it  was  not  distributed,  it  was  not  sorted. 

Mr.  Dewey.  There  were  110  truckloads  that  would  have  been  dis- 
tributed by  postal  authorities  in  the  Montgomery  Ward  plant  had 
they  been  there  to  do  the  work,  and  you  said  that  there  was  no  work 
for  them  to  do,  and  yet  the  Montgomery  Ward  Co.  employees  had  to 
place  this  miatter  in  sacks,  undistributed,  or  whatever  way  it  was,  and 
take  it  down,  and  the  work  of  distributing  and  proper  classification, 
and  all  that,  had  been  done  in  the  Post  Office  Department. 

Mr.  Cargill.  Congressman,  in  pursuance  of  our  policy  that  we 
give  the  same  service  during  a  strike  that  we  gave  prior  to  the  strike, 
if  there  were  devious  ways  of  doing  things  and  they  wanted  us  to  ac- 
cept it  as  mail  matter,  and  if  they  turned  it  over  to  unauthorized  per- 
sons who  would  accept  that  mail,  and  we  do  not  know  what  would 
happen  to  it,  we  would  simply  refuse  in  a  case  of  that  kind.  Now,  if 
the  regular  delivery,  the  regular  schedules  had  been  maintained  by 
their  contractor  whom  we  knew,  we  knew  who  they  were,  we  had  an 
oath  of  office  from  every  one  of  the  drivers  and  the  mail  handlers  that 
were  in  the  trucking  firm  and  who  handled  that  mail  from  the  time 
that  it  was  accepted  by  the  postal  employees,  placed  in  sacks,  locked, 
with  Government  locks  on  it,  and  was  turned  over  to  these  employees 
who  have  taken  their  oath  of  office  and  sworn  to  protect  that  mad 
until  it  was  delivered  to  the  railroad  station  or  the  post  office,  as  the 
case  migbt  be— in  that  case  we  would  accept  it.  Now,  it  would  cer- 
tainly be  highly  irregular  if  we  were  to  accept  mail,  assume  the  re- 
sponsibility for  it,  and  then  turn  it  over  to  someone  that  we  did  not 
know  whether  they  were  responsible  or  not.  It  was  not  mail  matter 
until  accepted  by  the  post  office.  It  was  Montgomery  Ward's  re- 
sponsibility to  get  that  stuff  safely  to  the  post  office  before  it  became 
mail  matter. 

Mr.  Dewey.  Who  were  the  trucking  contractors  that  had  taken 
over  and  handled  this  matter  in  whatever  procedure  was  followed, 

do  you  know? 

Mr.  Carcill.  I  might  be  able  to  get  that  information  for  you. 

Mr.  Dewey.  W  as  it  not  the  Willetts  Co.? 

Mr.  Carcill.  Let  me  see  if  I  can  get  the  name  of  the  company  here. 
My  information  is  rather  meager  on  that  point.  However,  it  is  my 
understanding  that  the  Motor  Express  Co.  had  a  contract  with  Mont- 
gomery Ward  Co.  hauling  its  mail,  and  that  the  employees  of  the 
Motor  Express  Co.  who  did  haul  and  handle  that  mail  had  taken  the 
oath  of  office  and  were  recognized  as  being  responsible. 

Mr.  Dewey.  There  were  47  truckloads  of  this  mail  delivered  to 
the  Chicago  post  office  on  the  22d  and  24th  by  the  Willetts  Co.  trucks, 
and  I  rather  imagine  that  those  are  the  same  trucking  companies 
that  had  been  used  theretofore. 

Mr.  Carcill.  Well,  do  you  know  whether  those  employees  had 
taken  the  oath  of  office?  They  might  have  picked  them  up  anywhere 
and  they  might  not  have  been  responsible  at  all.  I  do  not  know.  I 
am  not  saying  that  they  were  not  responsible,  but  certainly  they 
would  not  have  been  recognized  by  the  Post  Office  Department  if 
they  had  not  taken  the  oath  of  office. 

Mr.  Dewey.  It  is  well  known,  it  almost  has  become  part  of  the 
law  now  that  we  do  not  change  horses  in  midstream,  so  the  country 
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is  told,  and  therefore,  I  doubt  if  the  company  would  have  changed 
truckers  in  the  midst  of  a  strike. 

Now,  we  will  go  on  to  one  other  point.  I  do  not  want  to  take  too 
much  of  your  time,  or  the  time  of  my  other  colleagues  who  may  have 
questions  to  ask.  There  is  one  thing  I  am  interested  in,  and  that  is 
how  you  substantiate  the  breaking  of  a  contract  with  the  people  of 
the  United  States  who  put  a  3-cent  stamp  on  a  letter  addressed  to  an 
individual  and  vou  do  not  deliver  it.  Now,  that  occurred  with  the 
first-class  mail,  because  Montgomery  Ward  had,  in  the  past,  for  their 
own  administrative  convenience,  sent  down  to  the  post  office  and 
picked  up  the  first-class  mail  in  order  to  get  it  into  the  company's 
offices,  to  be  distributed  to  the  proper  departments  at  the  time  the 
departments  opened.  It  seems  to  me  it  does  not  in  any  way  vitiate 
the  contract  between  the  sender  of  the  mail  and  the  Government  in 
case  Montgomery  Ward,  for  one  reason  or  another,  could  not  send 
down  to  get  the  first-class  mail.  Now,  that  had  continued  for  a 
number  of  years,  or  months — I  do  not  know  how  long,  that  the  custom 
was  to  send  down  and  get  the  first-class  mail,  but  I  think  it  was  on 
April  19  that  Mr.  Kirby,  who  apparently  is  the  head  of  the  mail 
department  at  Ward's,  called  the  Chicago  post  office  and  requested 
that  all  incoming  first-class  mail  be  deliviered  to  Ward's,  and  Mr. 
Wentzel,  the  assistant  postmaster,  took  the  stand  that  during  a  strike 
tiiey  could  only  give  the  same  service  to  Ward's  as  had  been  therefore 
given;  in  other  words,  that  Ward  might  come  after  its  first-class  mail. 

Now,  here  you  have  a  case  not  between  Ward  and  the  post  office 
but  between  the  postal  regulations  of  the  United  States  and  the  Amer- 
ican people,  and  I  do  not  understand  it.  I  think  if  there  is  any 
assumed  authority  on  the  part  of  the  Postmaster  General,  or  any 
Post  Office  Department  employee,  to  change  postal  regulations  in 
regard  to  the  delivery  of  mail,  that  matter  is  of  a  serious  nature,  and 
may  lead  to  serious  consequences.  When  a  letter  is  placed  prqperly 
in  the  post-office  box  with  a  3-cent  stamp  on  it,  it  is  supposed  to  be 
dehvered. 

I  think  it  was  in  the  1890's  that  President  Cleveland  ordered  Fed- 
eral troops  into  the  city  of  Chicago,  during*  the  so-called  Pullman  car 
strike,  when  the  strikers  attempted  to  interfere  with  the  handling  of 
United  States  mail.  The  city  was  put  under  martial  law  at  that  time. 
Now,  there  is  a  contract,  and  if  we  are  going  to  permit  any  labor 
disturbance  to  interfere  with  the  rights  of  the  American  people  in 
having  their  mail  delivered,  why,  that  is  something  that  I  think  the 
Post  Office  Committee  of  the  House  and  Senate  should  inquire  into, 
for  at  the  same  time  you  had  the  habit  of  sending  up  people  with 
special  delivery  mail  and  postage-due  parcels,  and  insured  parcels, 
and  returned  C.  O.  D.  parcels. 

Mr.   Cargill.  And   that   was   continued   throughout   the  whole 

strike. 

Mr.  Dewey.  Yes.  So  it  proves  that  there  is  no  danger,  and  why 
first-class  mail  was  not  delivered,  I  cannot  understand,  when  a  request 
to  have  it  delivered  by  the  Montgomery  Ward  authorities  had  been 
made  to  the  proper  authorities  in  Chicago. 

That  is  all,  Mr.  Chairman. 

Tlie  Chairman.  Mr.  Byrne. 


Mr.  Cargill.  Do.you  want  me  to  make  any  explanation  in  response? 

Mr.  Dewey.  Yes.  I  have  completed  my  questions,  unless  your 
explanation  prompts  further  questions. 

The  Chairman.  You  may  proceed  with  your  explanation. 

Mr.  Cargill.  The  statement  that  we  refused  to  deliver  mail  to 
Montgomerv  Ward  &  Co.  is  erroneous  to  this  extent:  We  never 
refused  at  any  time  to  deliver  Montgomery  Ward  &  Co.'s  mail  in  the 
same  manner  that  we  had  delivered  it  prior  to  the  strike,  and  for  30 
years  they  had  been  calling  at  the  post  office  for  this  mail. 

Mr.  Dewey.  I  have  admitted  that. 

Mr.  Cargill,  Now,  they  were  unable  to  have  their  contractors  go 
through  the  picket  line.  They  refused  to  go  through  the  picket  line, 
so  they  asked  the  Post  Office  Department  to  deliver  this  mail  that 
had  come  in,  in  the  meantime,  to  their  plant. 

Mr.  Dewey.  Come  in  to  where? 

Mr.  Cargill.  To  the  offices,  their  plant.  Rather  than  call  at  the 
post  office  for  it,  they  wanted  the  post  office  to  deliver  it  at  the  plant. 

Mr.  Dewey.  It  was  only  first-class  mail  that  they  asked  for,  was 
it  not? 

Mr.  Cargill.  That  is  true.     They  wanted  the  first-class  mail. 

Mr.  Dewey.  And  the  first-class  mail  was  directed  to  the  Chicago 
post  office,  or  was  it  directed  to  Montgomery  Ward's  plant  on  some 
street  in  Chicago? 

Mr.  Cargill.  Well,  now,  they  get  great  quantities  of  mail,  and  I 
could  not  tell  you  exactly  how  each  piece  might  be  addressed. 

Mr.  Dewey.  Well,  suppose  it  was  addressed  to  Montgomery  Ward, 
Post  Office,  Chicago? 

Mr.  Cargill.  Then  it  would  be  placed  in  their  box  or  their  sacks. 

Mr.  Dewey.  What  is  the  usual  way  of  writing  a  letter  to  a  company 
in  Chicago?  Would  you  write  it  to  Montgomery  Ward,  General  De- 
livery, Post  Office,  Chicago,  or  Montgomery  Ward  &  Co.,  at  an  ad- 
dress in  Chicago? 

Mr.  Cargill.  Well,  now,  they  get  enormous  quantities  of  mail  and 
it  comes  addressed  all  kinds  of  ways,  but  we  would  deliver  to  the  point 
that  Montgomery  Ward  &  Co.  had  asked  us  to  send  their  mail  to. 
If  it  was  a  box,  we  would  put  that  in  a  box,  and  that  would  constitute 
delivery. 

Mr.  Dewey.  Yes. 

Mr.  Cargill.  That  had  been  going  on  for  30  years.  Then,  they  im- 
mediately wanted  to  change  it  because  of  the  strike,  and  our  poHcy 
would  not  permit  that. 

Mr.  Dewey.  Well,  that  is  one  thing  that  I  think  this  committee  of 
inquiry  may  develop,  among  many  things.  This  is  one  thing  which 
is  of  interest.  If  the  post-office  authorities  can  break  their  contract 
with  the  American  people  on  the  delivery  of  mail  just  because  there 
is  some  custom  between  the  local  post  office  and  the  company  to  which 
it  is  directed,  I  think  that  is  something  we  ought  to  go  into.  It  may 
mean  the  mail  will  remain  undelivered  for  many  numbers  of  days,  and 
one  does  not  know  what  is  the  emergency  contained  in  that  first-class 
mail.  First-class  means  as  speedy  delivery  as  the  post-office  author- 
ities can  make. 

Mr.  Cargill.  The  Montgomery  &  Ward  Co.,  as  I  understand  it,  has 
made  no  complaint  on  their  registered  mail.  They  received  that  all 
throujehout  the  strike. 
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Mr  Dewey.  I  am  not  talking  about  registered  mail.  I  am  talking 
about  a  letter  with  a  3-cent  stamp  on  it,  sent  by  John  Doe  to  Mont- 
gomery  Ward  &  Co.'s  office  in  Chicago  and  the  post  office  of  Chicago 

cannot  deliver  it.  i         j  •  j 

Mr.  Cargill.  That  is  right.  Incoming  c.  o.  d.  and  msured  par- 
cels were  delivered  the  same  way  throughout  the  strike. 

Mr.  Dewey.  I  am  not  talking  about  that,  I  am  talkmg  about 
first-class  postage,  a  letter  with  a  3-cent  stamp  on  it. 

Mr.  Cargill.  That  is  right.  ,     ,     ^  .  .    i_         *u  ♦ 

Mr.  Dewey.  If  I  mail  a  letter  to  somebody  I  expect  to  have  that 
delivered,  and  so  does  every  other  American  citizen. 

Mr.  Cargill.  The  post  office  was  ready  to  deliver  that  m  the  same 
manner  that  it  had  dehvered  it  before  the  strike. 

Mr  Dewey  The  Post  Office  Department  set  up  the  second  con- 
tract,* which  they  did  not  have  any  right,  to  my  way  of  thmking,  to 
set  up.  They  were  only  under  one  contract,  and  that  is  the  deuvery 
of  the  mail  by  the  sender  to  the  addressee. 

Mr.  Cargill.  Well,  the  Post  Office  Department  has  to  do  thmgs  m 
an  orderly  manner,  otherwise,  there  would  be  so  much  confusion  that 
no  man  would  be  delivered  anywhere,  and  we  must  have  a  pomt  of 
dehvery.  It  cannot  be  changed  at  the  whim  of  every  individual  at 
any  time  that  they  want  the  mail  handled  whenever  it  might  smt  their 
convenience.  We  would  not  have  enough  money,  we  would  not  have 
enough  appropriations,  we  would  have  enough  employees  tramed 
to  take  care  of  all  the  forwarding,  as  far  as  that  is  concerned. 
When  it  comes  to  a  matter  of  involving  the  Post  Office  Department  in 
a  strike,  we  try  to  avoid  it  in  every  way  we  can.  We  try  to  play 
absolutely  neutral,  and  I  know  of  no  other  way  than  the  pohcy  we 
have  adopted  and  that  has  proven  sound  over  the  years. 

Mr  Dewey.  Well,  I  think  it  is  something  that  deserves  grave 
consideration.  It  used  to  be  an  old  saying  in  this  country  that  you 
do  not  monkey  with  the  United  States  mail.  People  can  put  a 
parcel  on  top  of  a  post  box  at  the  corner,  and  it  stays  there,  un- 
guarded, besides  it  belongs  to  the  United  States  mads,  and  I  do  not 
want  to  see  that  contract  between  the  Amencan  people  and  a  sub- 
sidized department  of  the  Government  which  the  same  American 
people  support  in  taxes  as  well  as  by  placing  stamps  on  the  envelope— 
I  do  not  want  to  see  that  disturbed,  and  I  do  not  think  the  Congress 
of  the  United  States  wishes  to  see  it  disturbed. 

The  Chairman.  Mr.  Byrne.  ,      •      .,    x 

Mr.  Byrne.  Mr.  Cargill,  do  you  know  of  any  monkeying  that  was 
going  on  out  there  regarding  the  Montgomery  Ward  mad?  , 

Mr.  Cargill.  I  am  afraid  I  did  not  get  the  question  just  exactly,  sn-. 
Mr.  Byrne.  Mr.  Dewey  said  something  about  he  did  not  like  to 
see  the  mail  monkeyed  with.  . 

Mr.  Dewey.  No,  no;  I  said  that  was  an  old  saying,  that  was 

Idr^BYRNE.  I  beg  your  pardon,  but  you  used  the  words  "nionkeying 
with  the  mail,"  and  I  wanted  to  find  out  whether  or  not  this  mtness 
knew  of  any  monkeying  with  any  mail  of  Montgomery  Ward  during 

this  period  of  the  strike.  i.   ,    .  ,  •    j      ttit    u     A^  a 

Mr.  Cargill.  No,  sir;  there  is  nothing  of  that  kmd.  We  handled 
that  mail  in  the  same  manner,  with  the  same  care,  and  gave  it  the 
same  protection  that  we  did  any  other  mail  the  Post  Office  Depart- 
ment handles. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.   231 

Mr.  Byrne.  And,  Mr.  Cargill,  that  system  is  based  upon  many 
years  of  experience  not  only  with  such  but  with  other  things  that 
might  be  called  crises? 

Mr.  Cargill.  Yes,  sir.  • 

Mr.  Byrne.  And  the  formula  that  was  adopted  in  this  particular 
instance  was  the  same  formula  that  you  have  appUed  for  many,  many 
«  years? 

Mr.  Cargill.  It  was,  sir;  strictly. 

Mr.  Byrne.  Was  there  the  slightest  deviation  from  it? 

Mr.  Cargill.  Not  to  my  knowledge. 

Mr.  Byrne.  And  your  Imowledge  is  fairly  intimate? 

Mr.  Cargill.  Yes.     I  am  supposed  to  know  all  about  it. 

Mr.  Byrne.  Well,  is  it  based  upon  a  personal  knowledge  or  does  it 
come  to  you  by  way  of  investigation? 

Mr.  Cargill.  Well,  it  comes  to  me  by  way  of  reports.  I  have  not 
been  to  Chicago  personally  myself  since  this  strike. 

Mr.  Byrne.  But  have  you  had  a  full  supply  of  reports  from  Chicago 
regarding  the  entire  situation,  as  to  the  mail  situation  at  the  Mont- 
gomery Ward  plant  during  that  strike? 

Mr.  Cargill.  I  believe  we  have,  sir. 

Mr.  Byrne.  Do  you  know  of  any  better  system  that  could  be 
appUed,  based  upon  the  experience  of  Montgomery  Ward  recently, 
that  would  call  upon  you  to  change  the  formula? 

Mr.  Cargill.  No,  sir;  I  do  not  know  of  any  better  system  that  could 
be  appUed. 

Mr.  Byrne.  And  was  there  any  evidence,  so  far  as  you  know,  that 
any  of  the  postal  employees  were  in  anywise  assisting  the  so-called 
strikers  in  this  strike? 

Mr.  Cargill.  There  were  not,  to  my  knowledge;  no,  sir. 

I  do  not  see  how  they  could.  They  had  their  particular  job  to 
perform.  They  are  under  the  direction  of  the  postmaster  and  the 
postmaster  is  under  the  direction  of  the  First  Assistant's  office. 

Mr.  Byrne.  From  your  information,  is  it  a  fact  or  not  that  the 
attitude  of  the  postal  authorities  in  the  Montgomery  Ward  case  was 
absolutely  one  of  neutrality? 

Mr.  Cargill.  It  was  one  of  neutrality,  strict  neutrality. 

Mr.  Byrne.  That  is  all. 

The  Chairman.  Mr.  Elston. 

Mr.  Elston.  Mr.  Cargill,  I  am  not  sure  that  I  just  have  this  whole 
picture  in  mind.  As  I  understand  it,  the  Post  Office  Department  had 
maintained  in  the  establishment  of  Montgomery  Ward  &  Co.  in  Chicago 
a  force  of  employees  for  many  years  to  handle  the  mail  sent  out  by  the 
company,  arid  you  say  the  number  of  employees  just  beforcTthe  strike 
was  how  many?  % 

Mr.  Cargill.  Seventy-five.     That  was  on  the  morning  of  April'lS. 

Mr.  Elston.  Now,  do  you  know  when  it  was  that  this  plan  was 
put  into  effect? 

Mr.  Cargill.  You  mean  of  ha^nng  a  postal  unit  in  the  Montgomery 
Ward  plant? 

Mr.  Elston.  Yes. 

Mr.  Cargill.  Well,  I  tried  to  look  up  our  records  at  the  post  office, 
but  it  goes  back  so  far  I  have  no  records  that  indicate  the  exact  date 
that  the  plan  was  adopted.  It  was  found  to  be  mutually  advantage- 
ous both  to  the  Post  Office  Department  and  to  the  Montgomery 
Ward  Co.     These  employees  were  put  there  in  order  to  expedite  the 


232    INVESTI(3ATI0N  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

handling  of  this  mail  rather  than  taking  it  all  the  way  down  to  the 
post  office  and  getting  it  mixed  with  other  mail.  It  was  mutually 
advantageous  both  to  the  Post  Office  Department  and  Mont|omery 
Ward  &  Co.  It  saves  us  money  and  saves  Montgomery  Ward  &  Co. 
money  in  handling  it  in  that  manner.  I  think  they  were  wise  m 
detailing  the  employees  out  there  to  handle  this  mail.  The  number 
of  employees  at  the  plant  would  depend  on  the  volume  of  mail  to  bet 
distributed,  to  be  received  and  distributed  at  that  particular  pomt. 

Mr.  Elston.  In  effect  it  was  a  branch  post  office? 

Mr.  Cargill.  The  technical  details  of  a  branch  post  office  and  a 
station  and  a  unit  are  a  little  different  in  each  case,  but  to  all  intent 
and  purposes  it  was  a  postal  unit  of  the  Chicago  post  office  operating 
in  the  Montgomery  Ward  plant  to  accept  and  distribute  this  mail  to 
sacks,  after  which  these  sacks  are  locked  up,  and  then,  as  a  part  of 
the  understanding  between  Montgomery  Ward  and  the  Post  Uttice 
Department,  Montgomery  Ward  &  Co.  assume  the  burden  of  carry- 
ing this  mail  from  their  plant,  after  it  had  been  accepted  by  the^st  . 
Office  Department,  bv  authorized  persons,  whom  t^  Post  Othce 
Department  accepted  after  they  had  taken  an  oath  of  office  to  deliver, 
handle,  and  protect  this  mail.  Even  though  it  was  handled  by  a 
contractor,  they  had  taken  the  oath  of  office— and  this  is  important, 
I  think;  it  was  then  delivered  to  the  railroad  stations  direct,  without 
havmg  to  go  the  to  post  office.  ., ,     ..         ,j       ,        i 

Some  of  that  mail— we  call  it  residue— possibly  it  would  not  make 
up  into  sacks,  and  then  it  would  go  to  the  post  office  and  be  distributed 
into  sacks  that  were  going  into  the  same  town,  and  in  that  way  we 
believe  it  was  advantageous,  mutually  beneficial,  for  the  Post  umce 
Department  and  Montgomery  Ward  &  Co.  If  it  had  not  been  1 
assure  vou  that  would  not  have  been  continued  over  the  years.  We 
try  to  watch  the  expenditures  for  the  Post  Office  Department;  it  is 
pw-t  of  my  job,  and  we  watch  it  very  closely.  Now,  if  it  was  costing 
Montgomery  Ward  too  much,  if  they  did  not  think  it  was  advantage^ 
ous,  certainly  they  would  not  have  continued  the  agreement  and 

arrangements  with  us.  „      .       .,  •         i  * 

Mr.  Elston.  Now,  to  refresh  your  recollection,  this  system  was  put 

into  effect  back  in  March  12,  1913,  was  it  not? 

Mr.  Cargill.  I  would  expect  that  to  be  true.  If  they  say  it  is 
that  time,  I  would  have  no  reason  to  doubt  it.  ,        ^         • 

Mr.  Elston.  That  was  just  2  months  after  the  parcel-post  service 
was  put  into  effect,  was  it  not? 

Mr.  Cargill.  Parcel  post  was  inaugurated  m  1913;  yes. 

Mr.  Elston.  And  it  continued  without  interruption  up  until  this 

^tnke ' 

Mr  Cargill.  Well,  there  was  one  Httle  break  in  there  that  Mr 
Dewey  called  attention  to,  I  believe.  Aside  from  that,  it  was  contmued 

from  that  time.  ,.    ,    .  x-       •     xi.         i.  *  +u«+ 

Mr.  Elston.  There  was  that  little  mterruption  m  there,  but  that 

was  not  because  of  any  strike.  . 

Mr  Cargill.  No.  I  think  that  was  an  expenmentation  that  was 
made  at  that  time,  to  see  if  it  would  be  better  to  take  it  out  of  their 

plant.  ,  .  i.1 

Mr.  Elston.  Let  me  see  if  I  get  this  correctly. 
When  does  the  mail  become  United  States  mail? 
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Mr.  Cargill.  It  becomes  United  States  mail  at  the  time  that  a 
post-office  employee  rates  it,  sees  that  the  stamps  are  properly  on  it 
and  he  accepts  it. 

Mr.  Elston.  That  is  right  in  the  establishment  of  the  company  in 
Chicago? 

Mr.  Cargill.  That  is  correct,  sir;  but  it  is  not  United  States  mail 
until  it  is  accepted  by  post-office  employees. 

Mr.  Elston.  Now,  you  say  that  your  regulations  provide  that  there 
shall  be  no  change  in  point  of  delivery  or  change  in  method  of  handling 
the  mail  during  a  strike. 

Mr.  Cargill.  There  is  one  word  that  you  used  there  that  I  would 
question,  the  word  "regulation."  That  is  our  policy.  It  is  not  a  reg- 
ulation; it  is  our  poHcy. 

Mr.  Elston.  Then,  you  do  not  have  anything  in  writing  to  that 
effect? 

Mr.  Cargill.  No;  there  is- nothing  in  the  postal  laws  and  regula- 
tions, if  that  is  what  you  have  reference  to. 

Mr.  Elston.  It  is  just  an  unwritten  policy  of  the  Department  to 
do  that? 

Mr.  Cargill.  That  is  right,  sir. 

Mr.  Elston.  Now,  when  did  you  first  get  any  notice  of  this  strike? 

Mr.  Cargill.  Well,  the  first  personal  information  I  had  about  was 
on  the  radio  on  the  morning  of  the  13th,  I  believe.  I  heard  that  on 
my  own  radio.  Then  I  came  to  the  office  and  we  received  a  teletype 
message  from  the  post-office  inspector  in  charge  of  Chicago  to  •  the 
effect  that  the  strike  was  on.  That  was  on  the  morning  of  the  13th, 
I  believe. 

Mr.  Elston.  Well,  when  were  these  employees  withdrawn  from 
the  company? 

Mr.  Cargill.  .  At  the  close  of  business,  the  day's  business,  on  the 
13th.  We  were  advised  at  that  time  that  they  were  unable  to  have 
their  trucks  go  through  the  picket  lines,  and  there  was  no  outlet  for 
us  to  take  any  more  mail  there,  they  could  not  get  it  out. 

Mr.  Elston.  Well,  the  mail  did  go  out,  did  it  not? 

Mr.  Cargill.  The  4,500  sacks? 

Mr.  Elston.  Yes. 

Mr.  Cargill.  The  information  I  had  was  this:  Mr.  Kirby  came  to 
the  postmaster  and  advised  him  that  they  had  4,500  sacks  of  parcels 
that  had  been  accepted  by  the  Post  Office  Department  and  were  there 
on  the  floor,  and  that  they  could  not  move,  and  he  said,  **We  want  you 
to  move  it."  We  said:  "Well,  we  will  stay  right  there  and  see  that  the 
4,500  sacks  of  mail  matter  is  properly  dispatched.  We  will  keep  our 
employees  there  until  that  is  done.  That  mail  was  gotten  out  of  there 
at  1:45  in  the  morning,  on  the  morning  of  April  14,  and  was  dispat<*hed 
and  delivered. 

Mr.  Elston.  Do  you  know  that  the  mail  did  not  get  out  after  that? 

Mr.  Cargill.  Then,  there  wasn't  any  mail  accepted  there  until 
they  had  the  avenues,  the  regular  schedules  and  regular  transporta- 
tion facilities,  ready  to  take  it  out. 

Mr.  Elston.  When  did  that  happen? 

Mr.  Cargill.  Let  me  see  when  the  strike  ended. 

Mr.  Elston.  They  delivered  mail  all  during  the  strike,  did  they 
not,  to  the  post  office? 

Mr.  Cargill.  They  delivered  parcels,  you  mean? 

Mr.  Elston.  Yes. 
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Mr.  Cargill.  For  mailing? 

Mr.  Elston.  Yes. 

Mr.  Cargill.  That  is  right.  It  was  not  accepted,  of  course,  until 
it  became  mail  matter,  imtil  it  was  accepted  by  the  post  office. 

Mr.  Elston.  That  is  right,  technically  it  wasn't  mail  matter,  it  did 
not  become  mail  matter  until  it  was  accepted. 

Mr.  Cargill.  That  is  right. 

Mr.  Elston.  They  deUvered  all  during  the  strike  packages  to  the 
Post  Office  Department,  did  not  they? 

Mr.  Cargill.  To  the  downtown  office? 

Mr.  Elston.  Yes. 

Mr.  Cargill.  Possibly  they  did. 

Mr.  Elston.  And  the  volume  of  mail  that  was  delivered  to  the  Post 
Office  Department  during  this  period  of  time  was  increasing  from  day 
to  day  rather  than  decreasing,  if  the  figiu:es  Mr.  Dewey  cites  are 

correct. 

Mr.  Cargill.  Assuming  those  figures  are  correct.  I  knew  nothing 
about  those  figures.  I  have  no  sucn  statistics,  but  I  have  no  reason  to 
doubt  those  figures  at  the  moment,  and  I  would  not  doubt  those 

figures.  «.      J 

Mr.  Elston.  If  the  mail  was  being  delivered  to  the  post  office  down- 
town, does  not  that  refute  your  statement  that  the  mail  could  not  get 

through?  ,1.  rn 

Mr.  Cargill.  Every  piece  of  it  what  was  brought  to  the  post  office 

was  accepted. 

Mr.  Elston.  Right — ^but  does  not  that  refute  vour  statement  that 
the  mail  was  piled  up  in  Montgomery  Ward's  place  of  business  and 
could  not  get  out? 

Mr.  Cargill.  I  want  to  make  this  very  clear:  The  Post  Office  De- 
partment feels  a  great  responsibility  in  handling  a  piece  of  mail, 
whether  it  is  one  parcel  or  many  thousands  of  parcels,  and  we  have  a 
set  schedule  and  we  faiow  the  people  that  are  handling  this  mail.  We 
had  agreed  that  the  trucking  company,  the  contractor  for  Montgom- 
ery Ward  &  Co.  should  handle  the  mail.  Our  employees  were  bonded 
properly.  We  had  them  take  the  oath  of  office,  and  we  accepted  the 
mail  matter  in  Montgomery  Ward  &  Co.'s  plant.  We  knew  who  was 
held  accountable  for  it,  where  we  could  go  and  collect  the  money  for 
the  bond  if  anything  went  wrong  with  that  mail,  and  we  refused  to  de- 
liver it  to  unauthorized  persons,  irresponsible  persons,  and  I  think  we 
could  come  in  for  condemnation  if  we  did. 

Mr.  Elston.  Did  anybody  ask  you  to  do  that? 

Mr.  Cargill.  To  do  what? 

Mr.  Elston.  To  deliver  to  unauthorized  persons? 

Mr.  Cargill.  That  is  the  very  thing  you  are  asking  here  now.  You 
are  saying:  "Did  not  they  get  it  out?"  Certainly,  they  got  it  out, 
but  we  could  not  get  it  out  there.  That  was  Montgomery  Ward  & 
Co.'s  responsibility,  to  get  that  mail  out,  and  when  their  own  employees 
refused  to  go  through,  or  their  own  contractor  refused  to  go  through 
the  line,  that  was  their  responsibility.  Now,  then,  they  went  out 
and  got  imauthorized  persons,  persons  that  the  Post  Office  Depart- 
ment knew  absolutely  nothing  about,  and  brought  it  in.  They  said, 
"We  will  get  our  parcels  out,"  and  the  Post  Office  said,  "All  right,  you 
can  get  them  out  any  way  you  want  to.  If  you  can  deliver  them  safely 
to  the  post  office  where  we  can  accept  the  mail,  we  will  accept  it; 
otherwise,  not." 
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Mr.  Elston.  You  say  their  authorized  truckers  were  not  making 
deliveries  to  the  post  office  downtown  during  the  strike? 

Mr.  Cargill.  That  is  correct,  sir.  Mr.  Kirby  told  us  that  he  was 
unable  to  get  his  regular  contractor  to  go  through  those  picket  lines 
and  he  wanted  us  to  go  through  the  picket  lines. 

Mr.  Elston.  Later  on,  did  you  learn  that  they  were  getting  the 
mail  through,  that  they  were  taking  it  downtown  to  the  post  office? 

Mr.  Cargill.  You  mean  these  regular  authorized  persons  that  we 
would  turn  the  United  States  mail  over  to? 

Mr.  Elston.  Yes. 

Mr.  Cargill.  If  they  would  have  gone  through  the  picket  line, 
every  piece  of  that  mail  would  have  gone  through  and  we  would 
have  kept  the  force  necessary  to  maintain  it,  we  would  deliver  it  and 
receive  it,  and  give  it  the  same  service  during  the  strike  as  we  were 
giving  before  the  strike,  if  it  took  every  post-office  employee  in  the 
United  States,  to  see  it  did  get  through,  and  jeopardize  their  lives  in 
doing  so. 

Mr.  Elston.  Mr.  Dewey  asked  you  about  the  delivery  of  mail  to 
the  company. 

Mr.  Cargill.  That  is  right. 

Mr.  Elston.  The  company  had  been  accustomed  to  coming  down 
to  the  post  office  early  in  the  morning  and  picking  up  the  first-class 
mail  as  a  matter  of  convenience. 

Mr.  Cargill.  I  would  like  to  give  you  those  schedules  if  you  do 
not  mind.     I  have  them  right  here. 

Mr.  Elston.  You  mean  as  to  hours? 

Mr.  Cargill.  Yes;  as  to  how  many  times  a  day  that  it  could  be 
picked  up  and  the  quantity  of  mail  that  is  picked  up  at  each  one  of 
these  times. 

Mr.  Elston.  I  do  not  know  that  the  quantity  or  time  makes  any 
diflPerence,  unless  some  of  the  other  members  of  the  committee  want  it. 

The  Chairman.  Let  him  put  it  in. 

Mr.  Elston.  All  right,  just  put  it  in  the  record  there. 

Mr.  Cargill.  The  regular  schedule  that  Montgomery  Ward  called 
for  first-class  mail  at  the  Chicago  post  office  is  this:  At  2:10  a.  m. 
they  received  on  an  average  of  5  pouches  of  mail;  at  4:45  a.  m.,  they 
received  4  pouches  of  mail;  at  6:20  a.  m.,  they  received  3  pouches 
of  mail;  at  7:20  a.  m.,  they  received  5  pouches  of  mail;  at  7:45  a.  m., 
they  received  6  pouches  of  mail;  at  8:25  a.  m.,  they  received  3  pouches 
of  mail;  at  9  a.  m.,  they  received  2  pouches  of  mail;  at  9:45  a.  m., 
they  received  3  pouches  of  mail;  at  10:45  a.  m.,  they  received  4  pouches 
of  mail;  at  11:45  a.  m.,  they  received  2  pouches  of  mail;  at  11:45  p.  m., 
they  received  8  pouches  of  mail.  On  Tuesdays  and  Wednesdays 
they  average  about  48  pouches  of  mail  a  day,  and  on  other  days 
they  average  about  43  pouches  of  mail  a  day.  These  pouches  are 
usually  full.  They  weigh  about  30  pounds  apiece,  and  that  is  figuring 
about  50  letters  to  the  pound. 

Mr.  Elston.  Now,  sometime  during  the  strike  the  company 
requested  the  Post  Office  Department  to  make  the  deliveries  to  the 
company? 

Mr.  Cargill.  To  their  place  of  business,  the  plant? 

Mr.  Elston.  Yes. 

Mr.  Cargill.  Yes,  sir. 
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Mr.  Elston.  If  this  previous  arrangement  had  not  been  entered 
into,  that  is  what  you  would  have  done  anyhow? 

Mr.  Cargill.  If  it  had  been  our  customary  practice  to  deliver 
those  48  pouches  of  mail  a  day  to  Montgomery  Ward's  plant  and  it 
had  been  in  effect  prior  to  the  strike,  we  would  have  delivered  those 
48  pouches  of  mail  to  them  right  on  schedule. 

Mr.  Elsion.  That  is  not  an  answer  to  my  question. 

My  question  was:  If  you  had  no  arrangement  at  all,  the  Post  Office 
Department  would  have  delivered  the  mail  to  the  place  of  business 
of  the  company? 

Mr.  Cargill.  I  do  not  see  how  we  could  not  have  any  arrangement 
at  all.  Everybody  has  to  have  some  arrangement  as  to  where  they 
are  going  to  have  the  mail  delivered.  We  have  got  to  have  an  arrange- 
ment, we  have  got  to  know  where  you  want  to  have  your  mail  delivered 
in  order  to  dehver  it  to  you. 

Mr.  Elston.  You  do  not  have  to  have  an  arrangement;  no  person 
who  receives  mail  has  to  go  to  the  Post  Office  Department  to  arrange 
where  to  deliver.  If  the  letter  is  addressed  to  you,  to  the  street 
address,  it  is  delivered  to  that  address  without  any  arrangement 
with  the  Post  Office  Department. 

Mr.  Cargill.  That  is  right,  and  we  deliver  there  if  it  is  customary 
to  deliver  there. 

Mr.  Elston.  If  you  get  mail  in  Cliicago  addressed  to  Montgomery 
Ward  &  Co.  at  their  street  address  and  you  had  no  arrangement  of 
any  kind  to  pick  up  the  mail,  you  would  have  been  required  to  deliver 
and  you  would  have  delivered  to  the  company's  office,  would  you  not? 

Mr.  Cargill.  No;  our  regulations  require  that  a  firm  or  an  indi- 
vidual shall  have  a  regular  place  for  the  delivery  of  his  or  its  mail. 
Now,  for  instance,  if  you  had  mail  to  Montgomery  Ward  &  Co., 
and  we  will  say  it  is  addressed  to  1100  Wabash  Avenue,  or  whatever 
the  address  is — and  I  am  just  using  this  as  an  illustration — and 
another  piece  came  addressed  to  1102  Wabash  Avenue,  and  another 
to  1104  Wabash  Avenue,  you  know  we  would  have  to  deliver  that  at 
the  same  point,  if  we  knew  it  was  for  the  same  addressee.  We  could 
not  be  delivering  it  to  each  one  of  those  addresses;  we  would  be  held 
in  ridicule,  if  we  did  anything  like  that. 

Mr.  Elston.  I  think  you  are  just  stretching  the  point  a  little  bit. 
If  the  company  has  an  arrangmeent  with  the  Post  Office  Department 
for  the  delivery  of  mail  at  a  certain  place,  or  an  arrangement  to  pick 
it  up  in  a  certain  fashion,  that  is  always  subject  to  change,  is  it  not? 

Mr.  Cargill.  Yes. 

Mr.  Elston.  They  can  come  in  and  change  it  at  any  time? 

Mr.  Cargill.  Except  when  there  is  a  strike  on. 

Mr.  Elston.  Why  does  a  strike  make  any  difference? 

Mr.  Cargill.  For  the  simple  reason  we  want  to  play  absolutely 
neutral  in  anv  strike.  We  do  not  propose  to  break  a  strike  in  one 
way  or  another.  That  is  not  the  Post  Office  Department's  affair; 
that  is  between  the  management  and  the  strikers.  We  are  serving 
both  parties,  both  the  strikers  and  management;  we  are  going  to  give 
them  the  same  fullness  of  fidelity  in  the  delivery  of  their  mail,  whether 
they  are  strikers  or  whether  they  are  the  managment.  We  are  going 
to  deliver  it.  We  are  going  to  deliver  that  mail  while  the  strike  is 
going  on  just  like  we  had  before  the  strike.  We  are  not  going  to 
change  the  point  of  delivery,  we  are  not  going  to  increase  the  facilities 
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for  doing  that  particular  thing,  but  we  are  going  to  get  it  to  you  the 

same  way  we  did  before.  -       ,     •  t  u 

Mr.  Elston.  What  possible  indication  of  lack  of  neutrality  would 

the  delivery  of  the  mail  to  the  company's  place  of  business  establish? 
Mr.  Cargill.  I  am  not  sure  that  I  quite  understand  your  question, 

sir. 

Mr.  Elston.  Well,  maybe  it  was  not  very  clear. 

Do  you  think  that  the  delivery  of  the  mail  to  the  conipany's  place 
of  business  would  be  any  indication  that  you  were  taking  sides  one 

way  or  the  other? 

Mr.  Cargill.  Well,  I  think  that  it  is  a  very  poor  time  to  ask  for  a 
change  of  address,  when  you  are  in  a  battle.      * 

Mr.  Elston.  Well,  the  circumstances  might  require  it,  and  the 
circumstances  in  this  case  did  require  it. 

Mr.  Cargill.  Yes,  but 

Mr.  Elston  (interposing).  Now,  since  the  circumstances  required  it, 
would  not  that  be  a  good  reason  for  asking  for  the  change? 

Mr.  Cargill.  It  is  not  when  you  want  to  play  absolutely  neutral 
and  fair  to  both  sides  and  not  interested  in  their  fight  one  way  or  the 
other.  The  only  thing  we  are  concerned  with  is  in  protecting  the 
mail  and  delivering  the  mail  properly. 

Mr.  Elston.  That  comes  back  to  my  previous  question  now. 
What  is  there  about  delivering  the  mail  to  the  place  of  business  of  the 
company  that  would  make  the  Post  Office  Department  take  sides  one 
way  or  the  other? 

Mr.  Cargill.  That  is  exactly  what  we  refuse  to  do — to  take  sides 

one  way  or  the  other. 

Mr.  Elston.  Do  you  think  that  would  be  taking  sides  in  a  labor 
controversy,  simply  because  you  deliver  mail  to  a  company's  place 

of  business? 

Mr.  Cargill.  I  certainly  think  it  could  be  construed  in  that  light. 

Mr.  Elston.  Would  you  so  construe  it? 

Mr.  Cargill.  I  would. 

^Ir.  Elston.  Wliat  side  would  you  be  taking? 

Mr.  Cargill.  Well,  I  think  that  it  would  make  no  difference  one 
side  or  the  other.  Suppose  it  was — well,  I  have  no  supposition  to 
make  in  the  matter. 

Mr.  Elston.  It  was  solely  because  of  that  that  the  Post  Office 
Department  refused  to  deliver  the  first-class  mail  received  at  the 
Chicago  post  office  to  the  place  of  business  of  Montgomery  Ward  &  Co.? 

^Tr.  Cargill.  Yes;  it  was  there  for  them  to  come  and  get,  as  they 
had  done  for  30  years.  It  was  right  there.  Now,  did  we  refuse  to 
deliver  anything  to  them? 

Mr.  Elston.  No ;  but  you  just  said  a  moment  ago  that  that  arrange- 
ment, could  have  been  changed  at  any  time. 

Mr.  Cargill.  Prior  to  the  strike. 

Mr.  Elston.  Did  you  have  any  orders  from  anybody  to  withdraw 
those  employees  from  the  company's  place  of  business  in  Chicago 
and  send  them  back  to  the  downtown  post  office? 

Mr.  Cargill.  No.  Our  general  instructions  to  postmasters  are 
that  at  no  time  are  they  allowed  to  see  post  office  employees  loafing  on 
the  job.  That  means  money.  We  could  use  them  at  some  other 
place.     As  soon  as  they  become  idle,  as  soon  as  the  work  becomes 
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slack,  or  there  is  not  sufficient  work  to  keep  them  busy,  we  immedi- 
ately change  them  to  some  other  point. 

Mr.  Elston.  I  do  not  know  that  that  is  an  answer  to  my  question. 
Did  anybody  give  you  an  order? 

Mr.  Cargill.  Nobody  gave  me  orders. 

Mr.  Elston.  Did  anybody  give  you  an  order  to  withdraw  these 
employees  from  the  company^s  place  of  business  and  send  them  to  the 
downtown  postoffice? 

Mr.  Cargill.  No;  nobody  gave  me  orders  to  do  that,  and  I  had 
no  orders  about  that  at  all.  We  have  an  elastic  policy.  If  Mont- 
gomery Ward  &  Co.  needed  150  employees  to  handle  the  mail  we 
would  have  furnished  the  150  employees.  If  they  only  needed  20  or 
50,  we  would  draw  the  others  back  to  the  main  office. 

Mr.  Elston.  Mr.  Cargill,  when  you  got  this  teletype  from  Chicago 
advising  you  of  the  situation,  did  you  discuss  it  with  anybody  here 
in  Washington? 

Mr.  Cargill.  Yes;  I  discussed  it  with  the  First  Assistant  Post- 
master General,  Mr.  K.  P.  Aldrich. 

Mr.  Elston.  Did  you  discuss  it  with  anybody  else? 

Mr.  Cargill.  Yes;  I  might  have  discussed  it  with  Mr.  C.  B. 
Uttley.  He  is  a  Deputy  First  Assistant  Postmaster  General.  There 
are  two  Deputy  First  Assistant  Postmasters  General;  I  am  one  and  Mr. 
Uttley  is  the  other.  We  sit  in  the  same  room.  Possibly  I  discussed 
it  with  him.  I  discussed  it  with  him  and  with  Mr.  Aldrich.  There 
were  no  instructions  given  to  me  to  do  that.  I  handled  it  myself. 
I  am  responsible  to  Mr.  Aldrich  and  to  the  Post  Office  Department 
for  the  action  that  was  taken. 

Mr.  Elston.  You  say  you  did  not  discuss  it  with  anybody  other 
than  those  two  men? 

Mr.  Cargill.  If  I  did  it  was  so  casual  that  I  do  not  recall  it  right 
now.  You  know  it  is  a  difficult  thing  to  say  I  did  not  discuss  it 
with  anybody  else.  I  heard  it  over  the  radio,  1  might  have  discussed 
it  at  my  home,  and  there  might  have  been  other  people.  You  mean 
the  first  morning  that  I  got  the  teletype? 

Mr.  Elston.  Any  time  before  the  order  was  sent  to  Chicago  to 
withdraw  the  employees  from  the  company's  place  of  business. 

Mr.  Cargill.  The  order  was  never  sent  to  Chicago  to  withdraw  the 
employees.  The  postmaster  did  that  himself,  based  on  the  volume 
of  work.     I  issued  no  instructions  to  withdraw  any  employees. 

Mr.  Elston.  What  was  the  telegram  you  sent? 

Mr.  Cargill.  I  think  I  can  quote  it  for  you  exactly.  There  were 
two  telegrams  that  were  sent.     One  said: 

Do  not  deliver  returned  mail  by  post-office  trucks  to  Montgomery  Ward  &  Co. 
plant.     Give  only  postal  service  that  has  been  accorded  before  strike. 

The  next  one- 


Mr.  Elston  (interposing).  Wait  a  minute.  Let  us  get  the  date 
of  that. 

Mr.  Cargill.  That  was  on  April  14,  I  believe. 

Mr.  Elston.  Who  signed  it? 

Mr.  Cargill.  It  was  signed:  "K.  P.  Aldrich."  I  dictated  the 
telegram  myself.     That  was  on  the  14th. 
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On  the  19th,  the  following  message  was  received  from  the  post- 
master: 

Montgomery  Ward  demands  delivery  to  their  plant  of  first-class  mail.  Here- 
tofore they  called  at  main  office  for  all  first-class  mail.  Immediate  telegraphic 
advice  requested. 

In  response  to  that  I  dictated  this  telegram: 

Retel  give  only  postal  service  to  Montgomery  Ward  that  has  been  accorded 
before   strike. 

Mr.  Elston.  Now,  before  you  sent  either  one  of  those  telegrams 
nobody  communicated  with  you  and  gave  you  any  directions? 

Mr.  Cargill.  You  mean  like  orders,  tellmg  me  what  to  do? 

Mr.  Elston.  Yes.  ,      .  ,     /  i  r^     * 

Mr.  Cargill.  No.  I  am  charged  with  the  responsibihty  to  see 
that  proper  postal  service  is  given  in  the  western  half  of  the  Umted 
States,  and  Chicago  happens  to  come  under  my  junsdiction. 

Mr.  Elston.  Did  you  consult  with  any  other  Government  depart- 
ment at  any  time  during  this  whole  controversy  about  this  matter? 

Mr.  Cargill.  You  mean  up  to  the  last  day  or  two? 

At  the  time  that  this  was  going  on,  that  is  what  you  have  reference 

to,  is  it  not? 

Mr.  Elston.  That  is  right. 

Mr.  Cargill.  No,  I  did  not  consult  with  any  other  Government 
agency  whatsoever. 

Mr.  Elston.  I  think  that  is  all. 

The  Chairman.  Mr.  Monroney. 

Mr.  Monroney.  Mr.  Cargill,  you  said,  I  believe,  you  had  been 
with  the  Post  Office  Department  since  1920. 

Mr.  Cargill.  Since  1921,  September  1,  1921. 

Mr.  Monroney.  Will  you  detail  to  the  committee  the  various  em- 
ployments that  you  had  with  the  Post  Office  Department?    How  did 

you  start?  ,     ^        i  o       • 

Mr.  Cargill.  On  September  1,  1921,  I  entered  the  Postal  Service 
as  a  substitute  clerk  in  the  Montgomery,  Ala.,  post  office.  During 
my  substitute  service,  I  carried  special-delivery  mail,  I  carried  mail 
in  pouch  on  a  regular  city  route.  As  a  substitute  I  was  also  substitute 
clerk,  and  I  then  received  my  permanent  appointment  as  regular  clerk. 

As  a  regular  clerk,  I  accepted  mail  at  the  window,  I  distributed 
mail  in  the  city  division,  I  distributed  mail  in  the  outgoing  section  and 
put  up  the  State  schemes.  I  was  also  utility  clerk  in  the  office,  I  kept 
the  books  and  worked  in  the  money-order  department,  in  the  reg- 
istered mail  section,  and  acted  as  secretary  to  the  postmaster. 

Later  I  became  a  claim  clerk  and  handled  the  claims  at  the  inquiry 
window,  and  was  the  secretary  to  the  superintendent  of  mails. 

In  1927,  I  stood  the  post  office  inspector's  examination  and  was 
appointed  post  office  inspector  on  July  1,  1928,  and  was  assigned  to 
the  Philadelphia  Division.  I  remained  in  the  Philadelphia  Division 
as  post  office  mspector  from  1928  until  1933,  at  which  time  I  was 
transferred  to  the  Chief  Inspector's  office  here  in  Washington. 

From  that  time,  until  1938,  I  was  post  office  inspector  in  the  Chief 
Inspector's  office,  and  by  request  I  went  over  to  the  Bureau  of  the 
Budget  and  was  Budget  examiner  over  there  for  1  year,  when  I  trans- 
ferred back  to  the  Post  Office  Department  as  post  office  inspector,  and 
was  attached  at  that  time  to  the  Chief  Inspector's  office. 
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In  1940,  I  was  appointed  assistant  superintendent,  Division-Post 
Ufiice  Service,  m  the  First  Assistant's  Bureau,  and  in,  I  think  it  was 
March  of  last  year,  I  was  appointed  Deputy  First  Assistant,  and  have 
been  m  that  position  since. 

Mr.  MoNRONEY.  That  same  line  of  promotion  from  the  very  begin- 
Dmg,  as  a  civil  service  employee  in  the  post  office,  is  true  of  Mr. 
Aldnch,  I  believe,  and  also  of  Mr.  Uttley,  the  two  men  that  you 
mentioned  discussmg  this  with? 

Mr.  Cargill.  That  is  right,  sir,  although  they  had  a  great  deal 
more  experience  than  I  did. 

Mr.  MoNRONEY.  I  mean  they  are  career  men  in  the  post-office 
service.  -j 

Mr.  Cargill.  That  is  right,  sir. 

Mr  MoNRONEY.  The  whole  decision  you  say  on  this  was  in  line 
with  the  policy,  the  long-estabUshed  practice,  in  the  Post  Office 
Department? 

Mr.  Cargill.  That  is  correct,  sir. 

Mr.  MoNRONEY  Do  you  know  what  the  date  of  that  policy  is? 
When  it  onginated?  "^ 

Mr.  Cargill.  No,  I  could  not  tell  you  just  exactly  the  tune  that 
It  origmated  nor  possibly  the  exact  spot,  but  I  know  it  has  been 
experimented  with  over  many  years.  In  order  to  stay  out  of  trouble 
we  found  that  this  policy  kept  us  out  of  trouble  as  far  as  we  were 
concerned  and  that  we  were  able  to  protect  the  mail  by  pursuing  this 
pohcy  and  foUowmg  this  policy  up.  Down  at  the  post  office,  I  think 
we  are  practical  people.  We  are  not  theorists,  to  the  extent  that  we 
go  on  theory.  We  have  got  an  actual  job  to  do,  we  have  got  to  ac- 
tually dehver  a  concrete  piece  of  mail.  We  have  hills  and  vallevs 
and  steep  steps  to  go  up.     Somebody  has  actually  to  do  the  work 

x"^  cannot  theonze  m  this  thing,  it  is  a  practical  proposition 

Mr.  MONRONEY.  Would  you  say  this  policy  was  of  2-years'  dura- 
tion,  or  of  4-years'  duration,  or  how  long? 

Mr.  Cargill.  No  no,  I  would  say  it  has  been  in  existence  for  years 
and  years.     I  would  not  like  to  make  any  statement  as  to  how  long 
but  It  has  been  here  ever  smce  I  know  anything  about  it 

Mr  MONRONEY.  It  has  been  adhered  to  rigidly  and  strictly  to  your 
knowledge  m  all  such  cases,  you  have  refused  involvement  on  one  side 
or  the  other  m  any  strikes  by  disturbing  the  status  quo  that  existed 
until  at  least  the  strike  was  over? 

Mr.  Cargill.  Yes,  and  sometunes  it  takes  the  wisdom  of  Solomon 
to  decide  what  service  shall  be  given.  We  try  to  give  the  same  service 
that  was  given  before,  we  try  to  give  the  same  service  during  the  strike 
as  was  given  before  the  strike  so  as  to  be  absolutely  neutral  in  the 
matter. 

Mr.  MoNRONEY.  In  this  case,  it  was  easier  to  determine  because 
you  had  rather  fixed  pohcies  owing  to  the  large  volume  of  maU  that 
was  handled? 

Mr.  Cargill  Yes,  there  were  regular  schedules,  regular  employees 
and  we  almost  know  the  class  of  mail  that  is  to  be  handled.  ' 

Mr.  MONRONEY.  On  the  basis  of  your  postal  experience,  do  you 
^ow  of  any  case  where  a  company  receiving  in  the  neighborhood  of 
45  or  48  pouches  of  mail  a  day,  has  those  delivered  by  an  ordinarv 
earner?  "^  ^ 
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Mr.  Cargill.  You  mean  the  others  have  ordinary  carriers  dehver 
them? 

Mr.  MoNRONEY.  Yes. 

Mr.  Cargill.  I  do  not  know  of  but  one  exception  in  the  whole 
United  States,  and  that  is  to  Montgomery  Ward  &  Co.  in  their  Port- 
land plant. 

Mr.  MoNRONEY.  That  is  delivered  by  a  regular  carrier? 

Mr.  Cargill.  Well,  it  is  delivered  by  a  contractor  for  the  Depart- 
ment. 

Mr.  MoNRONEY.  I  mean  your  utility  companies,  your  other  large 
receivers  of  mail.  Even  newspapers  generally  call  for  their  mail  at 
the  post  office  in  the  post  office  boK,  do  they  not? 

Mr.  Cargill.  That  is  right. 

Mr.  Monroney.  Would  it  not  be  a  rather  difficult  distribution 
problem  to  deliver  48  pouches  of  mail  at  the  plant  at  least  on  an 
hourly  schedule? 

Mr.  Cargill.  We  just  could  not  manage  it  on  an  hourly  schedule. 
It  would  take  too  much  work,  because  every  other  concern  in  the 
whole  country  would  demand  the  same  service,  and  we  would  have  to 
give  them  the  same  service.  Ordinarily  we  make  one  or  two  deliveries 
of  parcel  post  a  day.  We  make  one,  two,  three,  and  sometimes  four 
deliveries  of  first-class  mail  a  day,  dependent  on  the  volume.  For 
instance,  here  they  are  receiving  11.  They  do  that  for  their  own 
convenience.  We  would  deliver  to  them  if  they  wanted  it  delivered 
to  them  and  had  ordered  it  before  this  strike,  we  would  have  delivered 
it.  Immediately,  ^hen  the  strike  goes  into  effect,  though,  we  say  to 
them:  "We  will  give  you  the  same  service  we  gave  you  before,  and 
until  the  strike  is  over  we  will  continue  to  give  you  the  same  service.*' 

Mr.  Monroney.  If  for  any  reason  you  had  been  delivering  this 
mail  at  the  plant  and  the  request  had  been  made  to  permit  them  to 
pick  it  up  at  the  post  office,  under  your  policy  they  would  not  be  able 
to  pick  it  up  there,  they  would  have  to  continue  to  receive  the  mail  at 
the  plant;  is  that  right? 

Mr.  Cargill.  During  the  strike? 

Mr.  Monroney.  During  the  strike. 

Mr.  Cargill.  We  try  to  be  practical  about  the  thing.  We  do  not 
say  that  it  has  to  be  done  just  this  way.  There  are  circumstances 
that  might  prevent  it.  For  instance,  we  might  have — of  course,  1  do 
not  want  to  give  any  poor  illustrations  here,  but  suppose  the  regular 
routing  of  that  truck  was  down  a  certain  street  and  if  a  building 
falls  down  and  debris  covered  up  the  street,  certainly  he  would  not 
wire  to  Washington  asking,  "How  am  I  going  to  get  the  mail  to  the 
plant?"     He  would  be  told,  "Drive  the  truck  around  the  block." 

Mr.  Monroney.  In  establishing  these  75  workers  in  the  Mont- 
gomery Wai'd  plant,  had  the  mail  been  sent  as  the  corner  grocery 
store  or  small  businessman  would  have  to  send  it,  it  would  have  to 
clear  through  your  central  office,  would  it  not? 

Mr.  Cargill.  You  mean  in  Chicago? 

Mr.  Monroney.  Yes. 

Mr.  Cargill.  We  are  just  talking  about  a  theoretical  post  office? 

Mr.  Monroney.  No,  I  am  talking  about  the  difference  between 
the  service  under  the  arrangement  that  Montgomery  Ward  had  and 
that  enjoyed  by  an  average  business  concern.  If  I  am  a  small  business- 
man wishing  to  mail  a  package,  or  if  I  have  a  small  amount  of  parcel 
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post  business,  I  must  take  that  parcel  post  business  to  the  post  office, 
wait  m  hne  at  the  window,  have  it  weighed,  pay  the  postage,  and  then 
it  starts  through  the  distribution  channels? 

Mr.  Cargill.  That  is  correct,  sir. 

Mr  MoNRONEY.  Because  they  found  it  good  business  to  do  as 
they  did,  and  it  would  give  them  a  certain  competitive  advantage, 
perhaps,  over  others,  this  service  was  suppHed,  which  the  post  office 
found  to  be  economical  for  its  operation  as  well  as  profitable  to  the 
Montgomery  Ward  plant? 

Mr.  Cargill.  That  is  correct,  sir. 

Mr.  MoNRONEY.  Do  you  know  how  big  a  company  has  to  be  before 

lui  ^^  ^°^^^  ^^^^  privilege  of  having  postal  workers  m  their  plant? 

Mr.  Cargill.  No.  The  circumstances  surrounding  the  case  would 
determme.  We  have  no  rule  as  to  the  size  of  the  plant.  If  there  was 
a  concern  using  the  mails  to  a  great  extent  and  they  petitioned  us  to 
put  employees  m  their  plant,  we  would  ask  a  post  office  inspector  to 
go  out  and  make  a  thorough  investigation  and  give  us  a  report  on  all 
the  facts  in  the  case  before  that  would  be  ordered. 

Mr.  MoNRONEY.  A  neighborhood  business  within  a  block  or  two  of 
Montgomery  Ward,  could  they  have  utiUzed  these  postal  facilities  in 
the  Montgomery  Ward  plant? 

Mr.  Cargill.  I  do  not  think  so. 

Mr.  MoNRONEY.  It  was  for  the  exclusive  use  of  Montgomery  Ward 
m  their  own  business? 

Mr.  Cargill.  That  is  right.  It  was  put  there  for  that  purpose. 
Kight  at  that  one  point,  I  would  like  to  say  this:  Suppose  somebody 
came  in  there,  the  chances  are  they  would  be  nearer  a  postal  station 
somewhere  else  than  they  would  in  the  Montgomery  Ward  plant,  and 
it  would  be  more  convenient  for  them  to  mail  somewhere  else,  but  if  a 
postal  employee  was  there  and  it  was  presented  by  one  of  the  cus- 
tomers of  Montgomery  Ward  &  Co.,  if  a  station  is  in  the  plant,  I  do 
not  thmk  the  post  office  employee  would  refuse  a  parcel  if  it  came  there. 

Mr.  Monrqney.  I  am  just  wondering  as  to  these  75  workers  in  the 
office.  Did  they  have  windows  there  where  they  could  receive  mail 
and  weigh  it? 

Mr.  Cargill.  I  have  made  no  inspection  of  that  plant  personally, 
so  I  could  not  tell  you  how  the  scheme  was  set  up. 

Mr.  Monroney.  The  thing  I  was  getting  at,  was  this  a  substation, 
as  was  claimed,  or  was  it  a  private  post-office  miit? 

Mr.  Cargill.  It  is  a  post-office  unit  for  the  purpose  of  distributing 
this  mail  there  that  comes  in,  in  such  huge  quantities. 

Mr.  Monroney.  And  used  100  percent  by  Montgomery  Ward? 

Mr.  Cargill.  That  is  right. 

Mr.  Monroney.  The  length  of  time  for  the  average  user  of  parcel 
post  to  have  the  package  dehvered  would  be  somewhat  longer  than 
that  which  is  enjoyed  by  Montgomery  Ward  under  the  special  facil- 
ities? 

Mr.  Cargill.  I  believe  it  would. 

Mr.  Monroney.  That  is  evidently  why  Montgomery  Ward  went 
to  the  expense  of  picking  up  this  mail  at  the  private  post  office  and 
dehvenng  it  to  the  railroads,  I  think  you  said,  even  eliminating  the 
necessary  time  required  to  go  through  the  Chicago  post  office. 

Mr.  Cargill.  That  is  correct,  sir. 
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Mr.  Monrqney.  The  whole  arrangements  was  a  matter  that  had 
been  entered  into  as  good  business  dictated  both  to  the  post  office  and 
to  the  primary  advantage  of  Montgomery  Ward  on  a  competitive 
basis. 

Mr.  Cargill.  That  is  correct,  sir. 

Mr.  Monrqney.  I  believe  that  is  all. 

The  Chairman.  Mr.  Curtis. 

Mr.  Curtis.  I  just  would  like  to  ask  you  a  few  questions. 

This  post  office  in  the  Ward  store,  did  the  public  use  that?  Could 
any  individual  that  happened  to  be  in  the  store  drop  a  letter  there? 

Mr.  Cargill.  Personally,  I  have  never  visited  this  post  office,  this 
unit  in  Ward's  plant.  I  have  never  been  there  personally  to  see  it, 
so  I  can  only  tell  you  in  generalities. 

Mr.  Curtis.  Usually,  the  public  could  use  it,  could  they  not? 

Mr.  Cargill.  If  it  is  open  to  the  public,  the  public  could  use  it. 
If  it  was  in  their  workroom  where  the  pubHc  was  excluded  from  their 
particular  operation,  then,  of  course  they  could  not  get  in  for  that 
purpose.  But  ordinarily,  a  branch  post  office,  if  you  wanted  to  mail 
something  and  you  happened  to  be  in  that  plant,  certainly  there  would 
be  no  objection,  as  far  as  the  post  office  is  concerned,  of  accepting  your 
parcel.  It  was  not  put  there  exclusively  for  the  use  of  Montgomery 
Ward,  it  was  to  accept  parcels  at  that  particular  point,  and  that  was 
the  most  convenient  place  to  accept  them. 

Mr.  Curtis.  And  stamps  could  be  bought  there  by  the  pubhc? 

Mr.  Cargill.  That  is  right,  if  they  had  stamps  for  sale  they  would 
sell  them  to  anybody  that  came  up. 

Mr.  Curtis.  These  employees  that  work  in  Ward's  store,  in  the 
branch  post  office,  where  would  they  report  to  work  in  the  morning? 

Mr.  Cargill.  They  would  report  at  that  point. 

Mr.  Curtis.  They  are  all  civil-service  employees,  aren't  they? 

Mr.  Cargill.  Yes,  sir. 

Mr.  Curtis.  They  have  to  have  a  rating  for  that  job  at  that  par- 
ticular place;  isn't  that  true?  It  is  not  a  different  group  down  there 
every  day? 

Mr.  Cargill.  It  could  be. 

Mr.  Curtis.  But  is  it? 

Mr.  Cargill.  No.  I  think  there  was  a  list  there,  that  Mr.  Dewey 
mentioned,  that  there  were  35  regular  employees.  I  may  have  that 
figure  wrong,  Mr.  Dewey. 

Mr.  Curtis.  I  think  it  was  53,  just  turned  around. 

Mr.  Dewey.  53  regular  post-office  clerks. 

Mr.  Cargill.  They  would  be  the  regulars,  and  very  likely  they 
would  be  assigned  there  day  after  day. 

Mr.  Curtis.  They  would  be  assigned  there  day  after  day,  and  while 
they  were  assigned  there,  they  would  have  no  duties  that  they  were 
bound  to  perform  at  the  main  post  office,  would  they? 

Mr.  Cargill.  But  they  would  be  subject  to  the  postmaster's 
direction  as  to  assignment  at  any  time. 

Mr.  Curtis.  Now,  what  was  the  last  day  that  the  full  force  worked 
at  the  post  office  in  Ward's  store? 

Mr.  Cargill.  It  is  my  understanding  it  was  on  April  13. 

Mr.  Curtis.  And  how  many  worked? 

Mr.  Cargill.  On  that  particular  day  there  were  75.         ' 
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Mr   Curtis.  Now,  on  that  last  day  of  work,  how  much  idleness 
was  there  in  the  post  office  in  Ward's  store? 
Mr.  Carcill.  On  that  day? 

Mr.  Curtis.  How  many  of  them  did  not  have  anything  to  do,  and 
for  how  long  a  time? 

Mr.  Cargill.  I  am  not  prepared  to  say,  sir.  I  do  not  know 
Mr.  Curtis.  Were  any  of  them  idle  that  you  know  of? 
Mr.  Cargill.  I  have  no  personal  knowledge  of  whether  there  was 
any  loitering  or  loafing,  or  anything  like  that.  The  only  information 
1  liave  IS  on  that  particular  afternoon  when  Mr.  Kirby  came  into  the 
post  office  and  stated  that  there  were  4,500  sacks  that  had  pUed  up 
there,  that  they  were  unable  to  get  out  of  the  plant,  that  their  con- 
tractor or  the  employees  of  their  contractor  had  refused  to  go  thiough 
the  picket  line  and  they  did  not  know  what  they  were  going  to  do  and 
said  they  wanted  us  to  get  those  4,500  sacks  out;  those  4,500  sacks  were 
gotten  out  on  the  night  of  AprU  13,  and  the  report  I  have  is  that  at 
1:45  on  the  mormng  of  AprU  14,  all  of  that  mail  had  been  dispatched 
from  the  Ward  plant. 

Mr.  Curtis.  Did  you  get  any  report  from  any  source  that  the  post 

\f  ^?^Pioy^es  at  W^ard's  were  idle  and  had  nothing  to  do? 

Mr.  Cargill.  The  only  report  I  had  was  that  the  postmaster,  based 
on  the  information  and  facts  before  him,  had  ordered  70  of  those  em- 
ployees back  to  the  main  office,  and  had  put  them  to  work  at  things 
there  at  the  mam  office. 

Mr.  Curtis.  Did  any  report  ever  come  to  you,  or  anyone  else  in  the 
L>epartment,  that  when  you  had  employees  in  Ward  they  did  not  have 
anything  to  do? 

Mr.  Cargill.  That  is  the  reason  they  were  withdrawn,  because  thev 
were  not  able  to  get  this  mail  out. 

♦i.^\^^^^®"  ^  ^derstand,  but  did  anyone  ever  send  you  a  report 
tliat  this  office  was  overstaffed,  that  they  were  not  doing  anvthing? 

Mr.  Cargill.  No,  sir.  &      j      "& 

Mr.  Curtis.  Or  that  there  were  10  or  20  men,  or  all  of  them  that 
aid  not  have  anything  to  do? 

Mr.  Cargill.  No,  no  such  report  as  that  came  in  to  me. 

Mr.  Curtis.  So  far  as  you  know  they  were  all  busv  clear  up  to  the 
time  they  were  withdrawn? 

^  Mr.  Cargill.  Every  man  we  have  assigned  there  should  be  kept 
busy  If  any  man  was  not  busy  it  was  the  postmaster's  duty  to 
withdraw  that  man. 

Mr.  Curtis.  Now,  if  a  patron  of  a  post  office  decides  to  change  the 
method  of  receiving  his  mail 

Mr.  Cargill  (interposing).  Is  this  an  individual? 

Mr.  Curtis  (continuing).  There  is  no  notice  required  of  that,  is 
there,  if  any  number  days? 

Mr.  Cargill.  No.     Is  this  an  individual  you  are  talking  about? 

Mr.  Curtis.  A  business  or  an  individual. 

Mr.  Cargill.  All  right.  Now,  if  it  is  a  business  as  big  as  Mont- 
gomery Ward  &  Co.,  they  would  certainly  come  down  to  us  and  try 
to  niake  arrangements,  because  there  are  43  to  48  sacks  of  mail  a  dav 
commg  m  there. 

Mr.  Curtis.  I  am  talking  about  your  postal  rules  and  regulations 
Do  they  provide  any  waiting  time  if  an  individual  or  business  wants 
to  change  theu-  method  of  receiving  their  mail? 
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Mr.  Cargill.  No,  they  do  not  have  to  give  any  advance  notice. 
It  is  just  a  matter  of  how  quickly  we  can  arrange  to  have  the  distribu- 
tion made  and  get  the  change-of-address  cards  over  to  the  carriers 
and  to  the  various  stations,  and  so  forth. 

Mr.  Curtis.  It  is  effective  immediately  when  it  is  requested? 

Mr.  Cargill.  As  quickly  as  we  can  do  it. 

Mr.  Curtis.  Now,  are  there  any  pubUshed  rules,  regulations  or 
laws  of  the  Post  Office  Department  deahng  with  the  deUvery  of  mail 
in  time  of  strike? 

Mr.  Cargill.  Except  our  pohcy  on  the  handHng  of  mail. 

Mr.  Curtis.  I  am  not  talking  about  your  policy.  I  say,  do  you 
have  any  pilblished  rules  or  regulations? 

Mr.  Cargill.  W^ell,  the  only  law  that  I  have  on  that,  I  gave  you 
a  reference  to  in  my  opening  statement. 

Mr.  Curtis.  I  mean  specifically  on  strikes.  Do  you  have  any 
published  rides,  regulations  or  laws  on  that? 

Mr.  Cargill.  Nothing  except  our  precedent  files  at  the  post  office. 

Mr.  Curtis.  Each  post  office  is  supphed  with  a  book  called  the 
Postal  Laws  and  Regulations,  and  also  the  Postal  Guide.  You  can 
find  them  in  any  post  office,  can  you  not? 

Mr.  Cargill.  Yes,  sir. 

Mr.  Curtis.  There  is  nothing  in  there  about  handHng  the  mail  in 
time  of  strike,  is  there? 

Mr.  Cargill.  I  do  not  recall  right  now.  I  do  not  think  there  is. 
So  far  as  I  recall,  there  is  nothing  in  there.  You  may  have  something 
you  are  leading  up  to,  but  I  do  not  know  what  it  is  at  the  moment. 
I  would  have  to  refresh  my  memory  before  I  can  talk  to  you  about  it. 

Mr.  Curtis.  But  it  is  the  pohcy  or  the  rule  of  the  post  office  to 
change  the  method  of  dehvering  mail  in  time  of  emergency,  is  it  not? 

Mr.  Cargill.  W^ell,  our  pohcy  is  we  make  no  change  at  those  dis- 
tressing periods  of  time. 

Mr.  Curtis.  All  right.  I  have  before  me  here  the  Postal  Laws  and 
Regulations,  and  section  776  paragraph  3  states: 

A  postmaster  at  whose  office  mail  matter  in  transit  is  lying  delayed  bv  flood 
or  other  casualty  which  has  made  the  mail  route  impassable  may  deliver  such 
matter  to  the  parties  address  upon  their  personal  or  written  applications  and 
Identification,  or  may  deliver  all  of  the  mail  for  a  particular  office  to  which  mail 
cannot  be  regularly  carried  on  account  of  such  casualties  upon  personal  applica- 
tion of  the  postmaster  or  a  sworn  employee  of  such  office. 

That  is  still  the  regulation,  is  it  not? 
Mr.  Cargill.  Yes. 
Mr.  Curtis.  Paragraph  7  says: 

Ordinary  mail  matter  in  transit  to  an  intermediate  post  office  which  is  supplied 
by  closed  pouch  by  rural  carrier  may  be  delivered  from  the  distributing  office  on 
Sundays  and  holidays  or  in  an  emergency,  when  the  office  is  open  to  the  public 
upon  addressee's  personal  or  written  application,  with  satisfactory  identification! 

That  is  still  the  rule,  is  it  not? 

Mr.  Cargill.  Yes,  and  I  think  that  is  good  law. 

Mr.  Curtis.  Yes.  In  other  words,  the  rules  of  the  post  office  are 
that  you  can  change  the  manner  of  delivering  mail  in  an  emergency, 
and  the  main  purpose  is  to  get  the  mail  through;  isn't  that  right? 

Mr.  Cargill.  It  has  always  been  the  policy  of  the  Post  Office 
Oeoartment  to  expedite  delivery  at  any  time  that  it  possibly  can. 
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Mr.  Curtis.  Yes.    And  paragraph  8  provides: 

Ordinary  mail  matter  in  transit  to  a  post  office  receiving  special  supply  may 
be  delivered  from  the  distributing  office  upon  addressee's  personal  or  written 
application  with  satisfactory  identification. 

That  is  still  the  rule,  is  it  not? 

Mr.  Cargill.  I  think  that  is  all  right.     I  think  that  is  good  law. 

Mr.  Curtis.  And  paragraph  9  provides: 

Ordinary  mail  in  transit  to  a  post  office  located  on  a  star  route  m»y  in  cases  of 
emergency  be  delivered  from  the  distributing  office  upon  the  personal  or  written 
application  of  the  addressee,  with  satisfactory  identification. 

I  do  not  contend  that  all  these  apply  specifically.  I  am  talking 
about  the  general  policy  of  the  rule. 

Is  it  not  true  that  there  was  some  mail  at  the  post  ofl5ce  in  Ward's 
which  had  been  sacked  and  distributed  by  post-office  employees 
during  the  day  of  April  12  which  was  not  sent  out  in  the  regular 
manner  and  had  to  be  transported  out  afterwards  by  Ward's  employees? 

Mr.  Cargill.  It  is  imr  understanding,  sir,  that  all  the  mail  that 
was  accepted  by  post-oflSce  employees  up  to  and  including  the  13th, 
everything  that  was  accepted  by  them  up  to  that  time,  was  delivered 
m  the  regular  course,  and  that  on  the  evening  of  the  13th  there  were 
4,500  sacks  that  were  in  the  plant  waiting  for  distribution,  and  at  1:30 
or  1:45  a.  m.  on  the  morning  of  April  14  the  last  bit  of  that  mail  was 
distributed  and  sent  to  the  railroad  stations  or  to  the  post  office  for 
proper  handling. 

Mr.  Curtis.  Now,  as  I  understand  you,  if  the  mail  reaches  the 
hands  of  a  postal  employee  and  he  accepts  it  as  a  postal  employee, 
from  then  on  the  Postal  Service  is  responsible  for  its  delivery. 

Mr.  Cargill.  It  is  United  States  mail,  then;  yes,  sir. 

Mr.  Curtis.  Now,  if  the  employees  had  been  retained  at  Ward's 
so  that  orders  for  merchandise  needed  by  farmers  and  others  over  the 
country  could  have  been  wrapped  and  given  to  those  postal  employees, 
it  would  have  had  to  have  gone  through,  would  it  not,  if  humanly 
possible  and  reasonable? 

Mr.  Cargill.  If  it  was  within  reason,  it  would  have. 

Mr.  Curtis.  Now,  by  taking  the  employees  out  Ward  &  Co.  were 
then  unable  to  place  that  responsibility  on  the  Government,  were 
they  not? 

Mr.  Cargill.  Just  a  moment.  The  postal  employees  stayed  right 
on  their  job,  accepted  all  mail  matter  that  was  presented  to  them 
until  Montgomery  Ward  broke  down  and  could  not  deliver  that  mail 
from  the  Montgomery  Ward  plant  to  the  railroad  stations,  which  was 
part  of  their  agreement  and  part  of  their  contract. 

Mr.  Curtis.  Is  it  not  true  that  Ward  employees  had  to  go  in  there 
and  do  the  sorting  and  the  sacking  of  the  mail  that  is  all  ordinarily 
done  by  Government  employees? 

Mr.  Cargill.  You  mentioned  mail.  It  is  not  mail  imtil  it  is 
accepted. 

As  to  the  sorting  of  parcels,  I  do  not  think  a  single  employee  of 
Montgomery  Ward  &  Co.  knows  the  scheme  of  Illinois,  Indiana,  or 
any  of  the  other  States  there,  Michigan,  Wisconsin.  I  do  not  believe 
any  Montgomery  Ward  employee  even  though  he  works  in  the  mail 
room,  could  distribute  the  mail  according  to  the  scheme  of  the  Post 
Office  Department.  I  may  be  wrong,  there  may  be  some  exceptions; 
you  may  have  some  former  post  office  employees  that  work  there. 
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No  one  else  except  a  postal  employee  would  have  any  right  to  accept 
the  mail.  Eveiy  bit  of  mail  that  comes  in  has  to  be  accepted  over 
the  counter,  weighed,  rated;  we  do  that  to  protect  the  revenues  of 
the  Government  Department. 

Mr.  Curtis.  You  do  not  contend  there  was  not  merchandise  there 
to  be  mailed  each  day  during  all  this  trouble? 

Mr.  Cargill.  Well,  they  run  a  big  plant  out  there.  I  do  not  know 
the  different  types  of  merchandise  they  would  want  to  mail.  They 
possibly  would  want  to  ship  baby  chicks,  they  possibly  would  want  to 
ship  perishable  matter,  they  would  rather  hand  it  to  the  Post  Office 
Department  and  say,  "All  right,  you  take  them  and  let  the  chicks  die 
on  your  hands."  They  would  probably  want  to  insure  all  this  stuff 
and  let  you  take  the  responsibility.  That  applies  not  particularly  to 
baby  chicks,  but  to  any  other  perishable  goods.  I  do  not  know  that 
there  was  any  offered  at  that  time;  I  am  using  this  just  as  an  illustra- 
tion. Certainly,  if  they  wanted  to  get  that  stuff  mailed  out  under 
those  conditions  to  fulfill  our  part  of  the  contract,  then  our  part  of  the 
contract  is  ended,  too. 

Mr.  Curtis.  Did  any  report  ever  come  to  you  to  the  effect  that 
there  was  not  any  merchandise  to  be  shipped  out  of  Ward's? 

Mr.  Cargill.  Oh,  they  had  a  store  full  of  merchandise,  Mr.  Curtis. 

Mr.  Curtis.  I  mean  that  had  been  ordered. 

Mr.  Cargill.  I  imagine  they  had  orders,  because  we  were  deliver- 
ing their  mail  to  them,  and  we  were  delivering  48  pouches  a  day  to 
them,  and  I  imagine  a  great  quantity  of  the  mail  contained  orders, 
so  I  know  they  had  orders. 

Mr.  Curtis.  I  cannot  understand  why  there  was  not  any  work  for 
the  individuals  to  do  there. 

Mr.  Cargill.  There  could  have  been  plenty  of  work  in  the  office, 
I  guess,  but  the  men  were  out  on  strike. 

Mr.  Curtis.  But  the  order  department  were  filling  the  orders,  were 
they  not? 

Mr.  Cargill.  That  I  do  not  know,  sir.  Evidently,  they  filled  some, 
because  through  channels  that  we  knew  nothing  about  they  did  get 
some  parcels  to  the  post  office  downtown  and  they  were  accepted. 

Mr.  Curtis.  But  the  employees  were  not  withdrawn  from  Ward's 
because  of  any  information  that  the  Post  Office  Department  received 
to  the  effect  that  orders  were  not  being  prepared  for  mailing? 

Mr.  Cargill.  Well,  the  postmaster  was  on  the  ground  there,  and 
when  he  said  they  did  not  have  any  work  for  them  to  do,  I  would 
have  to  take  the  postmaster's  word  for  it.  They  had  no  way  of  getting 
these  parcels  out  of  the  plant. 

The  Chairman.  Mr.  Cargill. 

Mr.  Cargill.  Yes,  sir. 

The  Chairman.  Let  us  summarize  this  thing  a  little  bit. 

As  I  understand  it,  it  is  not  your  contention  that  the  postmaster 
took  these  employees  out  of  Ward's  because  W^ard's  was  not  filling 
orders,  but  he  took  them  out  because  under  the  contract  existing  be- 
tween the  Department  and  Ward's  it  was  the  duty  of  Ward's  to  trans- 
port the  mail  from  the  plant  to  post  office  or  the  railroads. 

Mr.  Cargill.  That  is  correct,  sir. 

The  Chairman.  And  when  Ward's  could  not  fulfill  that  contract 
because  their  drivers  refused  to  cross  the  picket  line,  it  was  impossible 
for  the  clerks  in  that  station  or  unit  to  accept  the  responsibility  of 
receiving  any  further  mail  at  that  point,  is  that  correct? 
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Mr.  Cargill.  That  is  correct,  sir. 
i>  '^^^^HA^RMAN  Now,  it  happens  that  I  worked  once-  in  the  House 
l^ost  Office  over  here  in  the  Old  House  Office  Building,  I  was  chief 
clerk  in  that  office.  We  had  31  employees  besides  myself,  and  the 
postmaster  and  assistant  postmaster.  It  was  the  custom  at  that  time 
for  the  employees  of  the  House  Office  Building,  who  are  employees  of 
the  Congress  to  go  to  the  Washington  City  post  office  and  get  all 
the  mail  for  the  Members  of  Congress.  That  is  still  the  custom,  is  it 
not :  ' 

Mr.  Cargill.  I  think  it  is. 

The  Chairman.  And  under  the  policy  of  the  Post  Office  Depart- 
ment, If  the  drivers  who  have  authority  to  go  there  and  get  that  mail 
refuse  to  transport  it,  the  mail  would  stay  in  the  Washmgton  City 

^w  ^^^  "°^"  ^^^^  ^^^®^  arrangement  was  made,  would  it  not? 
Mr.  Cargill.  Yes,  sir. 

The  Chairman.  Somewhat  similar  to  this  arrangement  here,  except 
in  this  case  you  had  the  regular  employees  of  the  Chicago  post  office 
assigned  to  work  m  space  provided  by  Montgomery  Ward:  that  is 
correct,  is  it  not? 

Mr.  Cargill.  That  is  correct. 

The  Chairman.  The  responsibility  of  the  Post  Office  Department 
began  the  nimute  those  regular  clerks  of  the  Chicago  office  working 
m  Ward  s  plant  accepted  a  parcel  or  a  letter;  isn't  that  true? 

Mr.  Cargill.  That  is  correct,  sir. 

The  Chairman.  And  it  is  then  the  duty  of  the  Post  Office  Depart- 
ment to  see  to  it  that  that  mail  continues  to  its  destination. 

Mr.  Cargill.  Yes. 

\Ki^^I  Chairman.  It  was  part  of  the  agreement  that  Montgomery 
Ward  had  a  contractor  with  trucks,  approved  by  the  Post  Office 
-Uepartnient,  the  drivers  of  those  trucks  having  taken  the  oath  of 
pmce  and  bemg  approved  by  the  Post  Office  Department,  whose  duty 
It  was  to  transport  that  mail  matter  having  been  received  by  the 
regular  clerks,  to  the  railroad  or  to  the  Chicago  post  office? 

Mr.  Cargill.  That  is  correct. 

ly^  Chairman.  That  was  the  arrangement,  was  it  not? 

Mr.  Cargill.  Yes,  it  was. 

The  Chairman.  And  the  reason  you  took  the  clerks  was  because 
Montgomery  Ward  was  unable  to  fulfill  its  agreement  for  the  trans- 
portation of  the  mail  accepted  by  those  clerks? 

Mr.  Carcill.  That  is  correct,  sir. 

The  Chairman.  Now,  you  stated  in  your  opening  statement,  as  I 
recall  it,  that  the  Postmaster  General  did  not  have  authority  to 
refuse  to  handle  mail  during  a  strike.  Is  that  a  law,  a  regulation,  or 
what  is  it? 

Mr.  Cargill.  That  is  a  law,  Mr.  Ramspeck,  and  I  think  I  have  it 
right  here.     I  can  quote  that  law  for  you.     It  is  39  U.  S.  C.  492, 
Discontinuing  service  on  post  roads.'' 
It  states: 

Wlienever  in  the  opinion  of  the  Postmaster  General  the  postal  service  cannot 
A^^  continued  or  revenues  collected,  or  the  laws  mauitained  on  any  post 
road,  he  may  discontmue  all  service  on  such  road  or  any  part  thereof  until  ^he 
same  can  be  safely  restored. 

The  Chairman.  Now,  in  the  case  of  the  Montgomery  Ward  matter, 
as  I  understand  your  testimony,  on  April   13,  the  day  the  strike 
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started,  your  information  is  that  there  were  4,500  sacks  of  mail  in  that 
unit  in  the  Montgomery  Ward  plant. 

Mr.  Cargill.  Yes. 

The  Chairman.  That  mail  having  become  mail  because  it  had  been 
accepted  by  the  regular  employees  of  the  Chicago  office. 

Mr.  Carcill.  Yes. 

The  Chairman.  It  was  there,  and  the  contractors  whom  Mont- 
gomery Ward  agreed  to  furnish  to  the  Post  Office  Department  refused 
to  move  it;  is  that  correct? 

Mr.  Cargill.  That  is  correct;  sir. 

The  Chairman.  The  Post  Office  Department  then  moved  that 
mail  through  the  picket  line,  did  it  not? 

Mr.  Cargill.  The  4,500  sacks,  everything  that  had  been  accepted 
up  to  that  time. 

The  Chairman.  Because  it  was  the  responsibility  of  the  Post  Office 
Department  because  it  had  been  accepted  by  the  regular  postal  em- 
ployees and  had  become  mail  matter? 

Mr.  Cargill.  Yes,  sir. 

The  Chairman.  What  happened  was,  that  the  postmaster,  acting 
under  the  policy  of  the  Department,  refused  to  accept  any  more  mail 
after  that,  because  it  could  not  be  transported  out  of  the  Montgomery 
Ward  plant  in  accordance  with  the  agreement. 

Mr.  Cargill.  That  is  correct,  sir,  in  the  manner  in  which  it  had 
been  handled  prior  to  that  time. 

Mr.  Dewey.  I  think  there  is  a  little  item  that  should  be  further 
explained.  You  said  4,500  sacks  were  moved  through  the  picket  lines. 
According  to  the  memorandum  that  I  received  there  must  have  been 
at  least  part  of  those  4,500  sacks  that  were  moved  in  another  way, 
because  it  was  on  the  evening  of  April  12  that  1,470  sacks  of  mail  and 
990  outside  pieces  were  loaded  in  three  boxcars  which  were  switched 
via  the  Milwaukee  Railroad  to  the  union  station.  All  of  this  mail 
had  been  sacked  and  distributed  by  post  office  employees  during  the 
day  of  April  12.  The  Union  Depot  Co.  passed  these  sacks  across  the 
platform  to  the  Chicago  office. 

On  the  evening  of  April  13  the  Ward  employees  loaded  3,854  sacks 
of  mail  and  2,100  outside  pieces  into  6  boxcars  which  were  similarly 
handled,  and  on  the  14th  they  loaded  2,824  sacks  of  mail  and  704 
outside  pieces  and  1,230  c.  o.  d.  parcels  onto  4  boxcars. 

The  interesting  thing  to  me  is  apparently  there  was  no  interruption 
at  all  in  the  handling  of  a  great  portion  of  its  mail  from  Ward's  via 
boxcars  on  the  Milwaukee  Railroad  and  across  the  platform  into  the 
post  office.  There  was  never  any  interruption  in  that,  and  that  was 
one  of  the  reasons  that  shows  there  was  a  lot  of  work  to  be  done. 
There  was  no  danger,  and  just  why  that  course  was  interrupted,  I  do 
not  miderstand,  because  apparently  there  was  no  picket  line  or  any- 
thing as  far  as  those  boxcars  were  concerned,  because  they  moved  all 
the  time  continuously. 

Mr.  Cargill.  It  is  rather  strange  to  me,  and,  frankly,  I  am  not 
going  to  be  able  to  explain  that  to  you.  I  do  not  know  how  Mont- 
gomery Ward  could  have  taken  mail  that  we  had  turned  over  to  them 
in  locked  sacks  and  turned  it  over  to  unauthorized  persons.  We 
would  have  balked  on  that  and  we  would  have  refused  to  deliver  it  to 
them,  we  would  have  refused  to  let  them  turn  it  over  to  unauthorized 


250    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  Sc  CO. 

persons^  We  do  not  know  who  is  in  charge  of  those  boxcars.  We 
would  have  been  responsible  for  it  and  we  would  not  have  turned  it 
^iT^^ii^  1  "^*  "^^^^  ^^  something  that  Montgomery  Ward  &  Co 
should  explam,  as  to  why  they  were  breaking  the  agreement  with  us! 
that  then-  trucks  and  then:  authorized  representatives,  men  who  had 
actually  taken  the  oath  of  office  to  truck  the  mail,  why  they  would 
accept  that  from  us  and  then,  in  devious  ways,  put  it  into  the  boxcars 
and  so  forth.     I  would  be  unable  to  answer  that  question 

Mr.  Dewey.  This  was  on  April  12,  at  the  close  of  business,  and 
then  on  the  13th.     There  were  two  lots. 

Mr.  Cargill.  That  was  the  night  of  the  13th. 
Mr.  Dewey.  The  same  procedure  was  carried  on  apparently  right 
straight  on  through.     They  mention  the  lots  on  the  13th  and  14th- 
**  §JJ^®  ^^  through  up  until  I  believe  it  mentions  the  19th  and  20th. 
The  Chairman.  May  I  ask  a  question  there? 
Mr.  Dewey.  Yes,  indeed. 

The  Chairman.  Is  it  the  contention  of  Montgomery  Ward  that 
mail  which  had  been  accepted  by  the  employees  of  the  Post  Office 
Department  was  taken  and  put  in  boxcars  and  transported? 

Mr.  Dewey.  It  is  not  any  contention  at  all.  I  asked  for  just  a 
memorandum  as  to  what  happened,  and  these  are  the  things  that  I 
got  over  the  telephone  this  morning,  that  I  took  down  over  the 
telephone. 

The  Chairman.  The  point  I  want  to  clear  up  is  this:  Is  it  their 
contention  or  statement  that  they  took  mail  which  had  been  accepted 
by  postal  employees  and  put  it  in  boxcars  and  transported  it  to  the 
railroad  or  the  post  office? 

Mr.  Dewey.  It  says  here  on  the  evening  of  April  12,  Ward  em- 
ploye^ loaded  these  sacks.  We  know  that  the  post-office  authorities 
were  there  on  the  12th,  and  we  know  that  they  were  there  on  the  13th. 
i.>r  ^  Chairman.  That  is  what  I  want  to  clear  up.  I  want  to  ask 
Mr.  Cargill  a  question  about  that. 

If  that  took  place,  if  mail  which  had  been  accepted  by  the  postal 
employees  was  taken  out  of  their  possession  by  unauthorized  people 
somebody  violated  the  law,  did  they  not?  ' 

Mr.  Cargill.  Certainly,  we  would  not  have  turned  it  over  to 
unauthonzed  people,  we  would  have  somebody  there  to  protect  the 
naail,  somebody  that  was  a  sworn  employee  or  had  taken  the  oath  of 
office. 

Mr.  Dewey.  Mr.  Cargill,  even  during  the  whole  period  of  the  strike 
there  were  four  or  five  postal  employees  there  to  safeguard  the  Govern- 
ment property  during  the  whole  business,  so  there  was  some  Govern- 
ment supervisory  over  there  at  all  times. 

Mr.  Cargill.  Yes,  sir.  Those  4,500  sacks  were  in  the  post  office  on 
^e  evenmg  of  April  13,  and  that  is  the  evening  I  understand  that  Mr. 
Kirby  came  down  and  said  they  would  like  to  get  those  sacks  out. 
The  report  I  have  here  just  merely  states  that  these  sacks  were  gotten 
out  of  there  by  1:30  or  1:45  on  the  morning  of  April  14.  I  was  under 
the  impression  that  they  came  out  by  truck  and  that  they  came  through 
the  picket  line.  However,  that  is  just  my  supposition,  pure  and 
simple,  and  I  have  no  details  as  to  that  as  to  just  exactly  how  they 
came  out.  *^ 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    251 

The  Chairman.  The  point  I  want  to  clear  up  is  this:  that  mail — 
we  call  it  *'mail",  it  is  really  not  mail  until  it  is  in  the  hands  of  the 
Post  Office  Department  employees;  is  that  right? 

Mr.  Cargill.  That  is  right. 

The  Chairman.  Therefore  any  parcels  or  letters  that  were  trans- 
ported by  boxcars  after  April  13,  when  the  employees  had  been 
withdrawn,  were  not  mail  until  they  were  delivered  to  the  Post 
Office  Department  at  the  Chicago  office,  were  they? 

Mr.  Cargill.  That  is  correct,  sir. 

The  Chairman.  That  is  all.     Thank  you,  Mr.  Cargill. 

Mr.  Cargill.  I  want  to  thank  you  gentlemen  of  the  committee 
very  much. 

The  Chairman.  Is  Mr.  Taylor  here? 

STATEMENT    OF    WAYNE    C.    TAYLOR,    UNDER    SECRETARY    OF 

COMMERCE 

The  Chairman.  Mr.  Taylor,  do  you  have  a  prepared  statement? 
Mr.  Taylor.  Yes;  I  do,  sir. 

The  Chairman.  Will  you  give  your  full  name  and  your  title  to  the 
reporter? 

Mr.  Taylor.  My  name  is  Wayne  Chatfield  Taylor.  Under 
Secretary  of  Commerce. 

The  Chairman.  We  will  be  glad  to  hear  your  statement. 

Mr.  Taylor,  On  the  afternoon  of  April  25,  1944,  I  was  directed 
by  the  Secretary  of  Commerce  to  proceed  to  Chicago,  .III,  and  there 
to  take  possession  of,  and  operate,  the  plants  and  facilities  of  Mont- 
gomery Ward  &  Co.,  Inc.,  located  in  that  city,  pursuant  to  the  terms 
and  conditions  of  the  Executive  order  of  the  President  of  the  United 
States,  dated  April  25,  1944. 

In  order  that  all  appropriate  legal  steps  might  be  taken  to  establish 
and  maintain  possession  of  the  Chicago  plants  and  facihties  of  Mont- 
gomery Ward  &  Co.,  arrangements  were  made  for  me  to  be  accom- 
panied by  a  representative  designated  by  the  Attorney  General  of 
the  United  States.  The  Attorney  General  designated  for  that 
purpose  Mr.  Ugo  G.  Carusi,  his  executive  assistant.  Mr.  Carusi  and 
I,  together  with  Mr.  Benedict  Deinard  of  the  Department  of  Justice, 
left  Washington  late  the  afternoon  of  April  25  and  arrived  in  Chicago 
the  next  morning.  On  arrival  in  Chicago,  Mr.  Carusi  and  I  met 
Mr.  John  D.  Goodloe,  Special  Assistant  to  the  Secretary  of  Com- 
merce, who  had  been  instructed  to  meet  us  in  Chicago  and  assist  in 
any  way  possible.  Accompanied  by  Mr.  Carusi,  I  arrived  at  the 
general  offices  of  Montgomery  Ward  &  Co.,  Inc.,  619  West  Chicago 
Avenue,  at  approximately  11:50  a.  m.,  Wednesday,  April  26.  We 
proceeded  immediately  to  the  offices  of  Mr.  Sewell  L.  Avery,  chairman 
of  the  board  of  Montgomery  Ward  &  Co. ;  there  we  met  Mr.  Avery 
and  his  attorneys,  Messrs.  Stuart  S.  Ball  and  John  A.  Barr.  I 
explained  to  Mr.  Avery  the  nature  of  my  mission  and  presented  to 
him  a  certified  copy  of  the  President's  Executive  order  of  April  25 
and  a  copy  of  the  memorandum  of  the  Secretary  of  Commerce  in 
which  he  designated  me  as  his  representative  and  as  the  operating 
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manager  for  the  United  States  of  the  Chicago  plants  and  facilities  of 
Montgomery  Ward  &  Co.     I  then  read  the  following  statement: 

By  virtue  of  the  authority  vested  in  the  Secretary  of  Commerce  bv  thePresident 
?J  .  ,  United  States  and  Commander  in  Chief  of  the  Army  and'  Navv  of  the 
United  States,  I,  Wayne  Chatfield  Taylor,  Under  Secretary  of  Commerce,  do 
*?u  ^'W^.  the  presence  of  a  representative  designated  by  the  Attomev  General 
of  the  United  hi&tes,  take  possession  in  the  name  of  the  Secretary  of  Commerce 
for  and  on  behalf  of  the  United  States,  of  aU  of  the  plants  and  facilities  of  Mont- 
gomery \Vard  &  Co.  located  in  Chicago,  111.,  including  the  mail  order  house,  the 
retail  store  and  the  Schwmn  Warehouse,  together  with  the  real  and  personal 
property  and  other  assets  of  Montgomery  Ward  &  Co.  used  in  connection  with 
the  operation  of  such  plants  and  facilities. 

Until  further  notice,  such  plants  and  facilities  will  be  operated  by  the  United 
Mates  under  the  control  of  an  Operatmg  Manager  for  the  United  States,  to  be 
appointed  by  the  Secretary  of  Commerce. 

Possession  and  operation  of  the  plants  and  facilities  of  Montgomery  Ward  &  Co 
located  m  Chicago,  111.,  as  aforesaid,  will,  be  terminated  bv  the  Secretary  of 
Commerce  at  such  time  as  he  may  find  that  possession  and  operation  thereof  by 
the  United  btates  are  no  longer  required  for  the  successful  operation  of  the  war. 

I  also  delivered  to  Mr.  Avery  a  letter  addressed  to  him  by  the 
becretary  of  Commerce,  a  copy  of  which  is  attached  and  marked 
"Jlixhibit  A." 

I  then  explained  to  Mr.  Avery  that  my  instructions  were  to  ask  for 
his  full  cooperation  us  well  as  that  of  the  officials  and  staff  of  Mont- 
gomery Ward  &  Co.  and  that,  for  my  part,  I  would  do  everything 
possible  so  that  the  Government  operation  of  these  plants  would  cause 
as  little  disruption  as  possible  in  their  normal  operations. 

Messrs.  Avery,  Ball,  and  Barr  stated  that  they  had  definitely  con- 
cluded that  the  President  was  without  authority  to  issue  the  Execu- 
tive order  which  authorized  and  directed  the  Secretary  of  Commerce  to 
take  possession  of  and  operate  their  Chicago  plants  and  facihties,  and 
hence  their  position  was  that  the  Executive  order  and  all  action  grow- 
ing out  of  it  had  no  legal  standing.  Therefore,  they  repeatedly  stated 
tthat  they  could  neither  agree  to  cooperate  with  me  in  carrying  out  my 
instructions  nor  to  recognize  that  the  United  States  Government  was 
in  legal  possession  of  the  plants. 

We  had  a  somewhat  lengthy  discussion  in  which  they  elaborated 
their  position  and  during  which  I  attempted  to  ascertain  what  further 
steps  should  be  taken  to  cany  out  my  instructions.  Mr.  Avery  made 
the  very  definite  statement  that  he  would  not  surrender  possession  of 
the  plants  inasmuch  as  he  did  not  consider  that,  as  the  chief  executive 

iof  the  company,  he  could  legally  do  so  because  of  his  duties  and  re- 
sponsibilities to  the  stockholders.  In  this  connection,  he  indicated 
that  he  would  never  consent  to  the  Government's  taking  possession 
^of  the  plants  and  that  if  the  Government  wished  to  obtain  possession, 
it  would  have  to  do  so  by  force.  I  told  Mr.  Avery  that  under  the 
circumstances  I  wished  to  obtain  further  instructions  from  the  Secre- 
tary of  Commerce,  whereupon  Mr.  Carusi  and  I  left  the  offices  of 
Montgomery  Ward  &  Co.  and  proceeded  to  the  United  States  g.ttor- 
ney's  office  in  Chicago. 

After  returning  to  the  United  States  Attorney's  office,  we  were  in 
more  or  less  constant  telephone  communication  with  the  Secretary  of 
Commerce,  the  Attorney  General  and  others  during  the  com-se  of  the 
afternoon.  We  explained  the  situation  as  completely  as  possible  and 
emphasized  Mr.  Avery's  unyielding  position  and  informed  our  prin- 
1  cipals  in  Washington  that  Mr.  Avery  had  given  every  mdication  that 
I  he  wished  to  be  removed  from  the  building  by  force ;  also  that  while 
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there  would  be  no  actual  resistance  of  any  kind  to  the  Government 
representatives,  in  order  to  establish  the  Government  in  possession, 
at  least  certain  token  moves  indicating  force  would  be  necessary. 
After  conferring  with  the  Secretaj:jZLof^onim^rQ.e  and  the  Attorney 
General,  we  decided  to  asklorthe  assistaiTceof  the  United~States 
Marshal  and  several  deputies  and  to  return  to  Montgomery  Ward  & 
Co.  to  see  if  such  show  of  force  were  adequate.  I  then  returned  to  the 
offices  of  Montgomery  Ward  accompanied  by  Mr.  Carusi,  Mr.  Good- 
loe,  the  United  States  Marshal  and  eight  deputy  marshals.  We 
immediately  went  to  the  office  of  Mr.  Avery,  and,  in  the  presence  of 
those  who  accompanied  me  and  Messrs.  Ball  and  Barr,  who  were  again 
with  Mr.  Avery,  I  explained  that  the  Secretary  of  Commerce  had 
instructed  me  to  secure  assistance  from  the  United  States  Marshal's 
office  and  to  return  to  the  plant  and  to  use  whatever  force  was  neces- 
sary to  carry  out  my  instructions,  namely,  to  definitely  establish 
possession  of,  and,  on  behalf  of  the  United  States,  to  operate  such 
plants  until  further  notice.  Mr.  Avery's  response  was  much  the  same 
as  that  of  the  preceding  visit  except  that  he  pointed  out  that  at  noon, 
when  he  said  the  Government  of  the  United  States  could  get  possession 
of  the  Montgomery  Ward  Chicago  plants  only  by  force,  he  had  meant 
actual  force  and  not  a  showing  of  force  such  as  the  presence  of  the 
marshals. 

He  again  indicated  that  he  could  not  recognize  me  or  any  of  the 
gentlemen  with  me  as  having  any  lawful  authority  to  issue  any 
instructions  to  him  or  to  any  of  the  employees  or  officials  of  Mont- 
gomery Ward  &  Co.,  or  to  take  any  part  whatever  in  the  operation 
or  management  of  the  affairs  of  the  company.  Mr.  Avery  especially 
pointed  out  that  he  did  not  recognize  the  authority  of  the  United 
States  Marshal  as  the  latter  was  an  officer  of  the  Federal  Court  and 
could  act  only  under  the  instructions  of  the  Court.  At  this  point, 
Mr  Carusi  left  Mr.  Avery's  office,  and  there  followed  an  interval 
during  which  we  received  every  confirmation  that  the  officials  of 
Montgomery  Ward  &  Co.  were  adhering  to  their  original  position. 

After  approximately  30  minutes,  I  received  a  call  from  Brigadier 
General  Davis  of  the  Sixth  Service  Command,  seeking  confirmation 
of  a  request  he  had  received  to  dispatch  troops  to  the  plant  with 
instructions  to  the  officer  in  charge  to  report  to  me,  General  Davis 
having  previously  been  authorized  by  the  Under  Secretary  of  War 
to  provide  troops  under  the  terms  of  the  Executive  order.  I  told 
him  that  I  had  not  requested  the  troops  and  asked  him  to  have  the 
troops  stand  by  until  he  received  further  instructions  from  me.  A 
few  minutes  later  I  met  Mr.  Carusi  who  wanted  to  know  what  was 
delaying  the  troops.  I  told  him  of  my  telephone  conversation  a  few 
minutes  earlier  with  General  Davis.  Mr.  Carusi  stated  that  the 
question  of  the  use  of  the  troops  had  been  thoroughly  cleared  by 
telephone  with  the  Secretary  of  Commerce,  the  Attorney  General, 
and  the  Under  Secretary  of  War,  and  that  it  was  necessary  to  send 
for  the  troops  immediately  as  the  United  States  Government  must 
be  firmly  established  in  possession  of  the  plant  that  evening.  I  then 
called  General  Davis  back  on  the  telephone  and  requested  him  to 
send  the  troops  and  have  the  commanding  officer  report  to  me  on 
the  eighth  floor.  Subsequently,  at  his  request,  I  gave  General  Davis 
witten  confirmation  of  my  telephone  request  for  the  troops.  A  copy 
of  this  confirmation  is  attached  and  marked  "Exhibit  B." 
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The  detail  of  troops,  consisting  of  44  men,  in  charge  of  Lieutenant 
Pincura,  arrived  about  6:45  p.  m.,  and  Lieutenant  Pmcura  unme- 
diately  reported  to  me  on  the  eighth  floor.  I  explained  to  him  that 
there  was  no  disorder  and  that,  in  my  opinion,  it  would  be  necessary 
merely  to  estabhsh  and  maintain  the  possession  of  the  Government, 
and  that  I  would  give  him  more  detailed  instructions  after  he  had 
announced  to  Mr.  Avery  that  the  Army  was  cairying  out  the  instruc- 
tions of  the  Secretary  of  Commerce  in  estabhshing  Government 
possession  of  the  plants.  We  then  entered  Mr  Avery's  office, 
lieutenant  Pincura  stated  that  in  the  name  of  the  United  btates  he 
was  estabhshing  Government  possession  and  that  he  understood  his 
instructions  to  be  to  remove  Mr.  Avery  immediately  and  otherwise 
to  carry  out  such  instructions  as  I  might  give  him.  Mr.  Avery 
demanded  to  know  if  he  was  beine  evicted.  The  heutenant  replied 
in  the  affirmative,  but  I  corrected  him  immediately  by  saying  that  i 
had  not  given  anv  instructions  to  remove  Mr.  Avery  from  the  premises 
and  that  Mr.  Avery  was  free  to  come  and  go  as  he  pleased,  and  then 
repeated  the  instructions  that  I  had  actually  given  Lieutenant  Pm- 
cura namely,  that  he  and  the  troops  under  his  conunand  were  to 
assure  physical  possession  of  the  plant  by  the  United  States  Govern- 
ment and  to  maintain  order  if  necessary.  Mr.  Avery  then  indicated 
that  it  was  already  past  his  usual  time  to  leave  the  office  and  that  he 
would  be  leaving  anyhow  in  a  few  minutes.  A  few  moments  later  he 
left  the  office  accompanied  by  Messrs.  Ball  and  Barr. 

After  Mr  Avery's  departure,  I  amplified  my  instructions  to  Lieu- 
tenant Pincura  and  told  hun  that  he  was  to  permit  the  regular  plant 
security  force  to  fimction  normally  and  to  assist  the  regular  plant 
security  men  only  in  case  of  disorder.       ^,.  ,     ,    ,  ,, 

A  mihtary  guard  was  immediately  established  at  the  main  entrance 
and  troops  dispatched  through  the  buildmg,  with  instructions  to 
protect  the  property  and  all  pei-sons  employed  or  seekmg  employment 
therein  and  to  interfere  in  no  way  with  any  one  entermg  the  buildmg 
on  legitimate  business.  With  the  assistance  of  the  troops  and  repre- 
sentatives of  the  United  States  marshal's  office,  appropriate  notices 
to  the  effect  that  the  plants  were  now  in  the  possession  of  and  being 
operated  by  the  United  States  were  posted  at  all  entrances  m  the 
building  and  at  other  appropriate  places  within  the  buildmg.  Lieu- 
tenant Pincura  was  instmcted  to  continue  to  thus  employ  a  detail  of 
troops  on  a  24-hour  basis  and  to  hold  himself  ready  to  carry  out  such 
further  instructions  as  I  might  Issue. 

After  giving  the  necessary  instructions  to  Lieutenant  rmcura,  whom 
I  left  in  charge  of  the  plant,  we  left  the  building  ,    .      , 

I  returned  to  the  mam  office  of  Montgomery  Ward  &  Co.  at  about 
7-45  a  m  April  27,  1944,  accompanied  by  the  Hon.  Francis  Biddle, 
Attorney  General  of  the  United  States;  his  executive  assistant,  Mr 
Carusi  Mr  Hugh  B.  Cox,  Assistant  Solicitor  General  of  the  United 
States,'  and  Mr.  Goodloe.  Neither  Mr.  Avery  nor  any  of  the  other 
officials  of  the  company  had  at  that  tune  reported  for  work,  ihe 
first  one  I  was  able  to  contact  was  Mr.  H.  L.  Pearson,  vice  president 
and  treasurer,  who  in  the  presence  of  the  Attorney  General,  Mr  Carusi 
and  Mr.  Goodloe  was  asked  by  me  to  explam  the  organizational  set-up 
of  the  accounting  and  fiscal  operations  of  the  company. 
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I  stressed  the  importance  of  this  in  order  that  appropriate  steps 
might  be  taken  for  the  purpose  of  making  such  changes  in  the  books 
as  would  be  necessary  to  show  separately  the  operations  of  the  com- 
pany during  the  period  of  Government  operation.  Mr.  Pearson  was 
explaining  the  organization  of  his  office  and  the  functions  of  the  general 
comptroller,  mail-order  comptroller,  and  retail  comptroller,  and  their 
respective  staffs,  all  of  which  are  under  his  supervision,  when  Mr.  Ban- 
came  to  the  door  and  advised  Mr.  Pearson  he  was  wanted  on  the  tele- 
phone. Wlien  Mr.  Pearson  returned  he  stated  he  had  been  advised 
to  furnish  no  information  to  me  or  any  of  my  assistants,  nor  to  carry 
out  any  instructions  that  I  might  issue.  He  stated  that  he  regarded 
Mr.  Avery  as  his  superior  and  still  in  charge  of  the  affairs  of  Mont- 
gomery Ward  &  Co.,  and  he  was  receiving  his  instructions  only  from 
or  through  Mr.  Avery.  In  response  to  the  inquiry  of  the  Attorney 
General,  Mr.  Pearson  refused  to  say  who  had  aclvised  him.  The 
Attorney  General  then  specifically  asked  Mr.  Pearson  if  he  would  per- 
mit accountants,  representing  me,  who  were  shortly  expected  to  arrive, 
to  examine  the  books  of  Montgomery  Ward.  He  stated  emphatically 
he  would  not  do  so  unless  instructed  to  do  so  by  Mr.  Avery. 

The  next  officials  of  Montgomery  Ward  &  Co.  to  arrive  at  the  plant, 
or  at  least  the  next  ones  with  whom  we  were  able  to  communicate! 
were  Messrs.  Ball  and  Barr.  Each  denied  that  he  had  instructed  Mr. 
Pearson  not  to  cooperate  with  me  or  furnish  me  with  any  information 
concerning  the  books  or  records.  The  Attorney  General  asked  them 
for  assurance  that  they  would  not  instruct  Mr.  Pearson  or  any  other 
officer  or  employee  of  the  company  to  refuse  to  cooperate  with  me  or 
to  comply  with  my  instructions.  They  refused  to  give  any  such  assur- 
ance. About  this  time,  the  accountants,  who  had  been  expected,  ar- 
rived, and  Mr.  Pearson  again,  in  their  presence,  refused  Mr.  Goodloe's 
request  that  they  be  permitted  access  to  the  books  and  records  of 
Montgomery  Ward  &  Co. 

Almost  precisely  at  10  o'clock,  Mr.  Avery  arrived  at  his  office 
accompanied  by  Messrs.  Barr  and  Ball.  I  introduced  the  Attorney 
General  (Mr.  Cox  having  left  before  Mr.  Avery's  arrival).  I  explamed 
that  the  Attorney  General  was  there  to  give  me  such  legal  advice  and 
assistance  as  I  might  need ;  that  I  planned  to  remain  in  possession  of 
the  plant  and  facilities  and  to  continue  to  operate  them  and  would 
permit  no  further  mterference  or  refusal  to  comply  with  my  instruc- 
tions on  the  part  of  Mr.  Avery  or  any  other  officer  or  employee  of  the 
company.  Mr.  Avery  stated  that  he  considered  the  Executive  order 
and  all  the  acts  taken  pursuant  thereto  as  being  illegal  and  denied  that 
the  United  States  Government  was  in  possession  of  the  plant  In 
response  to  inquiries,  principally  by  the  Attorney  General,  he  stated 
that  he  would  not  comply  with  my  instructions  and  that  he  considered 
hunself  as  still  bemg  m  full  charge  of  the  plants  and  facilities  of  the 
company.  He  then  specifically  refused  our  request  that  he  call  a 
meeting  of  his  staff  so  that  we  might  talk  with  them.  He  also  refused 
to  permit  me  or  my  accountants  to  inspect  the  books  and  records,  where- 
upon I  asked  Mr.  Avery  to  leave  and  not  return  until  his  attitude  had 
changed.  Mr.  Avery  declined  to  leave  and  said  he  would  do  so  only 
if  he  was  forced  to,  and  by  force  he  meant  if  he  was  actually  bodily 
carried  out  of  the  building. 
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After  consultation  with  the  Attorney  General,  I  instructed  Major 
Weber  to  remove,  or  cause  to  be  removed,  Mr.  Avery  from  the  build- 
ing and  not  to  permit  his  return.  Major  Weber  turned  to  Mr.  Avery 
and  said  since  he  must  carry  out  these  instructions  he  hoped  Mr. 
Avery  would  just  walk  out  with  him.  Mr.  Avery  refused  to  do  so  and 
repeated  his  remark  about  not  leaving  unless  carried  out  bodily.  At 
this  point  several  soldiers,  at  Major  Weber's  command,  carried  Mr. 
Avery  from  the  office  and  out  of  the  building. 

Shortly  thereafter  the  Attorney  General  and  I  called  representatives 
of  the  press  and  described  the  events  of  the  morning.  My  statement 
to  the  press  was  as  foDows: 

I  think  you  are  all  familiar  with  the  events  so  far,  so  I  won*t  go  over  them. 
This  morning  the  Attorney  General  arrived  in  Chicago  to  advise  me,  as  the  oper- 
ating manager  for  the  United  States  of  Montgomery  Ward  &  Co.  All  the  actions 
which  have  taken  place  this  morning  have  been  on  his  advice,  and  I  would  like  to 
indicate  something  you  already  know — that  it  has  been  our  desire  in  every  way 
possible  to  obtain  the  cooperation  of  Mr.  Avery  and  all  the  members  of  his  staff. 

Unfortunately  that  was  not  possible.  We  intend  to  operate  this  plant,  and  the 
other  plants  of  Montgomery  Ward  &  Co.  which  may  appear  to  be  necessary,  and 
hope  that  we  are  able  to  accomplish  that  without  any  lose  of  efficiency,  without 
any  financial  hardships  on  the  part  of  the  stockholders,  and  certainly  without  any 
interruption  of  efficient  deliveries  to  customers  of  Montgomery  Ward  &  Co. 

I  think  at  this  time  I  would  like  to  ask  the  Attorney  General  to  describe  to  you 
the  legal  aspects,  or  anything  he  wishes  to  tell  you  about  the  events  of  this  morning. 

The  Attorney  General's  statement  was  as  follows: 

As  you  know,  the  United  States  Government  has  been  in  possession  of  this 
plant  since  yesterday  afternoon  under  an  Executive  order  of  the  President, 
directing  the  Secretary  of  Commerce  to  take  charge.  I  want  to  stress  again 
what  Mr  Taylor  has  said,  that  the  Government  is  very  anxious  that  there  should 
be  no  loss  of  efficiency  or  any  loss  to  stockholders.  When  Mr.  Avery  came  in  this 
morning  I  asked  him  if  he  would  cooperate  and  turn  over  the  books  to  our  book- 
keepers who  were  here,  and  are  here  now,  in  order  that  they  would  have  proper 
information  for  seYting  up  a  new  set  of  books.  t      i    j  v      x 

He  refused  to  do  this  and  would  not  cooperate  in  any  way.  I  asked  him  to 
call  a  staff  meeting  to  explain  to  the  staff  what  our  puipose  was  and  to  persuade 
the  staff  to  go  on  to  operate  the  company.  Mr.  Avery  refused  and  said  he  wouid 
not  cooperate  with  us  in  any  way.     Therefore,  we  told  Mr.  Avery  he  would  have 

to  leave  the  premises.  „,,  .        jT^crr-i-uf 

Mr  Avery  refused  to  do  that  at  Mr.  Taylor's  request,  and  Mr.  Taylor  therefore 

directed  Major  Weber  to  conduct  Mr.  Avery  out  of  the  plant.     Mr.  Avery  refused 

to  leave  and  had  to  be  carried  out. 

I  think  there  is  nothing  more  for  me  to  say. 

After  the  press  conference,  I  sent  word  by  Major  Weber  to  Mr. 
Clement  B.  Ryan,  President  of  Montgomery  Ward  &  Co.,  that  I 
would  hke  to  see  him  at  his  convenience.  Major  Weber  reported 
back  that  Mr.  Ryan  said  he  was  too  busy  in  a  conference  and  I  sent 
word  back  that  I  would  hke  to  see  him  at  his  earhest  convemence, 
but  in  any  event  by  12:30.  , ,      ,  .    n 

The  word  that  I  received  back  was  that  he  would  not  see  me  at  all, 
notwithstandmg  the  fact  that  it  had  been  made  perfectly  clear  to  him 
in  wilting  that  Mr.  Biddle  and  I  wished  to  talk  to  hun  informally, 
either  alone  or  with  such  of  his  staff  as  he  wished  to  brmg,  about  the 
steps  which  should  be  taken  so  that  the  operations  of  the  company 
might  be  continued  in  a  normal  manner  without  interruption  of  de- 
liveries to  customers  or  losses  to  stockholders;  also,  that  his  presence 
in  my  office  was  not  requested  for  the  purpose  of  giving  hun  any 
orders  or  directions.  A  copy  of  my  communication  to  Mr.  Ryan  m 
this  regard  is  attached  and  marked  "Exhibit  C." 
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The  Attorney  General  and  I  had  some  discussion  of  further  steps 
which  should  be  taken  and  then  proceeded  to  the  United  States 
attorney's  office  where  the  Attorney  General  and  I  reported  the 
events  of  the  morning  to  Secretary  Jones,  describing  the  complete 
impasse  which  still  existed  at  the  plant  and  general  oflBces.  I  was 
instructed  to  send  a  verbal  message  to  Mr.  Ryan  that  if  his  continued 
failure  to  communicate  with  us  indicated  that  he  would  not  cooperate 
with  me  as  the  operating  manager  of  the  United  States,  he  would  not 
be  admitted  to  the  plant  except  for  the  purpose  of  attending  the  annual 
stockholders'  meeting  the  next  day  as  long  as  his  attitude  remained 
unchanged.  A  similar  message  about  permitting  his  attendance  at 
the  stockholders'  meeting  was  transmitted  to  Mr.  Avery  through  his 
secretary. 

Early  in  the  afternoon  Mr.  Carusi,  Mr.  Goodloe,  a  small  staff  of 
accountants  and  I  returned  to  the  general  offices,  to  continue  our  at- 
tempts to  establish  a  basis  for  the  Government  operation  of  the  Chi- 
cago facilities  and  to  renew  our  efforts  to  secure  the  cooperation  of  the 
officials  of  Montgomery  Ward  &  Co.  Mr.  Goodloe  was  able  to  ar- 
range some  purely  informal  conversation  with  the  accountants  and 
Mr.  Pearson  in  order  to  obtain  some  general  knowledge  of  the  types 
of  accounts  and  the  possibility  of  segregating  the  operations  of  the 
Chicago  plants  from  those  in  other  locations. 

About  4:30  p.  m.,  we  received  word  that  the  Attorney  General 
wished  to  see  Mr.  Goodloe  and  me  in  the  United  States  Attorney's 
office  immediately.  On  arrival,  at  the  United  States  Attorney's  office, 
Mr.  Goodloe  and  I  were  informed  that  it  had  been  determineci  to  take 
legal  steps  to  prevent  any  further  interference  on  the  part  of  Mr. 
Avery  and  Qther  officials  of  Montgomery  Ward  &  Co.. in  the  Govern- 
ment's possession  and  operation  of  the  Chicago  plants  and  facilities, 
and  I  therefore  prepared  and  signed  an  affidavit  which  the  Attorney 
General  said  would  be  needed  in  connection  with  the  court  proceed- 
ings. We  then  met  with  certain  representatives  of  the  union — Mr. 
Samuel  Wolchok,  president,  and  Leonard  Levy,  executive  vice  presi- 
dent, United  Retail,  Wholesale  and  Department  Store  Employees  of 
America,  C.  1.  O.,  Henry  B.  Anderson,  president,  and  Mr.  Heisler, 
attorney,  Local  20.  After  a  full  discussion,  I  decided  that  I  should, 
as  the  operating  manager  for  the  United  States,  make  some  statement 
with  reference  to  steps  that  would  be  taken  to  carry  out  the  provi- 
sions of  the  Executive  order  with  regard  to  compliance  with  the  direc- 
tive orders  of  the  War  Labor  Board.  The  Attorney  General  agreed 
that  such  a  statement  by  me  would  be  desirable  and  the  next  day 
such  a  statement  was  made  and  posted  on  the  bulletin  boards  of  the 
various  plants  of  Montgomery  Ward  &  Co.  in  Chicago.  A  copy  of 
this  statement  is  attached,  marked  ^'Exhibit  D." 

That  night  Judge  Holly,  in  Federal  court,  issued  the  restraining 
order  requested  by  the  Attorney  General.  Thereafter,  with  the  ex- 
ception of  Mr.  Barr,  I  do  not  believe  that  any  of  the  other  officials 
named  in  the  restraining  order,  returned  to  their  offices  and  in  any  case 
we  were  able  to  communicate  with  them  only  through  their  secre- 
taries or  by  telephone. 

We  reported  the  situation  to  the  Secretary  of  Commerce  and  he 
approved  our  recommendation  that  the  situation  remain  in  status  quo 
as  far  as  possible  until  a  decision  was  announced  by  the  court;  how- 
ever, that  it  was  imperative  that  adequate  steps  be  taken  immediately 
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SO  that  the  corporate  books  and  records  of  Montgomery  Ward  &  Co. 
should  reflect  accurately  the  operations  of  the  company  during  the 
period  of  Government  possession  and  operation.  That  evening  Mr. 
Goodloe,  Mr.  Royall  and  I  discussed  the  preparation  of  a  letter  to  be 
sent  to  Mr.  Pearson,  vice  president  in  charge  of  finances,  which  would 
serve  to  carry  out  the  preliminary  steps  to  establish  a  basis  for  the  Gov- 
ernment possession  and  operation  of  the  properties  covered  by  the 
Executive  order.  A  copy  of  the  letter  to  Mr.  Pearson  is  attached, 
marked  "Exhibit  E.'' 

The  next  morning  (Saturday)  about  10:45  a.  m.,  the  Attorney  Gen- 
eral called  and  suggested  for  my  consideration  the  release  of  the  troops, 
m  view  of  the  fact  that  the  restraming  order  had  been  issued  and  pre- 
sumably would  remain  in  effect  until  the  court's  decision  was  an- 
nounced. He  read  me  a  suggested  statement  which  T  might  use  after 
giving  the  order  for  the  withdrawal  of  the  troops.  Shortly  after  11 
o  clock  I  called  General  Davis  and  requested  that  the  troops  be  with- 
drawn. I  later  confirmed  this  order  in  writing,  copy  of  which  is  at- 
tached, marked  "Exhibit  F.^'  I  released  the  statement  to  the  press  and 
at  the  press  conference  announced  the  appointment  of  Mr.  Goodloe  as 
grievance  officer.  A  copy  of  the  statement  in  connection  with  the 
withdrawal  of  the  troops  is  attached,  marked  "Exhibit  G." 

Following  the  argument  of  the  case  in  court  which  was  concluded 
late  Tuesday,  I  reported  to  the  Secretarv  of  Commerce  that  I  did 
not  beheve  there  would  be  any  further  significant  developments 
pending  the  court's  decision  which  was  expected  the  following  Mon- 
day, and  m  view  of  the  lull  which  then  existed,  it  would  be  desirable 
lor  me  to  proceed  to  Washington  in  order  to  fully  inform  him  and 
others  about  all  aspects  of  the  situation  but  primarily  to  plan  alter- 
native steps  which  should  be  ready  for  immediate  execution  when  the 
court  announced  its  decision.  It  was  necessary  for  Mr.  Goodloe, 
acting  as  grievance  officer,  likewise  IVlr.  Royall,  who  was  in  charge  of 
establishing  bases  and  methods  for  Government  operation,  to  remain 
in  Chicago.  I  arranged  to  have  Mr.  Goodloe  act  as  my  duly  accred- 
ited representative  during  my  absence. 

Mr.  Goodloe,  Mr.  Royall  and  I,  during  the  previous  days,  had 
made  repeated  attempts  to  meet  with  representatives  of  the  company 
m  order  to  take  adequate  steps  so  that  the  corporate  books  and 
records  of  the  company  would  reflect  accurately  the  operations  of  the 
company  dunng  the  period  of  Government  possession  and  operation. 
Inasmuch  as  we  had  met  with  no  success  in  these  efforts,  on  May  3, 
1944  I  wrote  a  memorandum  to  Mr.  Stuart  S.  Ball,  Secretary  of 
Montgomeiy  Ward  &  Co.,  and  to  Mr.  John  A.  Barr,  assistant  secre- 
tary of  the  company,  copies  of  which  are  attached,  marked  "Exhibit 
H  . 

I  left  Chicago  at  3:30  p.  m.  on  May  3  and  arrived  in  Washington 
the  following  morning.  I  reported  to  Secretary  Jones  on  my  arrival 
and  went  over  with  him  all  aspects  of  the  situation.  I  laid  great 
stress  on  the  difficulty  of  operation  without  cooperation  on  the  part 
of  the  management.  Both  Secretary  Jones  and  I  were  kept  fully 
informed  by  Mr.  Goodloe  and  Mr.  Royall  of  the  further  day-to-day 
developments  in  Chicago.  These  were  confined  largely  to  the  hear- 
ings on  grievance  cases  bemg  conducted  by  Mr.  Goodloe  and  the 
action  to  be  taken  after  the  election  had  been  held. 
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As  you  know,  on  Tuesday,  May  9,  1944,  the  Secretary  of  Commerce 
issued  an  order  terminating  the  possession,  control,  and  operation  by 
the  United  States  Government  and  returned  the  plants  and  facilities 
to  Montgomery  Ward  &  Co.,  as  of  7  p.  m.,  central  war  time,  May  9, 
1944. 

Would  you  like  me  to  add  Secretary  Jones'  order  and  the  statement 
which  he  issued?     I  have  them  here. 

The  Chairman.  Do  you  have  a  copy  of  it? 

Mr.  Taylor.  Yes. 

The  Chairman.  Very  well. 

(The  exhibits  and  the  order  referred  to  are  as  follows:) 

Exhibit  A 

April  25,  1944. 
Mr.  Sewell  Avery, 

President  and  Chairman  of  the  Board, 

Montgomery  Ward  &  Co.,  Chicago,  III. 

Dear  Mr.  Avery:  By  Executive  order,  a  copy  of  which  is  attached,  the  Presi- 
dent of  the  United  States  and  Commander  in  Chief  of  the  Army  and  Navy  of  the 
United  States  has  authorized  and  directed  me,  through  and  with  the  aid  of  any 
persons  or  instrumentalities  I  may  designate,  to  take  possession  of  the  plants  and 
facilities  of  Montgomery  Ward  &  Co.,  located  in  Chicago,  111.,  including  the  mail- 
order house,  the  retail  store  and  the  Schwinn  Warehouse,  together  with  the  real 
and  personal  property  and  other  assets  of  Montgomery  Ward  &  Co.  used  in  con- 
nection with  the  operation  of  such  plants  and  facilities  and  to  operate  or  to 
arrange  for  the  operation  of  such  plants  and  facilities  and  under  the  terms  and 
conditions  of  the  directive  orders  of  the  National  War  Labor  Board,  dated  Jan- 
uary 15, 1944,  and  April  5,  1944,  and  otherwise  in  such  manner  as  I  deem  necessary 
for  the  successful  prosecution  of  the  war. 

I  have  designated  Wayne  Chatfield  Taylor,  Under  Secretary  of  Commerce, 
and  have  authorized  him  in  my  name,  to  take  possession,  on  behalf  of  the  United 
States,  of  the  aforesaid  plants  and  facilities  of  Montgomery  Ward  &  Co.,  and, 
after  he  has  done  so,  to  delivery  this  communication  to  you  in  the  presence  of  a 
representative  designated  by  the  Attorney  General  of  the  United  States. 

Subject  to  such  instructions  as  may  he  issued  by  Mr.  Taylor,  the  ordinary 
operating  staff  members  of  Montgomery  Ward  &  Co.  are  retained  in  their  respec- 
tive capacities  in  the  aforesaid  plants  and  facilities.  The  officers  of  the  company 
shall  not  be  retained  except  as  expressly  authorized  by  Mr.  Taylor.  Pending 
receipt  of  such  further  instructions,  you  and  the  other  officers  and  employees  of 
Montgomery  Ward  &  Co.  are  directed  to  comply  forthwith  with  the  directive 
orders  of  the  National  War  Labor  Board,  dated  January  15,  1944,  and  AprU  5, 
1944,  but  otherwise  to  continue  to  perform  your  usual  functions  and  duties  in  con- 
nection with  the  operation  of  the  aforesaid  plants  and  facilities. 

You  are  direct  to  fly  forthwith  the  flag  of  the  United  States  of  America  on  each 
of  such  plants  and  facilities  and  to  post  forthwith  at  all  entrances  and  at  appro- 
priate places  within  each  of  such  plants  and  facilities,  a  notice  in  the  form  attached 
hereto,  marked  "Exhibit  A." 

You  are  directed  to  take  appropriate  action  to  cause  books  to  be  set  up  so  as  to 
keep  separate  the  records  with  respect  to  the  operation  of  .such  plants  and  facilities 
during  the  period  of  Government  operation. 

You  are  directed  to  issue  immediately  to  all  officials  and  to  the  managers  or 
other  persons  in  charge  of  each  of  such  plants  and  facilities,  notice  in  the  form 
attached  hereto,  marked  "Exhibit  B." 

In  order  that  there  may  be  as  little  disruption  as  possible  in  the  normal  operation 
of  the  Chicago  plants  and  faiclities  of  Montgomery  Ward  &  Co.  during  the  period 
of  Government  operation,  and  that  possession,  control  and  operation  of  such  plants 
and  facilities  may  be  restored  to  the  management  of  Montgomery  Ward  &  Co.  as 
quickly  as  possible.  I  sincerely  hope  that  I  may  have  the  full  cooperation  of  vou 
and  the  other  officials  of  Montgomery  Ward  &  Co.  in  carrying  out  the  directions 
contained  in  this  letter. 
Sincerely  yours, 

Jesse  H.  Jones, 
Secretary  of  Commerce, 
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Exhibit  B 


April  26,  1944. 


Commanding  General, 

Sixth  Service  Command. 

Sir:  This  will  request  you  to  furnish  me  with  a  sufficient  detail  of  troops  to 
take  possession  of  such  plants  and  property  of  Montgomery  Ward  &  Co.,  in 
Chicago,  III.,  as  I  may  specify. 

This  request  is  in  pursuance  to  an  Executive  order  of  April  25,  1944,  authorizing 
the  Secretary  pf  Commerce  to  take  possession  of  these  plants  and  facilities.  I 
enclose  a  copy  of  the  order  and  a  copy  of  a  notice  distributed  to  the  officials  of 
the  company.  I  shall  later  advise  you  how  long  it  will  be  necessary  to  supply 
me  with  the  troops  requested. 
Respectfully, 

-^——^  , 

Operating  Manager  for  the  United  States. 


Exhibit  C 

April  27,  1944. 
Mr.  Clement  B.  Ryan, 

President,  Montgomery  Ward  &  Co.,  Chicago,  III, 

My  Dear  Mr.  Ryan:  I  sent  word  down  through  Major  Weber  that  I  should 
like  to  see  you  at  your  convenience.  You  told  the  Major  first  that  you  w^ere 
too  busy  in  a  conference  and  finally  that  you  would  not  come  up  to  see  me  at  all. 

I  think  I  should  tell  you  why  MV.  Biddle  and  I  would  like  to  talk  to  you.  We 
are  very  anxious  that  the  operation  of  the  company  be  carried  on  without  any 
loss  either  to  stockholders  or  customers  of  the  company.  We  believe  that  an 
arrangement  can  be  worked  out  that  would  be  mutually  satisfactory  in  this 
respect.  The  purpose  of  the  meeting  is  not  to  give  you  any  orders  or  directions 
but  to  discuss  informally  the  matter  with  us.  After  the  meeting  you  can  take 
it  up  with  your  staff  or  anyone  else  you  wish.  We  should  be  glad  to  talk  with 
you  personally  or  with  the  other  executives  of  Montgomery  Ward. 

I  should  appreciate,  therefore,  very  much  if  you  would  name  a  convenient 
time  within  the  next  hour  when  we  could  see  you. 
Yours  very  truly, 

Wayne  C.  Taylor, 
"  Operating  Manager  for  the  United  States. 


Exhibit  D 

Montgomery  Ward  &  Co.,  Chicago,  III. — Statement  op  Under  Secretary 
Wayne  C.  Taylor,  Operating  Manager  for  the  United  States  of  Mont- 
gomery Ward  &  Co.:  To  Samuel  Wolchok,  President  op  the  United 
Retail,  Wholesale  and  Department  Store  Employees  op  America, 
C.  I.  O.,  AND  Henry  B.  Anderson,  President,  Local  20,  United  Mail 
Order,  Warehouse  and  Retail  Employees  Union 

The  President's  Executive  order  of  April  25,  1944,  authorizing  the  Secretary 
of  Commerce  to  take  possession  of  and  operate  the  plants  and  facilities  of  Mont- 
gomery Ward  contains  a  provision  directing  the  Secretary  of  Commerce  to  operate 
the  plants  and  facilities  of  the  company  under  the  terms  and  conditions  of  the 
directive  orders  of  the  National  War  Labor  Board,  dated  January  15,  1944,  and 
April  5,  1944.  These  orders  directed  the  local  union  and  the  company  to  extend 
the  provisions  of  the  collective-bargaining  agreement  which  included  provisions 
for  union  security,  arbitration  of  employee  grievances  and  seniority.  The  orders 
also  provided  that  the  collective  bargaining  agreement,  which  expired  on  December 
8,  1943,  should  be  extended  for  a  period  of  30  days  from  January  13,  1944, 
on  the  condition  that  if,  within  that  period,  the  parties  agreed  for  a  deter- 


mination by  the  National  Labor  Relations  Board  of  the  representation  question; 
or  if  the  union  within  that  time,  petitioned  the  Board  for  a  determination  ot  the 
representation  question,  the  contract  should  be  further  extended,  and  should 
continue  to  govern  the  relations  between  the  parties  until  the  determination  of 
the  collective  bargaining  representative  of  the  employees  involved,  or  until 
further  order  of  the  Board. 

At  the  request  of  the  President  of  the  United  States,  those  members  of  the 
union  who  had  gone  out  on  strike  returned  to  work.  The  union  has  complied 
with  the  directions  of  the  War  Labor  Board.  The  company,  by  refusing  to  deal 
with  the  union  in  accordance  with  the  provisions  of  the  contract  as  extended  by 
the  War  Labor  Board  has  not  complied  with  the  directions  of  the  War  Labor 
Board,  nor  with  the  request  of  the  President  that  it  comply  with  these  orders. 

Accordingly,  a  joint  conference  has  been  held  between  myself  and  the  repre- 
sentatives of  the  union,  to  establish  and  continue  the  labor  relations  and  the 
working  conditions  provided  for  by  the  contract  and  by  the  orders  of  the  War 
Labor  Board.  Therefore,  the  relationship  between  the  employer  and  the  union 
has  been  re-established  and  it  is  hoped  that  in  the  immediate  future,  satisfactory 
plans  will  be  worked  out. 

I  will,  therefore,  promptly  appoint  a  representative  who  will  act  as  a  grievance 
officer,  to  deal  with  the  union. 

The  union  has  assured  me  of  its  full  cooperation;  and  therefore  it  is  hoped 
that  the  operation  of  the  company  by  the  United  States  will  be  continued  without 
further  interruption  by  any  officer  or  employee  of  the  company. 

Wayne  C.  Taylor, 
Under  Secretary  of  Commerce, 
Operating  Manager  for  the  United  States  of 

Montgomery  Ward  &  Co, 
April  28,  1944 


Exhibit  E 

Montgomery  Ward  &  Co., 
•  Chicago,  III.,  April  29,  1944* 

Memorandum  for  Mr.  Harold  L.  Pearson,  Vice  President  and  Treasurer 

It  is  imperative  that  adequate  steps  be  taken  immediately  so  that  the  corporate 
books  and  records  of  Montgomery  Ward  &  Co.  reflect  accurately  the  operations 
of  the  company  during  the  period  of  Government  possession  and  operation,  with 
respect  to  the  plants  and  facilities  located  in  Chicago,  111.,  including  the  mail 
order  house,  the  retail  store,  and  the  Schwinn  warehouse. 

Our  immediate  need  is  for  the  general  ledger  or  other  general  books  of  account 
for  the  purpose  of  preparing  a  trial  balance  of  the  control  accounts.  Also  it  will 
be  necessary  hereafter  to  request  that  subsidiary  records  and  supporting  data  be 
made  available  from  time  to  time. 

As  I  have  emphasized  from  the  outset,  it  has  been  our  sincere  desire  to  cause  the 
minimum  disruption  in  the  normal  operations  and  procedures  of  the  company 
during  the  period  of  Government  operation.  Accordingly,  you  may  comply 
with  the  foregoing  request  for  certain  records  by  making  them  available  for  in- 
spection and  examination  in  their  present  location  by  my  duly  accredited  account- 
ing representatives,  who  are  immediately  available  for  these  duties. 

I  would  appreciate  it  if  you  would  advise  me  promptly  the  most  convenient 
hour  today  for  such  representatives  to  meet  with  you  for  the  purposes  of  carrying 
out  this  request.  • 

I  should  like  to  again  emphasize  that  the  purpose  of  this  request  is  to  enable 
the  Government  to  determine  the  best  and  most  expeditious  means  of  establishing 
and  maintaining  adequate  records  of  the  operation  of  the  company  during  the 
period  of  Government  possession  and  operation. 
Very  truly  yours, 

Wayne  C.  Taylor, 
Operating  Manager  for  the  United  States, 

Montgomery  Ward  &  Co. 
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Exhibit  F 

Montgomery  Ward  &  Co. 

Chicago,  111. 

April  29,  1944. 
Commanding  General,  Six  Service  Command, 
£0  North  Wacker  Drive,  Chicago,  III. 

Dear  Sir:  The  need  for  the  troops  furnished  to  me  pursuant  to  my  written 
request  to  you  dated  26  April  1944  having  passed  you  are  hereby  requested  to 
withdraw  the  troops  fiom  the  Montgomery  Ward  &  Company  property  in  Chicago. 
Very  truly  yours, 

Wayne  C.  Taylor, 
Operating  Manager  for  the  United  States, 


[Press  release,  April  29,  1944.] 


Exhibit  G 


Statement  of  Wayne  C.  Taylor 

I  have  this  morning  requested  Brig.  Gen.  John  F.  Davis  to  withdraw  all  of  the 
troops  from  the  plant  of  Montgomery  Ward  &  Co.  in  Chicago.  When  I  took  over 
the  plants  on  Tuesday  afternoon,  Mr.  Sewell  Avery  refused  to  turn  over  possession 
of  the  plants  to  the  United  States  as  directed  by  the  President  of  the  United 
States.  He  also  refused  to  turn  over  the  plants  when  deputy  marshals  were 
brought  in.  It,  therefore,  became  necessary  for  me  to  call  upon  the  Army  to 
enforce  the  President's  Executive  order. 

On  Thursday  the  United  States  District  Court  issued  an  order  restraining 
Mr.  Avery  and  other  executive  officers  of  the  company,  from  interfering  with  the 
possession  of  the  United  States.  This  order  has  been  continued  by  the  court  until 
the  questions  of  law  raised  by  the  bill  of  complaint  of  the  United  States  have  been 
determined.  Accordingly,  there  is  now  no  reason  for  the  presence  of  troops^in 
the  plant. 

Exhibit  H 

Montgomery  Ward  &  Co., 

Chicago,  III,  May  3,  1944- 

Memorandum  to  Mr.  John  A.  Barr,  Assistant  Secretary,   Montgomery 

Ward  &  Co. 

In  order  to  carry  out  the  provisions  of  the  President's  Executive  order  of 
April  25,  1944,  it  is  necessary  that  I  obtain,  as  promptly  as  possible,  a  list  by  pay 
roll  divisions  or  sections,  of  all  employees  employed  by  Montgomery  Ward  &  Co., 
in  connection  with  the  operation  of  the  plants  and  facilities  of  Montgomery  Ward 
&  Co.,  located  in  Chicago,  111.,  including  the  mail  order  house,  the  retail  store, 
and  the  Schwinn  warehouse,  as  of  12  o'clock  noon,  Wednesday,  April  26,  1944. 
I  will  appreciate  it  if  you  will  inform  me  promptly  when  these  records  will  be 
available.  You  can  communicate  with  me  through  the  offices  of  Montgomery 
Ward  &  Co.,  619  West  Chicago  Avenue,  or  through  the  Regional  Office  of  the 
Department  of  Commerce,  United  States  Court  House,  225  South  Clark  Street. 
Very  truly  yours, 

Wayne  C.  Taylor, 
Operating  Manager  for  the  United  States, 

Montgomery  Ward  &  Co. 

Montgomery  Ward  &  Co., 

Chicago,  III.,  May  2,  1944' 

Memorandum  to  Mr.  Stuart  S.  Ball,  Secretary,  Montgomery  Ward  &  Co. 

Mr.  Goodloe  has  reported  to  me  his  telephone  conversation  with  you  of  yes- 
terday regarding  my  memorandum  of  April  29,  1944,  to  Mr.  Harold  L.  Pearson. 
I  have  reread  this  memorandum  and  wish  to  repeat  what  I  told  you  over  the  tele- 
phone on  April  29,  1944,  namely,  that  it  is  imperative  that  adequate  steps  be  taken 
immediately  so  that  the  corporate  books  and  records  of  Montgomery  Ward  &  Co. 


reflect  accurately  the  operations  of  the  company  during  the  period  of  Government 
possession  and  operation,  with  respect  to  the  plants  and  facilities  located  in  Chi- 
cago, 111.,  including  the  mail-order  house,  the  retail  store,  and  the  Schwinn  ware^ 
house. 

Mr.  Nathaniel  Royall,  special  assistant  to  the  Secretary  of  Commerce,  will  con- 
tinue to  be  available  to  discuss  ways  and  means  for  establishing  accurately,  with 
the  minimum  disruption  in  the  normal  operations  and  procedures  of  the  company, 
the  best  and  most  expeditious  means  of  establishing  and  maintaining  adequate 
records  of  the  operation  of  the  company  during  the  period  of  Government  posses- 
sion and  operation. 

Mr.  Royall,  who  is  in  charge  of  my  accredited  accounting  representatives,  can 
be  reached  at  any  time  either  at  Montgomery  Ward  &  Co.,  619  West  Chicago 
Avenue,  or  through  the  regional  office  of  the  Department  of  Commerce,  United 
States  Courthouse,  225  South  Clark  Street. 
Very  truly  yours, 

Wayne  C.  Taylor, 
Operating  Manager  for  the  United  States, 

Montgomery  Ward  &  Co. 

The  Chairman.  The  committee  will  take  a  recess  now  until  2 
o'clock. 

(Whereupon,  at  12:45  p.  m.,  the  committee  recessed  until  2 
o'clock  p.  m.,  of  the  same  day. 

AFTEKNOON    SESSION 

(The  hearing  was  resumed  at  2:15  o'clock  p.  m.,  pursuant  to  the 

recess.) 

The  Chairman.  The  committee  will  come  to  order,  please, 
Mr.  Taylor,  I  think  it  might  be  well  for  the  record  to  show  what 
your  background  and  experience  has  been.     Will  you  give  us  a  brief 
resume  of  your  business  life  and  where  you  are  from,  and  so  forth? 

STATEMENT  OF  WAYNE  CHATFIELD  TAYLOR— Resumed 

Mr.  Taylor.  Do  you  want  that  fairly  complete,  sir? 

The  Chairman.  Just  in  brief. 

Mr.  Taylor.  I  was  born  in  Chicago,  111.,  on  December  19,  1893. 
My  first  business  experience  was  when  I  was  employed  by  the  Central 
Trust  Co.  of  lUinois,  that  was  in  1916. 

The  Chairman.  Is  that  a  general  banking  institution? 

Mr.  Taylor.  Yes,  that  is  a  general  banking  institution  and  as  you 
probably  know  General  Dawes  was  the  president  of  that  bank.  They 
also  had  a  corporation  known  as  Dawes  Brothers,  which  was  particu- 
larly interested  in  public  utility  property  of  one  kind  or  another. 

After  a  comparatively  short  period  with  the  bank,  I  was  transferred 
over  there.  I  continued  there  until  war  was  declared,  at  which  time  I 
went  into  the  service. 

After  I  came  back  to  this  country  my  first  job  was  with  a  concern 
known  as  the  Finance  &  Trading  Corporation.  That  was  a  New  York 
concern  with  a  Chicago  branch.  The  principal  business  was  the  in- 
vestigation of  either  new  or  sick  businesses  and  I  was  with  them,  as  I 
recall  it,  for  about  a  year.  They  closed  their  Chicago  office  and  at 
that  time  I  went  into  the  investment  banking  business. 

During  that  period  of  investment  banking  I  had  various  other  in- 
terests, including  real  estate,  farm  implements,  aviation,  various  types 
of  building  materials,  and  so  forth. 

I  helped  organize  quite  a  number  of  concerns  in  varied  fields. 

From  about  1927  until  1931 1  was  in  charge  of  the  foreign  activities  of 
my  firm.    I  spent  the  majority  of  my  time  on  the  continent  of  Europe 
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at  that  time  with  occasional  visits  to  this  country  for  business  purposes. 

In  1933  I  came  to  Washington  as  executive  assistant  to  the  Ad- 
ministrator of  the  Agricultural  Adjustment  Act. 

At  the  time  of  the  organization  of  the  Export-Import  Bank  and  the 
office  of  special  adviser  to  the  President  on  foreign  trade,  I  was  trans- 
ferred to  those  two  organizations,  which  as  you  probably  remember 
worked  together. 

In  1936,  I  believe  in  February,  I  was  appointed  Assistant  Secretary 
of  the  Treasury  and  served  in  the  Treasury  luitil  March  1939. 

After  leaving  the  Treasurj^  I  served  as  European  representative  of 
the  American  Red  Cross  from  the  fall  of  1939,  right  after  war  was  de- 
clared, until  the  fall  of  1940. 

I  returned  to  this  coimtry  in  October,  1940,  and  was  asked  to  serve 
as  Under  Secretary  of  Commerce.  I  have  been  serving  as  Under  Sec- 
retary of  Commerce  since  that  time. 

The  Chairman.  With  the  exception  of  your  Government  service, 
all  of  your  business  life  has  been  on  the  management  side? 

Mr.  Taylor.  That  is  right,  management,  investment  and  various 
other  related  activities. 

The  Chairman.  Mr.  Taylor,  when  you  arrived  at  the  Montgomery 
Ward  plant,  if  I  gather  correctly  what  happened  there,  you  made 
every  possible  effort  to  get  the  cooperation  of  Mr.  Avery  and  the  other 
officials  of  that  great  business,  did  you  not?  . 

Mr.  Taylor.  That  is  right,  sir. 

The  Chairbian.  You  never  at  anv  time  had  any  cooperation  from 
Mr.  Avery  or  any  other  official  of  that  company,  did  you? 

Mr.  Taylor.  We  had  a  great  many  conversations  of  one  type  or 
another,  during  which  I  attempted  to  establish  a  basis  for  the  Govern- 
ment operation.  But,  as  you  know,  it  is  extremely  important  in 
undertaking  any  task  of  that  type  to  establish  a  cut-off  date  and  to 
establish  the  records  on  which  Government  operation,  or  private 
operation,  would  be  based.  I  know  of  no  way  of  starting  operations 
without  deciding  when  and  what  you  are  operating. 

The  Chairman.  Did  you  find  any  official  of  the  Montgomery 
Ward  Co.  who  willingly  cooperated  with  you? 

Mr.  Taylor.  No,  sir;  not  on  any  matter  of  importance. 

The  Chairman.  I  mean  cooperation,  I  do  not  mean  acquiescing  to 
orders  particularly.  Was  there  any  spirit  of  cooperation  on  the  part 
of  any  official  of  that  company? 

Mr.  Taylor.  All  the  officials  of  Montgomery  Ward  &  Co.  were 
extremely  courteous;  I  have  absolutely  no  criticism  of  any  official 
from  that  standpoint.  But,  when  it  came  to  my  carrying  out  the 
terms  of  the  Executive  order,  there  was  no  cooperation. 

The  Chairman.  That  is  what  I  wanted  to  know. 

I  am  not  asking  for  criticism  of  the  officials  because  I  presume  they 
were  acting  under  orders  from  Mr.  Avery,  who  is  their  boss,  and  if 
they  did  not  act  under  those  orders  they  probably  would  not  have 
a  job. 

Now,  when  it  came  to  the  question  of  Mr.  Avery  himself,  he  made  it 
quite  plain  and  he  was  quite  emphatic  that  he  expected  and  wanted 
to  be  bodily  and  physically  carried  out  of  the  plant,  did  he  not? 

Mr.  Taylor.  Yes,  sir. 
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The  Chairman.  He  told  you  emphatically  that  a  United  States 
marshal  and  eight  deputies  were  not  a  force  in  sufficient  quantity  to 
accomplish  what  he  wanted,  didn't  he? 

Mr.  Taylor.  Yes,  I  think  I  have  made  that  quite  clear  in  my  state- 
ment. He  made  considerable  point  of  the  fact  that  he  could  not 
recognize  any  authority  that  had  been  presented  to  him. 

He  specifically  made  the  point,  on  which  I  cannot  comment  as  to 
the  validity  of  the  point,  because  I  am  not  a  lawyer,  that  the  United 
States  marshals  could  only  act  under  the  orders  of  the  Federal  court. 

The  Chairman.  And  they  had  no  orders  or  papers  to  serve  on  him 
or  anything  of  that  sort.  Therefore,  he  refused  to  recognize  their 
authority. 

Mr.  Taylor.  Yes. 

The  Chairman.  Did  the  Montgomery  Ward  plant  you  took  over 
have  a  guard  force? 

Mr.  Taylor.  Yes.  I  cannot  tell  you  the  exact  number  of  employees 
m  that  plant  because  I  never  had  the  employment  records. 

That  particular  building  contains  the  main  retail  store,  as  well  as 
the  executive  offices. 

The  Chairman.  Well  then,  of  course,  you  do  not  know  how  many 
persons  compose  this  guard  or  security  force? 

Mr.  Taylor.  No,  I  do  not  know,  sir. 

The  Chairman.  They  did  wear  imiforms,  didn't  they? 

Mr.  Taylor.  Yes. 

The  Chairman.  You  did  see  a  considerable  number  of  them  aroimd 
the  building,  didn't  you? 

^u'  '^^Tn^^*  ^  ^^  ^^^  ^^^^  ^  ^^^  ^^^  y^^  ^^  accurate  statement 
on  that.  They  were  carrying  on  their  regular  duties.  It  was  made 
clear  in  the  statement  and  in  the  instructions  to  the  military  detach- 
"^ent  they  were  only  to  assist  them  in  case  there  was  any  disorder. 

The  Chairman.  Would  you  say  that  there  were  many  guards  in 
that  building  or  more  than  the  number  of  deputy  marshals  vou  had 
there?  "^ 

T  ^^\  Taylor.  I  would  not  have  any  basis  for  forming  that  opinion. 
I  think  It  IS  a  perfectly  adequate  and  ordinary  security  system  which 
operates  principally  at  night.  I  beheve  it  is  the  custom  when  the 
operations  of  the  plant  are  not  going  on  to  protect  the  plant. 

The  Chairman.  That  guard  situation  is  very  much  like  that  which 
exists  m  our  Federal  buildings;  isn't  that  correct? 

Mr.  Taylor.  That  is  right. 

The  Chairman.  There  are  guards  in  uniform  at  the  doors? 

Mr.  Taylor.  Yes. 

The  Chairman.  So,  it  is  entirely  possible,  is  it  not,  that  if  you  had 
undertaken  to  have  the  marshals  carry  Mr.  Avery  out  he  might  have 
called  on  his  guards  and  you  might  have  had  disorder? 

Mr.  Taylor.  I  was  never  conscious  of  any  great  danger  of  disorder 

Ihe  Chairman.  You  were  conscious  of  the  fact  that  Mr  Avery 
said  that  the  nine  marshals  were  not  a  sufficient  force  to  get  him  out 
01  the  building? 

Mr.  Taylor.  I  think  his  emphasis  was  largely  on  the  fact  that 
marshals  did  not  have  the  necessary  authority. 

The  Chairman.  Well,  when  the  soldiers  did  carry  him  out,  he  was 
not  hurt,  was  he? 

Mr.  Taylor.  No,  sk. 


266    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CQ 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    267 


The  Chairman.  It  was  not  necessary  to  use  any  physical  force  in 
the  sense  that  he  struggled  against  their  carrying  him  out? 

Mr.  Taylor.  That  is  right,  sir. 

The  Chairman.  He  was  perfectly  content  when  they  took  hold  of 
him.  What  he  wanted  was  the  physical  force  which  he  thought,  I 
presume,  would  have  some  legal  bearing  on  the  case. 

Mr.  Taylor.  That  is  certainly  my  impression,  sir. 

The  Chairman.  That  was  the  impression  you  got? 

Mr.  Taylor.  Yes. 

The  Chairman.  After  the  injunction  was  issued  by  the  judge,  you 
still  did  not  get  any  cooperation  did  you? 

Mr.  Taylor.  As  I  brought  out  in  this  statement,  sir,  the  respons- 
ible officers  of  the  company  who  had  been  restrained  from  interfering 
with  the  operations,  with  one  exception  as  far  as  we  know,  did  not 
appear. 

The  Chairman.  They  just  disappeared? 

Mr.  Taylor.  Yes. 

The  Chairman.  They  just  did  not  show  up  any  more? 

Mr.  Taylor.  We  made  constant  attempts  to  get  in  touch  with 
them,  principally  in  connection  with  establishing  a  basis  for  Govern- 
ment operation.  That  went  on  regularly  every  day.  The  other 
primary  thing  we  did  was  to  carry  out  the  terms  of  the  Executive 
order  relating  to  the  War  Labor  Board  directives. 

The  Chairman.  Did  you  know  Mr.  Avery  before  this  incident? 

Mr.  Taylor.  Yes,  I  did,  sir. 

The  Chairman.  How  long  have  you  know  him? 

Mr.  Taylor.  I  would  say  about  20  years. 

The  Chairman.  Did  you  try  to  persuade  him  to  give  possession  to 
the  Government  under  this  order  you  were  trying  to  execute? 

Mr.  Taylor.  Yes,  sir. 

The  Chairman.  You  did  not  have  any  luck  with  him? 

Mr.  Taylor.  No,  sir. 

Mr.  Dewey.  The  resolution  offered  by  myself,  which  brought  this 
inquiry  into  being  had  to  do  with  an  investigation  of  the  seizure  of 
Montgomery-Ward  &  Co.  by  the  United  States  Government.  Most 
of  the  inquiry  that  has  been  directed  at  witnesses  has  been  on  the 
legality  of  the  seizure  and  how  far  the  rights  of  the  Chief  Executive 
go  in  wartime  to  seize  property  and  if  under  the  so-called  Smith- 
Connally  bill  the  Congress  has  given  certain  rights  or  additional 
rights  to  the  Chief  Executive. 

Now,  in  the  matter  of  the  taking  over  of  Montgomery  Ward  by 
yourself  as  representing  the  established  executive  department  and 
under  such  authority  as  had  been  given  to  you,  was  it  your  opinion 
that  the  resistance  of  Mr.  Avery  was  to  build  up  his  side  of  the  case 
as  being  a  disbeliever  in  the  authority  which  you  held,  rather  than 
any  personal  resistance  to  the  Government  or  to  the  law? 

Mr.  Taylor.  My  impression  was  that  the  legal  aspects  of  the  situa- 
tion were  predominant  in  Mr.  Avery's  mind. 

Mr.  Dewey.  Therefore,  and  it  is  my  understanding  that  Mr. 
Avery,  as  chief  executive  of  this  corporation,  felt  that  he  himself  had 
no  right  to  surrender  and  if  he  did  so  without  the  authority  of  stock- 
holders, which  of  course  could  not  be  obtained  at  once,  that  he  himself 
might  be  in  contravention  of  the  law  regarding  ownership  of  property 


and  the  turning  over  of  it  to  unauthorized  persons.     He  made  that 
very  clear,  did  he? 

Mr.  Taylor.  Yes. 

Mr.  Dewey.  I  apologize  to  the  lawyer  members  of  the  committee, 
but  I  also  am  not  a  lawyer.  However,  it  is  my  understanding  it  is 
generally  required  that  marshals  must  have  some  authority  just  as  a 
policeman  must  have  a  warrant  to  exercise  certain  rights  and  these 
marshals  at  that  time  did  not  possess  any  such  court  authority  other 
than  the  backing  of  an  Executive  order  of  the  President. 

Mr.  Taylor.  That  was  my  understanding  of  his  position. 

Mr.  Dewey.  And  then  the  next  step,  the  matter  of  being  taken  out 
by  soldiers,  probably  had  the  same  bearing  on  the  situation? 

Mr.  Taylor.  Could  you  repeat  that,  please? 

Mr.  Dewey.  Well,  the  soldiers  coming  in  was  the  next  step  in  the 
iBstablishment  of  a  forceful  removal  of  himself  in  protection  of  his 
position  against  an  illegal  seizure,  or  what  he  claimed  to  be  an  illegal 
seizure. 

Mr.  Taylor.  I  thinl?:  my  first  answer  probably  covers  that  because 
I  can  only  say  what  my  general  impression  was.  My  general  im- 
pression was  that  Mr.  Avery  was  completely  consistent,  that  all  the 
steps  which  Mr.  Avery  was  taking  had  a  legal  bearing,  or  in  his  mind 
had  a  legal  bearing  on  the  situation. 

Mr.  Dewey.  And  probably  that  same  position  of  resistance  by 
subordinates  of  Mr.  Avery  was  part  and  parcel  of  the  same  legal 
position? 

Mr.  Taylor.  That  is  my  impression. 

Mr.  Elston.  Mr.  Taylor,  you  have  said  you  went  to  Chicago 
pui-suant  to  orders  that  were  given  to  you? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Elston.  You  were  simply  fulfilling  those  orders  while  you  were 
there? 

Mr.  Taylor.  I  did  my  best  to  carry  them  out,  sir. 

Mr.  Elston.  And  as  I  understand  it,  you  were  treated  courteously 
at  all  times  by  the  officers  of  the  company? 

Mr.  Taylor.  That  is  right. 

Mr.  Elston.  And  to  sum  up  what  you  said  about  their  position, 
they  at  all  times  were  doing  what  they  did  because  they  felt  they  were 
asserting  a  legal  right? 

Mr.  Taylor.  That  was  my  impression.  Their  position  was  com- 
pletely consistent  from  the  beginning  to  the  end  insofar  as  I  was  able 
to  ascertain.  As  I  say,  I  am  not  a  lawyer,  but  that  certainly  was  the 
impression  made  on  me. 

Mr.  Elston.  And  you,  of  course,  do  not  criticize  any  person 
merely  because  he  asserts  his  legal  rights,  do  you? 

Mr.  Taylor.  No,  sir. 

Mr.  Elston.  You  feel  it  is  perfectly  just  and  proper  that  they  do 
that  and  if  you  had  some  legal  rights  to  assert  you  would  do  the  same 
thing,  wouldn't  you? 

Mr.  Taylor.  If  that  question  is  intended  to  illustrate  what  I 
would  have  done  or  if  I  would  have  done  what  Mr.  Avery  did  under 
the  particular  circumstances,  why  I  would  not  care  to  answer  that. 

Mr.  Elston.  I  will  not  press  you.  At  any  rate,  you  do  not  hold 
it  against  anybody  because  he  asserts  a  legal  right,  even  though  it  is 
asserted  against  the  Government;  that  is  right,  isn't  it? 


268    INVESTIGATIC^  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    269 


Mr.  Taylor.  That  is  right. 

Mr.  Elston.  The  chairman  attempted  in  his  questions  to  bring 
out  that  Mr.  Avery  challenged  the  abihty  of  the  marshals  to  take 
him  out  of  the  plant.  That  was  not  what  he  did  at  all,  was  it?  He 
simply  claimed  they  did  not  have  the  legal  authority  as  United  States 
marshals  to  act? 

Mr.  Taylor.  That  is  correct,  sir. 

Mr.  Elston.  He  did  not  say  they  were  not  sufficient  in  number  or 
they  did  not  have  sufficient  physical  power  to  carry  him  out,  did  he? 

Mr.  Taylor.  He  indicated  quite  clearly  that  the  presence  of  the 
marshals  was  not  sufficient  to  enable  me  to  carry  out  my  instructions. 

Mr.  Elston.  From  a  legal  standpoint. 

Mr.  Taylor.  It  was  not  sufficient  showing  of  force;  let  me  put  it 
that  way,  sir. 

Mr.  Elston.  Now,  when  the  soldiers  were  called  in,  there  had  not, 
been  up  to  that  time  any  threats  of  any  kind  against  you  or  any  other 
representative  of  the  Government? 

Mr.  Taylor.  No,  sir. 

Mr.  Elston.  And  none  of  you  were  in  any  fear,  were  you? 

Mr.  Taylor.  No,  sir. 

Mr.  Elston.  When  the  soldiers  came  into  the  plant,  how  many  of 
them  moved  into  Mr.  Avery's  private  office? 

Mr.  Taylor.  A  lieutenant  and  three  men,  as  I  recall  it. 

Mr.  Elston.  And  the  three  men  had  fixed  bayonets,  didn't  they? 

Mr.  Taylor.  As  I  recall  it,  they  did. 

Mr.  Elston.  Did  you  see  any  occasion  for  using  bayonets  in  Mr. 
Avery's  office? 

Mr.  Taylor.  The  question  of  military  equipment  of  the  armed 
forces  is  an  order  that  is  always  given  by  the  conunanding  officer  of 
the  armed  forces,  sir. 

Mr.  Elston.  You  as  a  civilian  and  a  former  member  of  the  Army 
did  not  see  any  occasion  for  using  bayonets,  did  you? 

Mr.  Taylor.  I  am  not  familiar  with  the  instructions  as  to  equipment 
given  bv  the  commanding  officer  of  the  Sixth  Service  Command. 

Mr.  Alston.  At  any  rate,  the  soldiers  stood  there  with  their  guns 
and  bayonets? 

Mr.  Taylor.  They  did. 

Mr.  Elston.  Do  you  know  the  position  they  stood  in? 

Mr.  Taylor.  Sir,  I  believe  it  was  at  attention  but  I  was  more 
interested  in  the  commanding  officer  and  Mr.  Avery  than  I  was  in 
what  the  three  enlisted  men  were  doing  at  that  time. 

Mr.  Elston.  Who  finally  gave  the  command  to  take  Mr.  Avery 
out  of  his  office? 

Mr.   Taylor.  I   did. 

Mr.  Elston.  Who  asked  you  to  give  it? 

Mr.  Taylor.  I  asked  for  the  advice  of  the  Attorney  General  and 
the  Attorney  General  advised  me  it  was  necessary  to  do  so.  I  there- 
fore gave  the  command  to  have  him  removed.  That  is  all  fully 
covered,  I  believe,  in  my  statement. 

Mr.  Elston.  Did  he  give  any  command  to  take  Mr.  Avery  out? 

Mr.  Taylor.  No;  he  did  not. 

Mr.  Elston.  I  notice  in  the  order  of  the  Secretary  of  Commerce 
at  the  time  possession  was  terminated,  the  statement  that  the  inter- 
ruptions of  production  had  been  restored.  The  company  went  on 
doing  business  all  the  time  you  were  there,  didn't  it? 


Mr.  Taylor.  Yes,  sir. 

Mr.  Elston.  Did  the  business  increase  or  decrease  while  you  were 
in  possession? 

Mr.  Taylor.  I  have  no  way  of  knowing  that,  sir,  because  we  were 
not  in  possession  of  any  records  on  which  I  could  base  an  opinion. 

Mr.  Elston.  Did  you  see  any  interruptions  to  the  business  at  any 
time? 

Mr.  Taylor.  The  principal  interruption  to  the  business  because  of 
which  I  understand  the  Executive  order  had  been  issued,  occurred 
before  I  came  to  Chicago. 

Mr.  Elston,  Now,  while  you  were  in  possession,  were  any  pohcies 
changed? 

Mr.  Taylor.  No,  sir. 

Mr.  Elston.  Was  the  check-off  system  restored? 

Mr.  Taylor.  We  carried  out  to  the  best  of  our  ability  the  terms 
of  the  Executive  order,  which  included  the  instructions  of  the  War 
Labor  Board. 

Mr.  Elston.  Did  you  collect  any  union  dues? 

Mr.  Taylor.  Not  personally,  sir. 

Mr.  Elston.  I  mean,  did  anybody  under  your  supervision  do  that? 

Mr.  Taylor.  We  had  no  access  to  the  records  which  would  indicate 
whether  that  was  done  or  whether  it  was  not  done. 

Mr.  Elston.  So  you  cannot  say  at  this  time  whether  that  took 
place  during  all  the  time  you  had  charge? 

Mr.  Taylor.  Not  to  my  knowledge.  I  gave  instructions  that  it 
should  be  done.     Whether  it  was  carried  out  or  not,  I  do  not  know. 

Mr.  Elston.  As  a  matter  of  fact,  Mr.  Taylor,  you  took  possession 
and  the  business  more  or  less  went  along  in  its  normal  way. 

Mr.  Taylor.  Those  were  my  instructions,  sir,  to  interfere  as  little 
as  possible  with  the  ordinary  operations  of  the  business. 

As  you  recall,  a  notice  was  posted  on  all  the  bulletin  boards  indi- 
cating to  the  employees  they  were  to  carry  on  with  the  regular  duties, 
and  so  on,  with  the  exception  of  the  officers  of  the  company  who  had 
been  restrained,  I  believe  they  did  so.  As  far  as  I  know,  all  the 
operations  of  the  company  were  carried  on  normally. 

Mr.  Elston.  There  was  no  further  question  after  seizure  of  the 
plant,  that  the  officers  of  the  company  and  employees  who  remained  in 
the  place  of  business  went  along  with  you  and  cooperated  and  were 
helpful  in  every  way? 

Mr.  Taylor.  Na>  sir. 

Mr.  Elston.  The  employees  were  not  helpful? 

Mr.  Taylor.  The  employees  carried  on  their  regular  duties,  sir. 

Mr.  Elston.  What  did  anybody  do  that  interfered  with  your  con- 
duct of  the  business? 

Mr.  Taylor.  After  the  restraining  order  was  issued,  there  was  no 
interference  on  the  part  of  the  officers  but  there  is  a  great  deal  of  dif- 
ference between  interference,  noninterference  and  cooperation.  I 
think  I  made  it  clear  that  the  only  way  in  which  it  was  possible  to  com- 
municate with  any  of  the  responsible  officers  of  the  company  was 
either  by  telephone  or  through  their  secretaries. 

Mr.  Elston.  Did  they  refuse,  after  you  had  seized  the  place  of 
business,  at  any  time  to  give  you  any  information  that  you  needed  in 
order  to  conduct  the  business? 
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Mr.  Taylor.  I  never  received  any  information  which  would  have 
been  useful  in  conducting  the  business. 

Mr.  Elston.  They  had  quite  a  large  force  there,  didn't  they? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Elston.  With  the  exception  of  a  few  of  the  officers,  the  entire 
force  remained  on  the  job? 

Mr.  Taylor.  As  far  as  I  know,  yes. 

Mr.  Elston.  And  the  ones  who  remained  away  were  the  managers 
of  the  company? 

Mr.  Taylor.  That  is  right. 

Mr.  Elston.  And  at  the  time  you  went  in  there  and  from  that  time 
you  became  the  manager  of  the  company? 

Mr.  Taylor.  That  is  right. 

Mr.  Elston.  And  so  you  took  their  place? 

Mr.  Taylor.  Yes. 

Mr.  Elston.  There  was  no  occasion  for  them  to  remain  around  any 
longer? 

Mr.  Taylor.  Well,  I  thiuK  that  is  a  question  of  opinion,  sir. 

Mr.  Elston.  I  believe  that  is  all. 

Mr.  Byrne.  Mr.  Taylor,  you  say  you  knew  Mr.  Avery  about  20 
years? 

Mr.  Taylor.  I  think  that  is  about  right. 

Mr.  Byrne.  Did  you  know  him  well  enough  to  talk  to  him  as 
Sewell  Avery  or  Mr.  Avery? 

Mr.  Taylor.  Mr.  Avery. 

Mr.  Byrne.  Was  he  friendly  in  his  attitude  toward  you? 

Mr.  Taylor.  Yes,  he  was. 

Mr.  Byrne.  At  any  time  during  the  period  between  the  time  you 
went  there  to  take  possession  and  the  time  that  he  was  carried  out, 
were  you  ever  with  him  alone?  Was  he  always  in  the  company  of 
Mr.  Ball  and  Mr.  Barr  or  others?  Was  he  ever  alone  and  talked  to 
you  personally  about  the  situation? 

Mr.  Taylor.  He  was  never  alone.  I  talked  to  him  personally 
about  the  situation  at  considerable  length. 

Mr.  Byrne.  But  you  never  had  any  personal,  individual,  private 
talk  with  him? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  Your  talks  with  him  regarding  your  orders  and  com- 
pliance or  noncompliance  were  entuely  when  he  was  in  the  company 
of  someone  else? 

Mr.  Taylor.  That  is  right. 

Mr.  Byrne.  I  read  in  the  papers  at  the  time  about  someone  w^^o 
was  an  employee  of  the  company  having  been  arrested  or  something 
along  that  hne,  for  taking  down  some  notice  in  the  building.  Can 
you  tell  us  anything  about  that  particular  episode,  assuming  there 
was  such  an  episode? 

Mr.  Taylor.  That  episode  occurred  on  Thursday,  May  4. 

Mr.  Byrne.  On  Thursday,  May  4? 

Mr.  Taylor.  Yes,  after  I  had  left  Chicago. 

Mr.  Byrne.  You  had  left  there? 

Mr.  Taylor.  That  was  after  I  had  left. 

Mr.  Byrne.  You  left  on  the  3d? 

Mr.  Taylor.  Yes,  I  did,  sir. 

Mr.  Byrne.  This  occurred  on  the  4th? 


Mr.  Taylor.  This  occurred  on  the  4th. 

Mr.  Byrne.  At  this  point  I  do  not  want  you  to  tell  me  something 
you  do  not  know  anthing  about  other  than  by  hearsay. 

Then,  you  knew  nothing  about  this  particular  episode  personally? 

Mr.  Taylor.  Not  personally;  I  was  fully  informed  about  it. 

Mr.  Byrne.  You  were  fully  informed? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  Will  you  give  us  the  information  you  received? 

Mr.  Taylor.  In  connection  with  the  employment  situation  we  had 
received  information  that  a  number  of  employees  were  being  dis- 
charged. It  became  necessary  to  post  a  notice  on  the  company  bulle- 
tin boards.  We  will  be  very  glad  to  introduce  that  notice  as  a  part 
of  the  record. 

Mr.  Byrne.  We  will  be  happy  to  have  it. 

Mr.  Taylor.  That  notice  indicated  that  during  the  period  of 
Government  operation  no  employee  should  be  discharged  without  the 
approval  of  the  operating  manager. 

Mr.  Byrne.  Wben  was  that  put  up? 

Mr.  Taylor.  That  was  put  up  on  Thursday,  May  4. 

Mr.  Byrne.  In  other  words,  that  was  put  up  after  you  had  left? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  It  was  not  put  up  while  you  were  there,  under  your 
personal  direction? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  Did  you  leave  orders  it  should  be  put  up  before  you 
left? 

Mr.  Taylor.  No;  I  did  not  leave  orders  that  it  should  be  put  up. 

Mr.  Byrne.  Do  you  know  who  gave  the  order  to  put  up  that 
notice? 

Mr.  Taylor.  Mr.  Goodloe. 

Mr.  Byrne.  This  gentleman  with  you? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  All  right;  proceed. 

Mr.  Taylor.  On  the  occasion  of  posting  a  former  notice  having  to 
do  with  the  carrying  out  of  our  instructions  under  the  War  Labor 
Board  Executive  order,  we  had  received  information  that  aU  those 
notices  had  been  taken  down. 

Mr.  Byrne.  How  many  of  those  notices  were  there,  if  you  know, 
how  many  were  distributed  throughout  the  plant? 

Mr.  Taylor.  The  first  notice? 

Mr.  Byrne.  Well,  all  of  them,  if  they  were  in  duplicate  or  whatever 
numbers  they  were  put  out  in. 

If  you  cannot  testify  to  this,  we  will  ask  the  gentleman  \^4th  you. 
If  you  would  rather  have  him  tell  us  of  his  own  personal  knowledge 
rather  than  to  have  you  tell  us  from  hearsay,  I  will  excuse  you  as  to 
the  answering  of  these  questions. 

Mr.  Taylor.  On  that  particular  situation  I  would  prefer  it  if  Mr. 
Goodloe  would  testify.     He  was  in  charge  of  it. 

Mr.  Byrne.  Thank  you  very  much.  We  will  take  care  of  that 
otherwise. 

You  say  your  conversations  with  Avery  were  while  he  was  in  the 
company  of  others,  as  to  the  impression  you  were  attempting  to  make 
he  should  turn  over  the  management  of  this  plant  during  the  existence 
of  the  order,  so  that  you  might  run  it  according  to  the  wishes  of  the 
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United  States  Government.  During  that  particular  period  of  your 
conversations  with  him,  was  his  attitude  one  of  friendly  objection  or 
was  it  one  of  antagonistic  objection? 

Mr.  Taylor.  I  would  describe  it  as  friendly  objection. 

Mr.  Byrne.  Based  upon  advise  of  coimsel,  as  we  sometimes  say? 
Is  that  the  impression  you  got? 

Mr.  Taylor,  That  was  the  impression  I  got,  sir. 

Mr.  Byrne.  In  other  words,  it  was  a  rather  smiling  than  what  you 
would  call  an  angry  objection?  I  simply  want  to  get  the  temperament 
of  the  man,  that  is  all. 

Mr.  Taylor.  Well,  Mr.  Avery's  position,  as  it  seemed  to  me,  was 
that  he  wished  to  do  whatever  was  necessary  to  establish  and  maintain 
his  legal  rights. 

As  far  as  any  impression  I  had,  he  was  completely  objective 
about  it. 

Mr.  Byrne.  You  say  your  first  order  to  him  was  delivered  in  the 
afternoon  of  one  day 

Mr.  Taylor.  On  the  morning  of  that  day. 

Mr.  Byrne.  In  the  morning? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  That  was  in  the  morning  after  you  arrived  there? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  At  that  time  the  Attorney  General  was  with  you? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  You  were  accompanied  by  Mr.  Goodloe  and  others? 

Mr.  Taylor.  I  was  accompanied  by  Mr.  Carusi  alone. 

Mr.  Byrne.  Yes,  I  remember.  You  stayed  there  practically  all  of 
that  day? 

Mr.  Taylor.  No;  we  were  there  on  that  first  visit  for  approxi- 
mately 1  hour. 

Mr.  Byrne.  When  was  it  you  came  back  in  the  late  evening?  That 
was  the  occasion  when  you  came  after  hours  and  Mr.  Avery  objected 
to  the  fact  that  it  was  after  6  o'clock  and  therefore  you  would  have  to 
come  back  the  following  day  as  he  was  going  home.  What  particular 
day  was  that? 

Mr.  Taylor.  That  was  the  same  day.  I  think  there  is  one  part 
of  your  question  that  is  not  exactly  as  the  circumstances  took  place, 
the  events  took  place.  We  returned  to  the  plant  of  Montgomery, 
Ward  &  Co.  I  would  say  about  4:30  in  the  afternoon,  4  o'clock  or  4:30. 

Mr.  Byrnf.  Then  you  stayed  there  until  about  half  past  6  or  7 
o'clock? 

Mr.  Taylor.  Yes;  it  was  after  7  when  we  left  the  plant. 

Mr.  Byrne.  And  during  that  particular  period  of  time  how  often 
did  you  ask  him  for  compliance,  about? 

Mr.  Taylor.  Once  very  formally.  This  is  on  the  occasion  of  the 
second  visit  and  I  believe  that  is  quite  clear  in  the  statement.  In- 
formally I  tried  to  exhaust  every  means  at  my  conmaand  to  see  that 
the  orders  were  carried  out  without  any  further  undue — what  you 
might  call  unusual  incidents. 

Mr.  Byrne.  And  was  your  last  request  of  him  shortly  before  he  left 
that  night? 

Mr.  Taylor.  No;  I  made  no  request  of  Mr.  Avery  shortly  before 
he  left  that  night. 

Mr.  Byrne.  Were  Mr.  Ball  and  Mr.  Barr  still  with  him? 


Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  They  stayed  with  him  pretty  much  all  the  time,  did 
they? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  Was  this  all  in  his  own  private  office? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  Did  he  have  anyone  else  in  the  office  other  than  Mr. 
Barr  and  Mr.  Ball  and  yourself? 

Mr.  Taylor.  His  secretary  was  in  frequent  attendance, 

Mr.  Byrne.  That  is,  in  and  out  of  the  office? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  The  secretary  occupied  an  outside  office  for  work  and 
kept  coming  in  and  talking  with  him? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  Then  it  was  the  following  morning  that  he  again 
reiterated  that  he  would  not  leave  the  plant  unless  he  was  forcibly 
removed  from  it  and  that  force  must  be  something  other  than  deputy 
sheriffs  or  marshals  because  they  had  no  right  to  do  so  unless  they  had 
a  so-called  court  order;  is  that  correct? 

Mr.  Taylor.  His  position  remained  exactly  as  it  had  been  before, 
that  is,  the  marshals,  the  troops  and  so  forth,  had  no  legal  standing. 

Mr.  Byrne.  How  many  hours  elapsed  between  the  time  he  arrived 
in  the  morning  and  the  time  the  soldiers  came  in  under  this  lieutenant 
and  stationed  themselves  around  the  room? 

Mr.  Taylor.  They  came  in  the  night  before. 

Mr.  Byrne.  They  came  in  the  night  before? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  They  were  there  throughout  the  night  so  far  as  you 
know? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  And  the  following  morning,  with  perhaps  a  change  of 
soldiers,  the  soldiers  were  there  and  it  was  then,  sometime  around 
noon,  did  you  say,  that  they  picked  him  up? 

Mr.  Taylor.  I  would  say  it  was  about  10:30,  10:15. 

Mr.  Byrne.  10:15? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  Was  that  picking  up  done  by  two  of  them  in  what  you 
call  a  carriage  fashion? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  They  did  not  have  any  guns  in  their  hands  at  the  time 
they  were  carrying  him,  did  they? 

Mr.  Taylor.  I  do  not  remembel"  that,  sir.  I  think  there  is  a  photo- 
graphic record  of  their  equipment. 

Mr.  Byrne.  I  think  I  have  seen  a  picture  of  it,  too.  But,  I  did  not 
see  in  the  picture  any  guns  and  that  is  the  reason  I  mentioned  the  fact. 

Did  you  follow  them  down  the  hall  or  how  far  did  they  go  from  the 
office  to  a  point  where  they  took  him  outside  of  the  premises? 

Mr.  Taylor.  There  is  a  rather  long  corridor  and  then  there  is  an 
elevator.  On  the  ground  floor  there  is  a  lobby  that  is  not  quite  as  big 
as  this  room;  a  very  ample  lobby.  The  distance  from  the  elevators  to 
the  front  door  I  would  estimate  is  about  40  feet. 

Mr.  Byrne.  His  office  is  on  the  eighth  floor? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  And  then,  did  you  tell  me  you  went  along  with  the 
officers  in  the  performance  of  your  duty? 
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Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  You  stayed  in  his  office? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  After  he  went  outside  of  that  particular  private  office,, 
you  remained  in  it  and  what  happened  after  that?  You  do  not  know 
because  you  did  not  see  it? 

Mr.  Taylor.  That  is  right,  sir. 

Mr.  Byrne.  Between  the  time  that  he  was  removed  from  the  prem- 
ises and  the  time  that  you  left  Chicago  was  how  long  a  period? 

Mr.  Taylor.  He  was  removed  from  the  premises  on  Thursday 
morning. 

Mr.  Byrne.  At  half  past  10? 

Mr.  Taylor.  Half  past  10,  I  would  say,  and  I  left  Chicago  the 
following  Wednesday  afternoon,  at  3:30,  a  week  later. 

Mr.  Byrne.  Between  the  time  he  was  removed  and  the  time  you 
left  Chicago,  he  did  not  come  back  again  into  the  premises  personally? 

Mr.  Taylor.  Not  as  far  as  I  know,  sir. 

Mr.  Byrne.  Between  the  time  he  left  and  the  time  you  left  there^ 
you  say  you  got  absolutely  no  cooperation  from  any  employee  of  that 
particular  concern  as  to  turning  over  books  to  you,  giving  you  a 
knowledge  of  the  conduct  of  the  business  or  the  manner  in  which  you 
should  make  a  check  on  the  affairs  of  that  firm?  Answer  that  yes 
or  no. 

Mr.  Taylor.  That  is  correct,  but  I  would  like  to  make  that  quite 
clear,  that  is,  I  did  not  attempt  to  talk  to  individual  employees  who 
were  engaged  in  their  ordinary  duties. 

Mr.  Byrne.  Now,  at  this  point  let  me  interupt  you.  Under  the 
orders  of  the  United  States  Government,  you  were  in  charge  of  that 
plant? 

Mr.  Taylor.  Yes,  sir.  * 

Mr.  Byrne.  You  did  not  say  a  thing  to  any  person  there  that  they 
should  turn  over  the  books  of  the  concern  to  you  between  the  time  that 
Avery  was  removed  and  the  time  you  left  Chicago? 

Mr.  Taylor.  Yes,  I  made  a  series  of  moves  in  that  direction. 

Mr.  Byrne.  Tell  us  about  those  series  of  moves  and  who  it  was  you 
directed  them  at. 

Mr.  Taylor.  A  certain  amount  of  that  is  in  the  statement. 

Mr.  Byrne.  I  appreciate  that. 

Mr.  Taylor.  Would  you  hke  me  to  repeat  it? 

Mr.  Byrne.  I  am  not  taking  exception  to  your  statement,  it  is  fine. 
All  I  want  is  reiteration. 

Mr.  Taylor.  The  first  attempt  that  was  made  was  with  Mr.  Ryan, 
the  president  of  the  company. 

Mr.  Byrne.  Pardon  me  at  this  point.  Did  you  ever  meet  Mr. 
Ryan? 

Mr.  Taylor.  Yes,  I  had  met  Mr.  Ryan. 

Mr.  Byrne.  During  the  time  that  you  were  in  charge? 

Mr.  Taylor.  I  met  him  the  night  before. 

Mr.  Byrne.  You  met  him  the  night  before  you  took  charge? 

Mr.  Taylor.  I  was  in  possession  in  so  far  as  the  United  States  Gov- 
ernment was  concerned  but  as  I  think  I  made  clear,  that  possession 
was  not  recognized  and  I  met  Mr.  Ryan  that  evening. 

Mr.  Byrne.  Did  you  meet  him  at  a  hotel  or  some  other  place? 

Mr.  Taylor.  In  the  office. 


Mr.  Byrne.  In  Mr.  Avery's  office? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  Do  you  know  Mr.  Ryan  personally? 

Mr.  Taylor.  I  think  I  had  met  Mr.  Ryan  before. 

Mr.  Byrne.  Years  ago? 

Mr.  Taylor.  Yes,  very  casually. 

Mr.  Byrne.  In  other  words,  you  did  not  know  him  as  well  as  you 
knew  Avery. 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  Now,  from  that  point  tell  us  what  you  did  in  attempt- 
ing to  persuade  Pearson  and  these  other  men  in  charge  of  the  books 
and  other  details  of  that  business,  to  comply  with  the  order  of  the 
United  States  Government,  the  President  of  the  United  States. 

Mr.  Taylor.  On  the  morning  of  Thursday,  the  27th,  we  sent  for 
Mr.  Pearson  in  order  to  have  a  discussion  with  him  as  to  steps  that 
might  be  taken  to  establish  the  basis  for  operations,  and  so  forth. 

Mr.  Byrne.  Did  he  comply  with  your  request  to  come  in? 

Mr.  Taylor.  As  soon  as  he  reached  the  building  he  came  into  Mr. 
Avery's  office  where  we  were. 

Mr.  Byrne.  There  he  talked  with  you  and  whoever  else  was  there? 

Mr.  Taylor.  The  Attorney  General  and  the  people  I  have  men- 
tioned in  the  statement. 

I  made  perfectly  plain  to  Mr.  Pearson  that  I  was  not  going  to  ask 
him  to  do  anything  that  would  interfere  with  what  he  considered  to  be 
his  legal  position.  But  I  endeavored  to  ascertain  the  type  of  records, 
the  possibility  of  segregating  certain  units  from  others,  and  so  on.  It 
was  all  perfectly,  I  would  say,  friendly  and  in  the  nature  of  a  business 
conversation. 

Mr.  Byrne.  In  other  words,  what  you  were  doing  is  what  we  might 
say  in  a  gentlemanly  sense  being  kind  to  him. 

Do  you  know  Pearson  personally? 

Mr.  Taylor.  There  again  I  have  not  been  in  Chicago  very  frequently 
in  recent  years  but  was  reasonably  sure  of  having  met  Mr.  Pearson 
before.  However, ^it  was  not  what  you  would  call  an  intimate 
acquaintance. 

Mr.  Byrne.  You  did  not  know  him  socially  or  anything  of  that 
kind? 

Mr.  Taylor.  No,    sir. 

Mr.  Byrne.  Tell  us  how  often  you  approached  him  and  others 
there  and  tried  to  get  them  to  comply  and  according  to  your  testimony 
secured  no  compliance  whatsoever. 

Mr.  Taylor.  The  attempts  before  Mr.  Avery  appeared,  I  think  are 
very  amply  Covered.  That  was  from  8  o'clock  in  the  morning  until  10 
o'clock,  until  Mr.  Avery  came  in.  All  our  efforts  were  to  establish  a 
basis  for  cooperation  with  other  officers  of  the  company.  Those  at- 
tempts were  unsuccessful.  After  Mr.  Avery  left  we  immediately  re- 
sumed those  attempts,  starting  with  Mr.  Ryan. 

Mr.  Byrne.  I  think  you  said  in  the  statement  Mr.  Ryan  never 
showed  up. 

Mr.  Taylor.  Well,  Mr.  Ryan  indicated  that  he  was  in  conference 
and  was  too  busy  running  Montgomery,  Ward  &  Co.  to  be  able  to  talk 
to  me. 

Mr.  Byrne.  Was  he  in  that  conference  for  a  week? 

Mr.  Taylor.  It  was  during,  I  would  say,  most  of  that  day. 
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Mr.  Byrne.  What  about  the  other  days,  did  he  ever  come  to  thp 
plant? 

Mr.  Taylor.  After  the  restraining  order  was  issued,  as  far  I  know, 
he  never  came  back  to  the  plant. 

Mr.  Byrne.  In  other  words,  you  never  saw  him  except  the  night  you 
speak  of  when  you  first  went  there  and  he  was  in  the  office? 

Mr.  Taylor.  'That  is  right. 

Mr.  Byrne.  From  that  time  until  you  left  Chicago,  Kyan  never 
showed  up? 

Mr.  Taylor.  He  attended  the  stockholders^  meeting. 

Mr.  Byrne.  You  were  not  at  the  stockholders'  meeting? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  Was  the  stockholders'  meeting  held  in  the  office  of  the 
plant  where  you  were? 

Mr.  Taylor.  No,  it  was  formally  held  in  the  plant  and  then 
adjourned  to  the  ball  room  of  the  Blackstone  Hotel. 

Mr.  Byrne.  You  did  not  go  to  the  Blackstone? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  Ryan  nevertheless  never  came  to  the  plant  while  you 
were  there? 

Mr.  Taylor.  Except  on  that  one  occasion. 

Mr.  Byrne.  That  was  on  that  particular  night? 

Mr.  Taylor.  On  the  occasion  of  coming  to  the  stockholders' 
meeting. 

Mr.  Byrne.  That  was  the  occasion  of  the  stockholders'  meeting 
and  they  adjourned  to  the  Blackstone. 

During  the  time  that  you  were  there,  did  you  have  an  accountant 
come  with  you  from  Washington? 

Mr.  Taylor.  Yes. 

Mr.  Byrne.  Did  you  go  around  with  the  accountants  and  speak  to 
the  accountants  of  the  firm  and  ask  them  to  show  your  accountants 
their  way  around? 

Mr.  Taylor.  No,  we  felt  that  was  not  feasible.  We  felt  it  was 
essential  to  talk  to  the  people  who  were  responsible.  As  you  probably 
know,  records  for  an  organization  of  that  size  are  in  constant  use  and 
scattered  all  over  the  building  so  that  the  information  that  you  would 
get  from  talking  to  any  given  individual  of  the  accounting  staff  who 
was  working  on  a  particular  piece  of  paper  would  give  you  no  indica- 
tion at  all  as  to  what  was  going  on. 

Mr.  Byrne.  I  appreciate  that. 

How  many  of  these  accountants  did  you  have  from  Washington 
that  were  there  to  take  over  and  help  you  out  in  getting  a  compre- 
hensive knowledge  of  what  it  was  all  about?  How  many  did  you  bring 
with  you? 

Mr.  Taylor.  We  had  a  man  in  charge  who  was  the  head  man. 

Mr.  Byrne.  Was  he  from  the  Commerce  Department? 

Mr.  Taylor.  He  was  acting  as  Assistant  to  the  Secretary  of  Com- 
merce. 

Mr.  Byrne.  What  is  his  name? 

Mr.  Taylor.  Nathaniel  Royall, 

Mr.  Byrne.  His  name  is  mentioned  in  your  testimony? 

Mr.  Taylor.  Yes,  sir. 

Mr.  Byrne.  How  many  men  did  he  have  with  him? 


Mr.  Taylor.  He  had  one  chief  aassistant  by  the  name  of  Mr.  Nelson 
and  he  made  arrangements  to  have  immediately  available  an  adequate 
staff  of  accountants  to  carry  out  his  instructions. 

Mr.  Byrne.  In  other  words,  if  he  had  an  opportunity  to  operate,  he 
would  have  been  able  to  bring  in  an  operating  crew  immediately? 

Mr.  Taylor.  Immediately. 

Mr.  Byrne.  He  never  got  a  chance  to  do  that,  he  never  did  have  a 
chance  to  operate? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  What  other  mechanical  forces  did  you  have  with  you? 

Mr.-  Taylor.  Mr.  Goodloe. 

Mr.  Byrne.  What  was  his  particular  purpose  there? 

Mr.  Taylor.  Mr.  Goodloe's  instructions  were  to  assist  me  in  every 
way  possible  in  carrying  out  the  tei-ms  of  the  Executive  order. 

Air.  Byrne.  What  are  his  abilities?  What  is  his  particular  forte 
in  life? 

Mr.  Taylor.  Mr  Goodloe  is  an  attorney  of  considerable  experience. 
I  believe  I  would  prefer  to  have  Mr.  Goodloe  give  you  any  details  as 
to  that. 

Mr.  Byrne.  You  know  he  is  a  man  of  ability? 

Mr.  Taylor.  I  do  indeed. 

Mr.  Byrne.  Did  he  have  assistants  with  him? 

Mr.  Taylor.  No,  sir. 

Mr.  Byrne.  In  other  words,  he  was  there  with  you  as  he  is  today, 
simply  for  the  purposes  of  counsel  and  advice? 

Mr.  Taylor.  And  in  connection  with  the  carrying  out  of  parts  of 
the  Executive  order  dealing  with  the  War  Labor  Board  directives. 
I  appointed  Mr.  Goodloe  as  grievance  officer  and  Mr.  Goodloe  acted 
as  grievance  officer. 

Mr.  Byrne.  As  far  as  you  know,  did  Mr.  Goodloe  get  anywhere 
with  these  people  he  talked  with  or  was  he  in  the  same  state  of 
separation  that  you  were  in? 

Mr.  Taylor.  Mr.  Goodloe  was  able  to  engage  in  two  or  three  infor- 
mal conversations  at  which  I  was  not  present.  But,  my  impression 
is  that  with  the  exception  of  those  which  dealt  with  the  employment 
situation  and  his  duties  as  grievance  officer,  the  character  of  the 
discussions  was  similar  to  the  conversations  which  I  have  described. 

Mr.  Byrne.  But  in  the  end  they  amounted  to  nothing  in  the  way  of 
progress  as  to  the  matter  of  taking  over  the  operation  of  the  plant? 

Mr.  Taylor.  That  is  right. 

Mr.  Byrne.  During  all  of  that  time  you  were  there,  this  week,  you 
were  at  that  plant  day  in  and  day  out  and  at  the  present  moment  you 
know  no  more  about  the  management  of  that  plant  than  you  knew 
before  you  went  into  it,  is  that  right? 

Mr.  Taylor.  No,  I  think  I  know  considerably  more  about  it  than 
when  I  went  in  at  first. 

Mr.  Byrne.  Tell  us  what  you  know  more  about  the  plant  than  you 
knew  before,  as  to  the  management. 

Mr.  Taylor.  Well,  I  have  certain  impressions  that  anybody  will  get 
even  when  visiting  a  country  where  you  do  not  speak  the  language. 

Mr.  Byrne.  Well,  that  is  all  right,  too,  Mr.  Taylor.  But  I  do  not 
view  this  as  a  humorous  situation  at  all. 

Mr.  Taylor.  No;  I  do  not  either. 
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From  the  staDdpoint  of  actual  knowledge  of  the  details  of  the  oper- 
ation, availability  of  records,  ability  to  talk  about  the  problems  of  that 
plant  with  the  officers  in  charge  of  that  plant,  I  have  learned  nothing. 

Mr.  Byrne.  You  went  there  for  a  serious  purpose  and  came  away 
absolutely  abortive,  isn't  that  so? 

Mr.  Taylor.  That  is  a  question  of  opinion,  sir. 

Mr.  Byrne.  Well,  do  you  subscribe  to  my  opinion  you  came  away 
abortive,  you  knew  nothing  more  about  that  plant  when  you  left  it 
than  when  you  entered  it?  I  mean  by  that  insofar  as  any  assistance 
from  the  plant  management? 

Mr.  Taylor.  That  is  right. 

Mr.  Byrne.  That  is  all  I  want  to  say. 

Mr.  MoNRONEY.  I  believe  this  subject  may  be  broken  into  two 
general  questions,  the  one  which  the  committee  has  discussed  as  to 
the  right  of  the  President  to  seize  and,  I  believe  the  country  is  not 
only  interested  in  that  phase  of  the  problem,  but  also  in  the  method  of 
seizure  by  armed  force. 

Throughout  your  testimony  here  you  have  detailed  that  Mr.  Avery 
refused  to  recognize  the  order  of  the  President. 

Mr.  Taylor.  That  is  right. 

Mr.  MoNRONEY.  He  refused  to  recognize  the  presence  of  the 
United  States  marshals  as  being  the  token  force  necessary  for  seizure? 

Mr.  Taylor.  Yes. 

Mr.  MoNRONEY.  He  then  refused  to  recognize  the  presence  of 
soldiers  at  the  plant  as  accomplishing  the  seizure  of  the  plant? 

Mr.  Taylor.  Yes. 

Mr.  MoNRONEY.  In  your  statement  you  indicate  that  Mr.  Avery 
had  given  every  indication  he  wished  to  be  removed  from  the  build- 
ing by  force.     Will  you  elaborate  on  that  a  little  bit? 

Mr.  Taylor.  That  I  think  goes  back  to  the  original  conversation 
that  I  had  on  the  morning  of  my  arrival.  Mr.  Avery  made  his  posi- 
tion extremely  clear  and  that  is,  he  did  not  recognize  any  of  the  in- 
structions or  authorities  which  I  had  presented  to  him. 

I  endeavored  to  ascertain  what  would  satisfy  Mr.  Avery  in  order 
to  keep  his  legal  position,  as  he  had  described  it,  and  in  that  first 
conversation  and  in  all  subsequent  conversations  it  was  made  perfectly 
clear  that  Mr.  Avery  did  not  feel  that  he  had  the  right  to  leave  and 
that  it  would  be  necessary  to  remove  him  from  the  building. 

There  were  any  number  of  individual  questions  and  answers,  all  of 
which  emphasized  that  particular  point.  It  was  completely  consistent 
with  his  position  throughout. 

Mr.  MoNRONEY.  Did  that  appear  to  be  a  decision  arrived  at  on  the 
spur  of  the  moment? 

Mr.  Taylor.  It  did  not  appear  that  way  to  me. 

Mr.  MoNRONEY.  It  appeared  to  you  to  have  been  on  the  advice  of 
counsel  and  considerable  thought  had  been  given  to  the  requirement 
that  some  forcible  arm  of  the  Government  eject  him  from  the  premises; 
is  that  right? 

Mr.  Taylor.  Yes,  sir. 

Mr.  MoNRONEY.  Was  there  any  other  arm  of  the  Government  that 
could  have  been  used,  other  than  that  which  was  brought  into  play? 

Mr.  Taylor.  As  I  think  I  made  clear  before,  all  the  legal  aspects 
of  this  situation  were  obviously  of  the  greatest  importance  and  I  acted 
entirely  on  the  basis  of  advice  and  consultation  with  the  chief  legal 


officers  of  this  Government  and  I  do  not  think  my  opinion  on  that 
particular  point  would  be  valid,  because  I  do  not  know. 

Mr.  MoNRONEY.  But  repeatedly  it  was  demanded  more  force  would 
be  necessary  to  recognize  the  seizure  of  the  plant? 

Mr.  Taylor.  That  force  would  be  necessary  but  the  question  of 
amount  was  never  specifically  indicated.  In  fact,  I  endeavored  to  find 
out  what  would  be  the  appropriate  amount  without  success. 

Mr.  MoNRONEY.  The  morning  that  Mr.  Avery  was  removed  from 
the  building,  was  there  any  effort  made  to  prevent  his  entrance  into 
the  plant? 

Mr.  Taylor.  No,  sir. 

Mr.  MoNRONEY.  No  instructions  were  given  to  the  guards  or  to 
anyone  else? 

Mr.  Taylor.  No,  sir.  The  instructions  which  I  had  given  the 
previous  evening  were  still  in  effect,  in  other  words,  that  Mr.  Avery 
was  free  to  come  and  go. 

Mr.  MoNRONEY.  Perhaps  the  technical  and  legal  evidence  of 
seizure  in  prohibiting  him  from  entering  the  plant  would  not  have  been 
recognized  by  Mr.  Avery  and  his  attorney  as  tantamount  to  his 
removal  from  the  premises;  is  that  right? 

Mr.  Taylor.  I  do  not  know,  sir.     That  was  not  discussed. 

The  Chairman.  Mr.  Taylor,  to  sum  this  situation  up,  as  I  under- 
stand it  you  arrived  in  Chicago  on  the  26th  of  April.  You  went 
immediately  to  the  plant  and  conferred  with  Mr.  Avery  and  while 
he  was  courteous  to  you  he  never  at  any  time  recognized  you  were 
there  with  any  legal  authority  or  that  you  had  any  legal  possession 
of  the  plant. 

Mr.  Taylor.  That  is  right,  sir. 

The  Chairman.  He  never  changed  that  attitude  at  all? 

Mr.  Taylor.  That  is  correct,  sir. 

The  Chairman.  In  the  first  instance,  some  of  the  officials  were 
willing  to  cooperate  but  later,  after  a  telephone  communication, 
they  declined  to  cooperate;  is  that  right? 

Mr.  Taylor.  I  think  the  type  of  cooperation  I  was  asking  for  was 
more  from  the  standpoint  of  general  information  so  as  to  enable  the 
company  and  myself  to  come  to  some  workable  agreement  rather  than 
a  direct  demand  for  cooperation  in  carrying  out  my  orders. 

The  Chairman.  Mr.  Pearson  was  discussing  those  matters  with  you 
when  he  was  called  out  to  the  telephone  and  when  he  came  back  he 
refused  to  discuss  the  matter  any  further;  is  that  right? 

Mr.  Taylor.  That  is  right. 

The  Chairman.  The  court  restraining  order  was  issued  on  the  night 
of  the  27th,  I  believe,  wasn^t  it?  That  was  the  day  after  you  f&st 
arrived? 

Mr.  Taylor.  Yes,  the  day  after  I  first  arrived. 

The  Chairman.  And  after  the  court  order  had  been  signed,  re- 
ferring to  the  supervisors  and  officials  of  the  company,  would  it  be  fair 
to  describe  their  attitude  as  a  sit-down  strike? 

Mr.  Taylor.  They  did  not  appear. 

The  Chairman.  The  officers  did  not  appear? 

Mr.  Taylor.  No,  sir. 

The  Chairman.  But  the  supervisory  employees  who  remained  in 
the  plant  and  worked  did  not  cooperate,  did  they? 
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Mr.  Taylor.  Their  instructions  were  to  carry  on  their  regular 
duties.  As  far  as  I  was  able  to  determine,  they  were  carrying  on  their 
regular  duties. 

The  Chairman.  But  they  were  not  giving  you  any  information? 

Mr.  Taylor.  No',  sir.  As  a  matter  of  fact,  I  did  not  attempt  to 
get  any  information  of  any  significance  from  them. 

The  Chairman.  Isn't  it  true  of  this  situation,  Mr.  Taylor,  that 
you  went  there  and  courteously  tried  to  carry  out  your  duties  under 
the  Executive  order? 

Mr.  Taylor.  Yes,  sir. 

The  Chairman.  You  met  with  courtesy  but  refusal? 

Mr.  Taylor.  Yes. 

The  Chairman.  And  as  a  matter  of  fact,  you  never  did  operate 
that  plant? 

Mr.  Taylor.  In  terms  of  what  I  would  consider  operations,  and 
this  has  no  bearing  on  the  purely  legal  aspects  of  it,  the  answer  is  no, 
I  did  not. 

The  Chairman.  On  instructions  from  Mr.  Avery,  perhaps  instruc- 
tions given  under  advice  of  counsel,  the  principal  officers  or  responsible 
officers  of  that  concern  refused  to  either  recognize  the  authority  of  the 
President  and  his  order,  which  you  were  trying  to  execute  and  declined 
to  cooperate  even  after  the  court  had  issued  an  order  restraining  them 
from  interference;  is  that  right? 

Mr.  Taylor.  Yes,  sir. 

The  court  order  restrained  them  from  interfering  with  me  on  the 
premises.  I  assume  they  interpreted  their  absence  was  carrying  out 
that  order. 

The  Chairman.  Having  legally  established  his  right,  if  that  was  the 
purpose  of  Mr.  Avery's  attitude,  the  court  order  having  been  issued, 
the  officers  of  that  company  could  have  cooperated  with  you  without  in 
any  way  interfering  with  the  legal  situation,  could  they  not? 

Mr.  Taylor.  I  would  think  so. 

The  Chairman.  That  is  all. 

Mr.  Goodloe,  we  would  like  to  ask  you  a  few  questions.  Will  you 
give  us  yoxu"  name?    . 

STATEMENT  OF  JOHN  D.  GOODIOE,  SPECIAL  ASSISTANT  TO  THE 

SECRETARY  OF  COMMERCE 

Mr.  Goodloe.  My  name  is  John  D.  Goodloe,  special  assistant  to 
the  Secretary  of  Commerce. 

Mr.  Byrne.  Where  do  you  live? 

Mr.  Goodloe.  Washington. 

Mr.  Byrne.  How  long  have  you  been  in  Washington? 

Mr.  Goodloe.  About  13  years. 

Mr.  Byrne.  What  has  been  your  occupation  while  in  Washington? 

Mr.  Goodloe.  I  have  been  a  lawyer  in  Government  service  since 
about  August,  1931. 

Mr.  Byrne.  Since  1931? 

Mr.  Goodloe.  Yes,  sir. 

Mr.  Byrne.  In  what  division  or  divisions? 

Mr.  Goodloe.  Originally  with  the  Federal  Farm  Board  as  law 
clerk  to  Justice  Reed,  who  was  then  general  counsel.  Since  that  time 
I  have  been  with  the  R.  F.  C,  Commodity  Credit,  Farm  Credit,  and 
Department  of  Agriculture;  and  for  the  last  4  years  with  the  R.  F.  C. 


Mr.  Byrne.  Where  did  you  come  from  originally? 

Mr.  Goodloe.  Kentucky. 

Mr.  Byrne.  What  part  of  Kentucky? 

Mr.  Goodloe.  Richmond,  near  Lexington. 

Mr.  Byrne.  What  is  your  background  as  to  education? 

Mr.  Goodloe.  I  did  4  or  5  years  newspaper  work  in  Kentucky  and 
I  went  to  the  University  of  Kentucky.  I  had  my  legal  education  at 
Harvard  Law  School. 

Mr.  Byrne.  You  were  with  Mr.  Taylor  in  the  Montgomery  Ward 
plant  during  the  period  that  he  has  testified  to? 

Mr.  Goodloe.  Most  of  the  time.  I  was  not  present  at  the  initial 
meeting  between  Mr.  Avery  and  Mr.  Taylor  and  Mr.  Carusi.  But 
on  the  afternoon  they  returned  with  the  marshals  I  was  present  and 
was  present  most  of  the  time  thereafter. 

Mr.  Byrne.  Will  you  tell  us  fully  what  occurred  regarding  that 
particular  statement  made  on  the  newspapers  with  reference  to  some 
notice  taken  from  the  wall  by  some  official  of  the  Montgomery- Ward 
Co.?  For  that  particular  act  he  had  been  either  charged  with  or 
arrested  or  something  was  done  to  him. 

If  you  will  tell  us  the  whole  story,  I  will  be  very  thankful. 

Mr.  Goodloe.  Before  Mr.  Taylor  had  left  he  had  posted  a 
notice  in  the  plant  with  reference  to  the  steps  that  were  to  be  taken 
to  carrv  out  the  War  Labor  Board  directive  orders  of  January  15  and 
April  5,  1944. 

Mr.  Byrne.  You  do  not  mean  personally? 

Mr.  Goodloe.  No,  sir;  he  had  them  posted. 

Mr.  Byrne.  He  had  ordered  the  posting? 

Mr.  Goodloe.  Yes,  sir. 

Mr.  Byrne.  Can  you  tell  us  how  those  notices  were  posted,  who 
posted  them  and  where  they  were  posted  in  the  building? 

Mr.  Goodloe.  They  were  ported  on  the  bulletin  boards.  There 
was  more  than  one  bulletin  board  on  each  floor  of  the  building  and 
they  were  posted  there. 

Mr.  Byrne.  Did  you  see  them  on  the  boards? 

Mr.  Goodloe.  Yes. 

Mr.  Byrne.  Did  you  prepare  the  notices? 

Mr.  Goodloe.  The  notice  I  am  speaking  of  now  was  the  one  that 
was  first  put  up  on  Mr.  Taylor's  order.  A  great  many  of  those,  if  not 
all  of  them,  were  subsequently  torn  down  and  removed  from  the 
bulletin  boards  after  the  troops  were  withdrawn  the  Saturday  of  the 
first  week. 

Mr.  Byrne.  Do  you  know  who  tore  them  down? 

Mr.  Goodloe.  ISfo,  sir. 

Mr.  Byrne.  That  was  not  done  by  you  or  any  of  your  subordinates? 

Mr.  Goodloe.  Oh,  no. 

Mr.  Byrne.  That  was  not  done  by  Mr.  Taylor? 

Mr.  Goodloe.  No. 

Mr.  Byrne.  It  was  not  done  by  anyone  in  the  United  States 
service? 

Mr.  Goodloe.  No,  sir. 

Mr.  Byrne.  What  did  the  notice  state,  generally?  Have  you  a 
copy  of  it? 

Mr.  Goodloe.  We  have  a  copy  of  that. 

Mr.  Byrne.  It  is  part  of  an  exhibit? 
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Mr.  GooDLOE.  It  is  included  as  an  exhibit  in  Mr.  Taylor's  statement. 

Mr.  Byrne.  What  exhibit? 

Mr.  GooDLOE.  Exhibit  D. 

Mr.  Byrne.  That  is  the  exhibit  entitled  "Montgomery  Ward  & 
Co. — Statement  of  Under  Secretary  Wayne  C.  Taylor/'  and  so  forth? 

Mr.  Taylor.  That  is  the  one. 

Mr.  Byrne.  Signed  by  you  and  dated  April  28,  1944? 

Mr.  Taylor.  Yes. 

Mr.  GooDLOE.  That  is  not  the  one  posted  resulting  in  the  incident 
of  which  you  speak. 

Mr.  Byrne.  That  was  one  which  had  been  torn  down  also,  but  it  is 
not  the  one  the  papers  had  reference  to? 

Mr.  GooDLOE.  That  is  right. 

Mr.  Byrne.  Have  you  got  the  one  the  papers  did  refer  to  ? 

Mr.  GooDLOE.  I  am  going  to  give  you  that  in  just  a  moment. 

Notwithstanding  the  fact  that  the  Government  was  in  possession  of 
the  plant  and  the  facilities,  and  notwithstanding  the  fact  that  the  court 
had  issued  the  restraining  order,  the  officials  of  Montgomery  Ward 
continued  to  discharge  employees  without  oiu*  knowledge  or  approval. 

Mr.  Byrne.  Do  you  know  that  personally?  You  say  they  con- 
tinued to  discharge  employees.  Are  you  personally  aware  of  that  fact 
by  direct  knowledge? 

Mr.  GooDLOE.  Yes,  sir. 

Mr.  Byrne.  Well,  tell  us  what  direct  knowledge  you  have  of  that 
particular  fact? 

Mr.  GooDLOE.  I  put  up  this  notice  which  said  that  in  the  future  no 
dismissals  were  to  be  made. 

Mr.  Byrne.  Read  the  whole  notice  if  you  will,  for  the  record. 

Mr.  GooDLOE  (reading): 

NOTICE 


To  All  Officials  of  Montgomery  Ward  &  Co.  and  to  the  Managers  and 
Other  Person?  in  Charge  of  Each  Plant  ob  Facility  of  Montgomery 
Ward  &  Co.  Located  in  Chicago 

As  of  April  26,  1944,  the  Secretary  of  Commerce,  pursuant  to  an  Executive 
Order  of  the  President  dated  April  25,  1944,  took  possession  of  and  since  that  time 
has  been  operating  for  and  on  behalf  of  the  United  States  of  America,  the  plants 
and  facilities  of  Montgomery  Ward  &  Co.  located  in  Chicago,  including  the  Mail 
Order  House,  the  Retail  Store  and  the  Schwinn  Warehouse. 

Notwithstanding  the  foregoing,  and  the  further  fact  that  Montgomery  Ward 
&  Co.  and  its  officers  and  executives  are  enjoined  from  obstructing,  disturbing,  and 
interfering  with  the  possession,  control,  and  operation  of  such  plants  and  facilities 
by  the  United  States  of  America  by  a  temporary  restraining  order  issued  on  April 
27,  1944,  by  the  Honorable  William  H.  Holly,  Judge  of  the  United  States  District 
Court  for  the  Northern  District  of  Illinois,  numerous  employees  engaged  in  the 
operation  of  such  plants  and  facilities  since  the  aforementioned  date  have  been 
and  are  being  discharged  by  the  officials  of  Montgomery  Ward  &  Co.  without  the 
knowledge,  consent,  or  approval  of  the  Operating  Manager  for  the  United  States 
or  anyone  designated  by  him  to  approve  of  such  action. 

Therefore,  notice  is  hereby  given: 

1.  That  the  dismissals  of  all  employees  dismissed  or  discharged  from  service 
in  the  aforementioned  plants  and  facilities  of  Montgomery  Ward  &  Co.  on  and 
after  April  26,  1944,  shall  not  be  effective  unless  or  until  the  reasons  for  said 
dismissals  have  been  submitted  to,  and  approved  by,  the  operating  manager  for 
the  United  States  or  his  duly  authorized  representative. 

2.  That  no  further  dismissals  are  to  be  made  of  employees  in  the  aforementioned 
plants  or  facilities  of  Montgomery  Ward  &  Co.  unless  the  reasons  therefor  are 


first  submitted  to  and  approved  by  the  operating  manager  for  the  United  States 
or  his  duly  authorized  representative. 

John  D.  Goodloe, 

Duly  authorized  representative  of  the  Operating  Manager  of  the  United  Stales 
of  Montgomery  Ward  &  Co. 

This  notice  is  the  property  of  the  United  States  of  America. 

Mr.  Byrne.  How  is  that  signed? 

Mr.  Goodloe.  Signed  John  D.  Goodloe,  Duly  Authorized  Repre- 
sentative of  the  Operatmg  Manager  of  the  United  States  of  Mont- 
gomery Ward  &  Company. 

Mr.  Byrne.  That  is  dated  when? 

Mr.  Goodloe.  It  is  not  dated  but  it  was  put  up  on  the  morning  of 
May  4. 

Mr.  Byrne.  It  was  put  up  on  the  fourth  of  May,  although  it  is  not 
dated? 

Mr.  Goodloe.  That  is  right,  sir. 

Mr.  Byrne.  Proceed  from  that  point  on.  You  were  about  to  tell  us 
about  your  personal  knowledge  of  discharges  by  the  company  of  em- 
ployees in  contravention  of  that  order  and  the  rights  of  the  Govern- 
ment at  that  time  on  those  premises. 

Mr.  Goodloe.  A  few  minutes  after  this  notice  was  posted  one  of 
the  company  officials 

Mr.  Byrne  (interposing).  Who,  if  you  know? 

Mr.  Goodloe.  Mr.  P.  R.  Sowell,  assistant  to  the  operating  vice-pres- 
ident, I  believe,  it  was,  removed  one  of  the  notices. 

Mr.  Byrne.  How  do  you  know  he  removed  it? 

Mr.  Goodloe.  I  heard  a  report  to  that  effect  almost  immediately 
and  of  course  the  newspapers  carried  accounts  of  the  incident  and  Mr. 
Sowell's  arrest. 

Mr.  Byrne.  Arrested  by  whom? 

Mr.  Goodloe.  I  believe  by  an  F.  B.  I.  agent. 

Mr.  Byrne.  By  an  F.  B.  I.  agent? 

Mr.  Goodloe.  Yes. 

Mr.  Byrne.  Under  your  orders? 

Mr.  Goodloe.  No,  sir. 

Mr.  Byrne.  Had  you  given  orders  to  the  F.  B.  I.  agents  to  arrest 
anyone  who  did  anything  in  contravention  of  the  laws  of  the  United 
States? 

Mr.  Goodloe.  I  had  not  personally. 

Mr.  Byrne.  Do  you  know  those  orders  were  given? 

Mr.  Goodloe.  Yes,  sir. 

Mr.  Byrne.  Who  gave  those  orders? 

Mr.  Goodloe.  Well,  I  put  this  notice  up  and  I  told  the  Secretary  of 
Commerce  and  the  Attorney  General  on  the  telephone  that  I  was  going 
to  put  it  up  in  order  to  stop  these  unauthorized  dismissals.  They 
agreed  that  was  the  proper  thing  to  do.  I  then  said  that  I  expected 
that  we  would  have  trouble  as  to  the  tearing  down  of  these  notices  just 
as  we  had  on  the  previous  notice. 

Mr.  Byrne.  Who  did  you  tell  that  to? 

Mr.  Goodloe.  The  Secretary  of  Commerce  and  the  Attorney  Gen- 
eral. 

Mr.  Byrne.  The  Attorney  General  was  present  there  in  Chicago? 

Mr.  Goodloe.  He  was  back  in  Washington;  this  was  by  telephone. 

Mr.  Byrne.  A  telephone  conversation? 
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Mr.  GooDLOE.  Yes.  He  indicated  that  steps  would  be  taken  to 
prevent  that. 

Mr.  Byrne.  And  then  it  was  that  this  man  Sowell  tore  down  one  of 
these  notices  and  he  was  seen  by  an  F.  B.  I.  agent  and  arrested;  is  that 
right? 

Mr.  GooDLOE.  That  is  right,  sir. 

Mr.  Byrne.  Was  he  arrested  with  the  particular  paper  in  his  hand? 

Mr.  Goodloe.  That  is  my  understanding,  but  I  was  not  present 
on  the  first  floor  where  it  happened. 

Mr.  Byrne.  What  is  that  F.  B.  I.  agent's  name? 

Mr.  GooDLOE.  That  I  do  not  recall,  sir. 

Mr.  Byrne.  We  will  have  to  find  that  out. 

Mr.  GooDLOE.  Shortly  after  this  notice  was  published  I  received 
several  lists  of  employees  who  had  been  discharged  by  the  company 
subsequent  to  noon,  April  26,  when  the  Government  took  possession. 

Mr.  Byrne.  You  had  received  a  number  of  lists  of  employees  who 
had  been  discharged  improperly? 

Mr.  GooDLOE.  That  had  been  discharged  without  authority  from 
Mr.  Taylor. 

Mr.  Byrne .  Exactly,  without  authority  from  Mr.  Taylor.  Now, 
have  you  got  those  lists  with  you? 

Mr.  Goodloe.  No. 

Mr.  Byrne.  Can  you  secure  them? 

Mr.  GooDLOE.  I  could  get  them. 

Mr.  Byrne.  Will  you  please  bring  them  here  and  put  them  in  as 
part  of  this  testimony? 

Mr.  GooDLOE.  I  will  be  glad  to  furnish  them  if  the  committee 
desires  them  to  be  put  in  the  record. 

Mr.  Byrne.  If  the  chairman  says  so,  we  will  be  happy  to  have 
them.  We  would  like  to  have  it  as  a  part  of  the  record.  It  is  part 
of  the  res  gestae. 

The  Chairman.  Yes,  you  can  put  them  in. 

Mr.  Byrne.  It  is  all  part  of  the  res  gestae. 

Now,  proceed  from  that  point.     Go  right  along. 

Mr.  GooDLOE.  I  will  have  to  get  that  particular  information  for 
you. 

Mr.  Byrne.  That  can  be  done  later  on.  We  will  be  here  for  quite 
a  while,  a  couple  of  weeks  from  now  anyway. 

Mr.  GooDLOE.  Well,  I  think  that  answers  the  question  you  had 
asked  about  this  notice. 

Mr.  Byrne.  I  will  ask  you  now  another  question. 

After  this  arrest  by  the  F.  B.  I.  agent  of  this  man,  what  was  done, 
if  anything,  with  that  particular  man  who  was  arrested? 

Mr.  GooDLOE.  I  do  not  know  of  my  own  personal  knowledge  but 
I  undersood  he  was  arraigned  and  subsequently  the  case  was  dis- 
missed.    That  was  a  matter  not  under  my  direction. 

Mr.  Byrne.  You  did  not  appear? 

Mr.  GooDLOE.  No,  sir. 

Mr.  Byrne.  You  did  not  appear  in  the  matter? 

Mr.  Goodloe.  No,  sir. 

Mr.  Byrne.  And  the  arrest,  in  your  opinion,  Mr.  Goodloe,  was  a 

i'ustifiable  arrest  under  the  orders  of  the  United  States  Government? 
'.  am  asking  you  now  for  an  opinion  as  an  attorney. 


Mr.  GooDLOE.  I  would  think  so;  yes,  sir.  The  notice  clearly  stated 
at  the  bottom  that  "This  notice  is  the  property  of  the  United  States 
of  America." 

The  Chairman.  Is  there  anything  else? 

Mr.  Dewey.  Mr.  Goodloe,  on  the  original  notice,  the  one  marked 
exhibit  D  which  you  said  had  been  torn  down,  did  you  hear  of  any  of 
them  having  been  defaced  while  still  up?  By  defaced,  I  mean  did 
anyone  draw  on  them  or  were  any  remarks  put  on  them? 

Mr.  Taylor.  On  the  notice  signed  by  Secretary  Jones,  which  was 
the  original  notice  indicating  Government  possession  and  operation, 
giving  instructions  to  the  employees,  and  so  on,  I  received  several 
reports  that  those  notices  had  been  defaced. 

Mr.  Dewey.  Did  you  see  what  type  of  marking  or  defacement  was 
put  on  them,  or  did  you  ascertain  what  type  of  defacement  was  put 
on  them? 

Mr.   Taylor.  Principally  swastikas. 

Mr.  Dewey.  The  swastika  in  our  general  terminology  and  knowl- 
edge would  mean  a  sort  of  dictatorial  or  Hitlerian  symbol. 

Mr.  Taylor.  I  beheve  it  has  been  officially  adopted  as  meaning 
that. 

Mr.  Dewey.  To  go  to  the  matter  of  the  arrest  of  Mr.  So  well,  he 
was  in  charge,  was  he  not,  of  the  checking  of  the  employment  cards? 
He  had  something  along  those  lines  to  do;  that  was  his  function? 

Mr.  Goodloe.  I  do  not  know  what  his  official  duties  were,  sir. 

Mr.  Dewey.  It  is  my  understanding  that  he  was  a  sort  of  assistant 
employment  manager.  In  taking  this  document  from  the  wall  as 
assistant  employment  manager,  he  probably  should  have  gone  to 
some  authority  to  take  it  down,  but  he  was  taking  it  down  to  show  to 
the  employment  manager  and  in  an  endeavor  to  ascertain  how  to 
handle  the  cards  of  those  people  who  had  already  been  separated  from 
the  company.  He  wanted  to  ascertain  what  the  eft'ect  of  the  order 
would  be  on  those  that  had  been  separated  during  the  period  of  the 
order. 

I  would  like  to  ask  if  it  is  known  by  you  and  if  it  is  not,  I  will  not 
press  this,  but  after  having  been  apprehended  in  the  Montgomery 
Ward  plant,  he  was  turned  over  to  the  district  attorney  for  the  north- 
ern district  of  Illinois,  was  he  not? 

Mr.  Goodloe.  That  is  my  understanding.  I  only  know  that  from 
newspaper  accounts. 

Mr.  Dewey.  You  only  know  what  happened  after  that  from  news- 
paper accounts? 

Mr.  Goodloe.  That  is  right. 

Mr.  Dewey.  And  you  probably  read  in  the  newspapers  that  he 
was  handcuffed,  fingerprinted,  placed  in  a  cell  and  that  photographs 
were  taken  of  him  behind  the  bars  by  the  public  press.  That,  I  think 
is  all  public  knowledge.  You  say  you  only  have  second-hand  knowl- 
edge as  to  that. 

Mr.  Goodloe.  I  have  no  knowledge  about  it.  I  did  read  the 
newspaper  accounts,  of  course. 

Mr.  Dewey.  You  did  not  meet  the  man  yourself,  you  knew  nothing 
of  his  character? 

Mr.  GooDLO^.  After  this  incident  I  did  see  him  and  talk  with  him 
about  quite  a  ifew  things.  But,  prior  to  that  time  I  had  never  met 
him. 
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Mr.  Dewey.  He  was,  as  you  met  him  afterward,  in  no  way  the 
type  of  man  that  would  go  out  of  his  way  to  destroy  government 
property  or  a  person 

Mr.  Byrne  (interposing).  I  submit  that  is  not  a  fair  question.  It 
calls  for  a  conclusion  and  is  not  a  fair  legal   question. 

Mr.  Dewey.  Unfortunately,  I  am  not  a  lawyer. 

The  Chairman.  I  think  the  man's  actions  speak  for  him. 

If  Mr.  Dewey  wants  to  put  that  in  the  record,  it  is  perfectly  all  right. 

Mr.  Dewey.  I  will  be  glad  to  strike  it  from  the  record  from  that 

point.  .  .  ,     ,  .  xi 

I  will  ask  Mr.  Goodloe  if  in  his  conversations  with  this  gentleman 
afterward,  did  he  show  cooperation  in  a  genuine  way  or  was  he  very 

obdurate?  -r        n  xi. 

Mr.  Goodloe.  No;  after  this  experience  he  was,  I  would  say,  rather 

cooperative.  ,     i     i  v  x    lo 

Mr.  Dewey.  Even  in  consideration  of  the  fact  he  had  been  arrested.^ 

I  think  that  is  all. 

The  Chairman.  Mr.  Goodloe,  there  is  one  other  thing  that  has 

just  occurred  to  me. 

I  beheve  you  turned  the  plant  back  to  Montgomery  Ward  on  the 
order  of  the  Secretary  of  Commerce? 

Mr.  Goodloe.  Yes,  sir. 

The  Chairman.  Will  you  tell  us  how  it  was  done  and  when? 

Mr.  Goodloe.  On  May  9  I  received  the  signed  order  from  the 
Secretary  of  Commerce  and  a  letter  of  transmittal  to  Mr.  Avery,  with 
instructions  to  see  that  was  dehvered  to  him  at  exactly  7  p.  m., 
Chicago  time. 

The  Chairman.  On  May  9? 

Mr.  GooDLO^E.  May  9. 

The  Chairman.  And  did  you  deliver  it  to  him?  , 

Mr.  Goodloe.  When  I  called  at  his  apartment  at  6:55  he  had  ]ust 
left.  I  left  the  original  with  the  doorman.  He  said  there  was  some- 
one in  his  apartment  who  would  take  it.  I  left  instructions  that  the 
contents  were  to  be  communicated  to  Mr.  Avery  immediately  and 
that  I  could  be  reached  at  the  plant. 

I  went  to  the  plant  and  was  there  5  minutes  after  7.  I  gave  the 
duplicate  to  his  administrative  assistant  in  his  office  and  by  that  time 
Mr.  Avery  had  been  reached  on  the  telephone  and  the  contents  were 

read  to  him. 

The  Chairman.  Did  he  communicate  with  you? 

Mr.  GooDLO^E.  Yes,  I  talked  with  Mr.  Avery  on  the  telephone. 

Mr.  Byrne.  Mr.  Goodloe,  may  I  ask  you  if  you  were  present  during 

the  election?  .       ,    .^ ,.  y,. 

Mr.  Goodloe.  Yes;  I  was  in  the  administration  building  on  May 

9,  the  day  the  election  was  held. 

Mr.  Byrne.  Did  you  in  any  official  capacity  represent  the  Govern- 
ment in  that  election? 

Mr.  Goodloe.  No.     When  I  say  I  was  present  at  the  election, 

I  mean  I  was  at  the  plant.  ,       i    x-     o 

Mr.  Byrne.  Were  you  present  in  the  plant  during  the  election.' 

Mr.  Goodloe.  Yes.  -  .,     r^ 

Mr.  Byrne.  Were  you  there  officially  on  the  part  of  the  Govern- 
ment as  an  observer  or  in  any  capacity  in  behalf  of  the  Government? 
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Mr.  Goodloe.  Not  in  connection  with  the  election.  That  was 
held  under  the  jurisdiction  of  the  National  Labor  Relations  Board. 
I  was  there  merely  as  Mr.  Taylor's  representative  in  his  absence. 

Mr.  Byrne.  I  want  to  ask  you  this  question:  After  those  notices 
had  been  taken  down  by  this  man  or  others,  were  they  again  placed  on 
the  boards?  Were  they  put  back  by  you  or  someone  imder  your 
ordere? 

Mr.  Goodloe.  Yes. 

Mr.  Byrne.  Did  they  remain  there  until  you  left? 

Mr.  Goodloe.  I  could  not  say  all  of  them  did  remain  but  sub- 
stantially all  of  them  did.  As  a  matter  of  fact,  when  I  returned  to 
the  plant  at  7  o'clock  on  May  9,  after  this  order  had  been  delivered 
relinquishing  possession,  I  took  with  me  six  or  eight  deputy  marshals 
who  were  immediately  dispersed  through  the  plants  to  remove  all 
Government  posters.  They  received  full  cooperation  of  the  company 
people  in  removing  all  of  those  notices  that  had  been  put  up. 

Mr.  Byrne.  They  did  that  throughout  the  property? 

Mr.  Goodloe.  Yes,  sir. 

Mr.  Byrne.  And  those  notices  were,  of  course,  important  notices? 

Mr.  Goodloe.  That  is  right,  sir. 

Mr.  Elston.  Just  a  moment;  since  we  are  going  to  object  and  con- 
fine this  hearing  to  rules  of  evidence  as  they  are  followed  in  the 
courtroom,  I  object  to  that  question. 

The  Chairman.  Since  I  overruled  the  other  objection,  I  will 
overrule  this  one. 

Mr.  Byrne.  The  question  was  those  were  important  notices,  and 
your  answer  is  what? 

Mr.  Goodloe.  Yes,  they  were  important  notices.  But  they  were 
no  longer  important  because  the  Government  had  turned  back  the 
property  and  the  instructions  were  given  to  remove  those  notices. 

Mr.  Byrne.  Mr.  Chairman,  may  I  ask  this  witness  to  furnish  the 
committee  with  copies  of  those  documents  he  says  he  has  in  his  pos- 
session pertaining  to  this  matter?  I  think  that  could  be  done  rather 
than  introduce  them  by  way  of  testimony  and  thus  we  will  have  them 
in  the  record. 

The  Chairiaan.  They  will  be  made  part  of  the  record. 

(The  documents  above  referred  to  are  as  follows:) 

Department  of    Commerce, 

Office  of  the  Secretary, 

Washington,  May  26,  lOU- 
Honorable  Robert  Ramspeck, 

Chairman,  Select  Committee  To 

Investigate  Montgomery  Ward  Seizure, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Mr.  Chairman:  At  the  conclusion  of  Mr.  Taylor's  testimony  yesterday 
I  was  asked  a  few  questions  concerning  the  notice  which  was  posted  on  the  morn- 
ing of  May  4,  1944,  regarding  the  unauthorized  dismissal  by  Montgomery  Ward  & 
Co.  of  employees  in  its  Chicago  plants  and  facilities  during  the  period  of  Govern- 
ment operation;  and  was  requested  to  supply  for  the  record,  detailed  lists  of  such 
discharged  employees. 

Such  lists  are  enclosed  and  consist  of  an  exchange  of  memoranda  between 
Mr.  L.  L.  Footh,  Chicago  House  Manager,  and  the  writer,  dated  May  4th  and  May 

J  respectively;  Mr.  P.  D.  Sowell,  section  5- A,  and  the  writer,  dated  May  5th 
and  May  6th,  respectively;  Mr.  V.  R.  Edstrom,  Fashion  House  Manager  and  the 
writer,  dated  May  4th  and  May  6th,  respectively;  Mr.  M.  E.  Garrison,  Assistant 
Ketail  Store  Manager,  and  the  writer,  dated  May  4th  and  May  6th  respectively  • 
and  between  Mr.  P.  D.  Sowell,  section  5- A,  and  the  writer,  dated  May  8th  ' 
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With  further  regard  to  the  notice  posted  on  May  4th  concerning  the  unauthor- 
ized discharge  by  the  company  of  employees  during  the  period  of  Government 
operation,  I  am  enclosing,  for  insertion  in  the  record,  copy  of  the  letter  addressed 
to  Mr  Taylor  on  May  4,  1944,  by  Mr.  Stuart  S.  Ball,  Secretary  of  Montgonaery 
Ward  &  Co.,  together  with  copy  of  the  reply,  dated  May  6th,  I  made  to  Mr.  liail 

in  Mr.  Taylor's  absence.  .    ,     «t     t    u     t>      a^ 

With  reference  to  the  steps  that  were  taken  to  carry  out  che  War  Labor  Board  s 
directive  orders  of  January  15,  1944,  and  April  5,  1944, 1  am  enclosing,  formsertion 
in  the  record,  copy  of  a  letter  I  addressed  to  Mr.  John  A.  Barr,  Assistant^ Secretary 
and  Labor  Relations  Officer  of  Montgomery  Ward  &  Co  dated  May  5,  1944  as 
well  as  a  copy  of  a  letter  I,  on  that  date,  addressed  to  Mr.  Leonard  Levy,  executive 
vice  president  of  the  union. 

Sincerely  yours,  ^^^^  ^    Goodloe. 

Chicago,  III.,  May  6,  1944, 

Mr.  L.  L.  FooTH, 

Chicago  House  Manager,  Section  7-1, 
In  view  of  the  information  submitted  in  your  memo  of  May  4,  1944,  and  the  sub- 
eequent  discussion  with  Messrs.  P.  D.  Sowell  and  C.  M.  Odonzzi,  I  have  approved 
on  behalf  of  Mr.  Wayne  C.  Taylor,  Operating  Manager  for  the  United  States  of 
the  Chicago  plants  and  facilities  of  Montgomery  Ward  &  Co.,  Inc.,  the  following 
dismissals  of  employees  in  such  plants  and  facilities  made  subsequent  to  11:45 
a.  m.  on  Wednesday,  April  26,  1944. 


Name 


Wiener,  Manuel 

Boswell,  Ralph 

Bergeson,  Olga 

Imburgia,  Rosemary 

Schramm,  Helen 

Alonzo,  Collins 

Fava,  Frank 

Dittemore,  Dorothy 

Hgba,  Gertrude --- 

Fox,  Ellis 

Ferina,  Josephine 

Locht,  John 

Flowers,  Richard --- 

Anderson,  Iva .- 

Vitrano,  Mary --- 

McCuUough,  Mai^areta-. 

Lindsey,  Ruby 

'  French,  Mary..- 

Welker,  Florena 

Schalin,  Morry 

Robey,  Lillian 

Evans,  Thomas 

Rehm,  Dolores — 

Floyd,  Dolly 


Department 


35_42    J     

48-75^76^83^84^7111"— 

Cashiers 

31-36 — 

Order  reader 

48-87 

60-61-81-86.. 

Accounts  payable 

Catalog  order  imit 

Maintenance  plant 

BiUing 

Central  repair 

Cafe 

do 

35-42 

Passenger  elevators 

Order  reader 

do 

Packing 

Jewelry  repair — 

Household  commodities 

45-57 

31-36 

23-24 


Job 


Effective  date 


Stock  helper 

Stockman 

Cashier 

Order  filler 

Accuracy  controller 

Porter 

Stockhelper 

Moon  Hopkins  operator . 

Calculator  operator 

Painter 

Record  clerk 

Repairman. 

Dishwasher 

Bus  girl 

Stockhelper 

Elevator  operatw 

Reader 

do 

Completer 

Engraver 

Messenger 

Checker-packer 

Order  filler 

Packer 


May  1,1944 
May  4,1944 
Apr.  28,1944. 
Apr.  26,1944 
May  1,1944 
Apr.  29, 
Apr.  28,1944 
Apr.  27,1944 

Do. 
May    1, 1944 
Apr.  26,1944 

Do. 
May    3,1944 
Apr.  27,1944 
May    1,1944 

Do. 
May    4,1944 

Do. 
May    1, 1944 
Apr.  28,1944 
May    1, 1944 
May    3,1944 

Do. 
May    1,1944 


As  to  dismissals  on  April  26.  27,  and  28  of  Margine  F«^««^/ ^^^^J  ^ilsoi^^ 
Kiihl  Vincent  resuectively,  grievance  reports  have  been  filed  by  these  employees 
toough  Loc'krN^^^^  as  grie^^nce  officer    and  it  will  be   necessary, 

therefore   that  some  additional  investigation  be  made.  .  „    ^  ^  .      .., 

I  woSd  appreciate  having  at  your  eariiest  convenience,  a  full  statement  with 
respect  to  these  three  dismissals  as  well  as  these  employees  personnel  files. 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  the  Operating  Manager  of  the  Lnited 
States  of  Montgomery  Ward  &  Co. 
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May  4,  1944. 
Mr.  John  D.  Goodloe, 

8th  Floor: 

I  submit  herewith  for  approval  the  names  and  reasons  for  dismissal  of  employees 
removed  from  the  pay  roll  for  cause  from  11:45  a.  m.  on  Wednesday,  April  26, 
1944,  to  date: 


Name 


Fenner,  Margine. 


Wilson,  Lesly. 


Kuhl,  Vincent - 


Department 


16-17-71. 


64-66-72-74-PitS- 


23-24-26. 


Wiener,  Manuel. 
Boswell,  Ralph.. 


Bergeson,  Olga. 


Imbm^a,  Rosemary.. . 

Schramm,  Helen 

Alonzo,  Collins 

Fava,  Frank 

Dittemore,  Dorothy... 
Hgba,  Gertrude 

Pox,  Ellis 

Ferina,  Josephine 

I-ocht;  John 

Flowers,  Richard 


35-42. 


Job 


Order  filler. 


Porter. 


Stockhelper. 


.do. 


4&-75-76-«3-84-87.. 


Cashiers. 


31-36- 


Order  reader. 


48-87. 


Stockman. 


Date  re- 
moved 


Apr.  26 


Apr.  27 


Apr.  28 


May    1 
May    4 


Cashier. 


Order  filler- 


Accuracy  control- 
ler. 

Porter 


Apr.  28 


Apr.  26 


May    1 


60-61-81-86. 


Accounts  passable. 
Catalog  order  unit- 
Maintenance 

Billing 

Central  repair.-.. 
Cafe 


Stock  helper. 


Moon      Hopkins 
operator. 

Calculator  opera- 
tor. 

Painter 

Record  clerk 

Repairman 

Dishwasher 


Apr. 

29 

Apr. 

28 

Apr. 

27 

Apr. 

27 

May 

1 

Apr. 

26 

Apr. 

26 

May 

3 

Reason  for  removal 


Neglect  of  duties;  dis- 
turbed other  employees 
working  with  her  by 
making  loud  and  insulting 
remarks  to  them. 
Refused  to  clean  o£Qoe  which 
had  been  a  part  of  his  regu- 
lar duties.  Stated  he 
would  first  have  to  consult 
union. 
Had  been  repeatedly  warned 
to  do  less  talking  while  at 
work  and  stop  disturbing 
other  employees  in  parts 
of  the  department  where 
he  did  not  work.  Disre- 
garded warnings  and  was 
found  soliciting  imion 
memberships  in  the  de- 
partment while  he  was 
supposed  to  be  at  work. 
Stole  one-half-dozen  handker- 
chiefs to  which  he  con- 
fessed in  a  signed  confession 
on  May  1,  1944. 

Repeatedly  punched  his 
timecard  from  15  to  30 
minutes  before  he  was 
supposed  to  and  before 
starting  to  work.  Foimd 
loafing  in  department. 
Record  of  employment 
shows  abuse  of  lunch  and 
wash-pass  periods. 

Went  on  leave  of  absence 
Feb.  28,  1944.  Due  back 
Mar.  28,  1944.  Extended 
to  Apr.  28.  Failed  to 
return. 

High  school  advise-s  was  bom 
in  1930.  Falsified  birth 
certificate.  Only  14  years 
old. 

Went  on  leave  of  absence 
Feb.  27.  Due  back  Mar. 
27.    Failed  to  return. 

Couldn't  be  depended  on. 
Absent  frequently.  Often 
late.  Came  in  last  time 
after  several  days'  absence 
and  said  he'd  been  in  jail. 

Work  record  very  unsatis- 
factory. Tried  out  on  sev- 
eral jobs  and  failed  on  all 
of  them. 

Went  on  leave  of  absence 
Feb.  9,  1944.  Failed  to 
return. 

Went  on  leave  of  absence 
Feb.  24,  1944.  Failed  to 
return. 

Failed  to  report  since  Mar. 
22,1944. 

Went  on  leave  of  absence 
Feb.  26,  1944.  Failed  to 
retiun. 

Went  on  leave  of  absence 
Feb.  25,  1944.  Failed  to 
return.  Known  to  have 
another  job. 

Not  heavy  enough  for  work; 
broke  many  dishes— was 
disinterested  in  work. 
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Name 

Department 

Job 

Date  re- 
moved 

Reason  for  removal 

AndArann,  Tva 

Cafe 

Bus  girl 

Apr. 

May 
May 
May 
May 

May 

Apr. 
May 
May 

May 

May 

27 

1 
1 
4 
4 

1 

28 

1 
3 

3 

1 

Unsatisfactory  as  a  bus  girl; 

VJtrapo.  Marv. ...    . 

35-42 

Stock  helper 

Elevator  operator. 
Reader 

not  dependable  and  refused 
to  follow  instructions. 
Failed  to  return  from  leave  of 

McCollogh,  Mai^areta 
Lindsev.  Ruby  .  . 

Passenger    eleva- 
tor. 
Order  reader 

do 

Has  not  reported  for  work 

since  Apr.  7. 
Hired  to  report  on  Apr.  4 

French.  Mary  „    

do 

but  failed  to  report. 
Hired  to  report  on  Apr.  4 

Welker.  Florena 

Packing 

Completer 

Engraver 

but  failed  to  report.    Con- 
tacted by  phone— said  she 
was  not  interested  in  work- 
ing. 
Caught  tearing  up  multiple 

Jewelry  repair 

Hse.  com 

entry  tickets,  causing  in- 
complete orders  and  delay- 
ing service  on  orders. 
Worked   only   2  days  and 

Rohfty,  Lillian  ...  

Messenger 

Checker-packer... 

Order  filler 

Packer 

ha«?n't  reported  since. 
Failed  to  report  since  March 

Evans.  Thomas 

45-57 

24th. 
Came  to  work  Aprfl  27  very 

31-36 

intoxicated.    Was  suspect- 
ed of  being  under  influence 
of  liquor  on  previous  occa- 
sions. 
Employee    admitted    dipos- 

Floyd.  Dolly   .    ...  .. 

28-34  

ing  multiple  entry  sheets. 
Said  she  couldn't  keep  up 
with  the  work. 
Hired    April    2    but    never 

reported  for  work.    Tried 
to  contact  by  phone  several 
times    but    received    no 
answer. 

May  5,  1944. 


L.  L.  FooTH,  Manager,  Chicago  House. 


Chicago,  III.,  May  6,  1944- 
Mr.  P.  D.  SowELL, 

Section  5- A. 
In  view  of  the  information  submitted  in  your  memo  of  May  5,  1944,  and  the 
subsequent  discussion  with  Mr.  C.  M.  Odorizzi  and  yourself,  I  have  approved  on 
behalf  of  Mr.  Wayne  C.  Taylor,  Operating  Manager  for  the  United  States  of  the 
Chicago  plants  and  facilities  of  Montgomery  Ward  &  Co.,  Inc.,  the  following  dis- 
missals of  employees  in  such  plants  and  facilities  made  subsequent  to  11:45  a.  m. 
on  Wednesday,  April  26,  1944. 


Name 

Department 

Job 

Effective 
date 

Andprson  WiUiam 

Disolav  Droducts                    

Packer - 

Apr.  28,1944 

Bertini,  Anthony 

Gibson,  Josephine 

Henning,  Wilma 

Tvrarripr   Frpd 

General  suddIv                          -.. 

do - 

Do. 

Administration  cafe 

Bus  girl 

May    2,1944 

C.  A.  P 

General  suddIv  - 

File  clerk 

Apr.  2«,1944 

Stockhelper.- 

Apr.  28,1944 

Rader,  Adelaide 

Miscellaneous  merchandise 

Administration    building    paint- 
ing and  decorating. 
Display  eeneral 

Watch  record  clerk 

Painter  foreman — 

Do. 

SAYtATi.  John 

Do. 

Van  Ni«».  Jftrnps 

Copy  writer.. .- 

May    3,1944 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  the  Operating  Manager 
of  the  United  States  of  Montgomery  Ward  &  Co. 


Releases  since  Apr.  26,  1944 


Name 


Anderson,  William. 
Bertini,  Anthony.. 
Gibson,  Josephine.. 


Henning,  Wilma. 

Kramer,  Fred 

Rader,  Adelaide. 


Sexton,  John. 


Van  Nice,  James. 


Reason 


Failed  to  report, 
.do 


Rejected  by 

medical. 
Failed  to  report. 

do.. 

Not  adapted  for 

work. 
Failed  to  report. 


.do. 


Department 


Display 

General  supply 

Administration  cafe. 


Central  accounts  pay- 
able. 

General  supply 

Miscellaneous  mer- 

chandise, watch. 

Administration  building, 
painting  and  decorat- 
ing. 

Display,  general 


Job  title 


Packer.. 

do_. 

Bus  girl. 


File  clerk. 


Stock  helper 

Record  clerk 

Painter  foreman. 


Copy  writer. 


Date  effective 


Apr.  28.  1944 

Do. 
May    2,1944 

Apr.  26,1944 

Apr.  28,1944 
Do. 

Do. 


May    3,1944 


Chicago,  III., 

May  6,  1944- 
Mr.  V.  R.  Edstrom, 

Fashion  House  Manager,  Section  4-3. 

In  view  of  the  information  submitted  in  your  memo  of  May  4,  1944,  and  the 
subsequent  discussion  with  Messrs.  P.  D.  Sowell  and  C.  M.  Odorizzi,  I  have 
approved  on  behalf  of  Mr.  Wayne  C.  Taylor,  operating  manager  for  the  United 
States  of  the  Chicago  plants  and  facilities  of  Montgomery  Ward  &  Co.,  Inc., 
the  following  dismissals  of  employees  in  such  plants  and  facilities  made  subse- 
quent to  11:45  a.  m.  on  Wednesday,  April  26,  1944: 


Name 

Department 

Job 

Effective  date 

Mugnalo,  Frank 

Division  M-40,  PTX 

Packing  PTX 

Stock  helper,  B 

Apr.  29.1944 

Zych,  Dolores 

Completer  packer,  B 

Stock  helper,  B 

Do. 

FUipello,  Anthony 

Division  H.  and  D.  PTX. 
D  i  vision  S 

Do. 

Sostrich,  Helen..' 

Prep,  clerk,  IIA 

Stock  helper  .B 

May    2. 1944 

Walters,  Lawrence  J .... 

Division  F 

Packing 

Do. 

Alamshaw,  Hanna  J.. 

Sorter,  A 

May    3, 1944 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  the  Operating  Manager  of  the  United 
States  of  Montgomery  Ward  &  Co. 


Montgomery  Ward  k  Co., 

Chicago,  May  4y  1944' 
Mr.  John  D.  Goodloe, 

Section  8- A: 

I  submit  herewith  for  approval,  the  names  and  reasons  for  dismissal  of  em- 
ployees removed  from  the  pay  roll  for  cause  since  11:45  a.  m.,  on  Wednesday, 
April  26,  1944,  to  date: 


Name 


Mugnalo,  Frank 

Zych,  Dolores 

FillipeUo,  Anthony .. 
Sostrich,  Helen. 


Walters,  Lawrence  J. 


Department 


Division    M-40 

PTX. 
Packing,  PTX. 

Division  H.  and 

D.  PTX. 
Divisions 


Division  F. 


Job 


Stock  helper,  B.. 

Completer  pack- 

er,  B. 
Stock  helper,  B.. 

Prep  clerk  IIA.. 


Stock  helper,  B. 


Date  re- 
moved 


Apr.  29,1944 
do 


do 

May    2,1944 


-..do 


Reason  for  removal 


Confessed  theft. 
Confessed  mail  fraud. 
Confessed  theft. 

Failed  to  pass  required  med- 
ical examination.  Employ- 
ee recognizes  physical  con- 
dition and  possibility  that 
working  on  present  job 
may  be  detrimental  to  her 
health.  Plaimed  to  leave 
pay  roll  in  1  month. 

Falsification  of  time  card. 
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Name 

Department 

Job 

Date 
Removed 

Beason  for  Removal 

AlHrnA^aw,  Hf^TiTiA  J 

Packine 

Sorter,  A 

May    3,1944 

« 

Originally  hired  Nov.  5, 1943. 

\ 

Removed  from  pay  roll  re- 
cords on  Jan.  12, 1944.  Rea- 
son—failed to  report.  Re- 
hired Feb.  8,  1944.  FaUed 
to  report  for  work  on  Apr. 
27  and  again  on  May  1  and 
May  2  not  notifying  super- 
visor of  absence  after  re- 
peated instructions  to  do  so 
on   previous   occasions   of 
irregular  attendance. 

Montgomery  Ward  &  Co., 
V.  R.  Edstrom, 

Fashions  House  Manager. 


Chicago,  III.,  May  6,  1944- 
Mr.  M.  E.  Garrison, 

Assistant  Retail  Store  Manager,  Section  1-B. 

In  view  of  the  information  submitted  in  your  memo  of  May  4,  1944,  and  the 
subsequent  discussion  with  Messrs.  P.  D.  Sewell  and  C.  M.  Odorizzi,  I  have 
approved  on  behalf  of  Mr.  Wayne  C.  Taylor,  operating  manager  for  the  United 
States  of  the  Chicago  plants  and  facilities  of  Montgomery  Ward  &  Co.,  Inc.,  the 
following  dismissals  of  employees  in  such  plants  and  facilities  made  subsequent 
to  11:4§  a.  m.  on  Wednesday,  April  26,  1944. 


Namel 

Department 

Job 

Effective 
date 

Ema  Clift                 -. 

31-32     

Part-time  salesperson 

Part-time  stock  helper 

Bus  girl-- 

May    3.1944 

Walter  L.  Tadeia -. 

Warehouse 

Apr.   27,1944 

Iva  Ruth  Anderson 

Luncheonette           

May    2, 1944 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  the  Operating  Manager  of  the  United 
States  of  Montgomery  Ward  &  Co. 


May  4,  1944. 
Mr.  John  D.  Goodloe, 

Eighth  Floor. 
I  submit  herewith  for  approval,  the  names  and  reasons  for  dismissal  of  employ- 
ees removed  from  the  pay  roll  for  cause  from  11:45  a.  m.  on  Wednesday,  April 
26,  to  date: 


Name 

Department 

Job 

Date  removed 

Reason  for  removal 

Ema  Clift 

31-32 

Part-time  sales- 
person. 

Stock  helper  (job 
part  time). 

Bus  girl 

May    3,1944 
Apr.  27,1944 

May    2,1944 

Theft  of  merchandise,  signed 

Walter  L.Tadeja... 
Iva   Ruth   Ander- 

Warehouse 

Luncheonette... 

confession  secured. 

Reported  for  work  on  2  occa- 
s  ons,  punched  time  card  and 
disappeared.  When  ques- 
tioned concerning  no  out 
punch  on  time  card  admitted 
attempt  to  secure  pay  with- 
out working. 

Reason  14-6,  false  employment 

son. 

record. 

M.  E.  Garrison, 
Assistant  Retail  Store  Manager,  Retail  Store  801. 


Memorandum  for  Mr.  P.  D.  Sowell: 


Montgomery  Ward  &  Co., 

Chicago,  III.,  May  8,  1944- 


In  view  of  the  information  contained  in  your  memorandum  of  May  8,  and  the 
subsequent  discussion  had  with  you,  I  have  approved,  on  behalf  of  the  operating 
manager  for  the  United  States  of  the  Chicago  plants  and  facilities  of  Montgomery 
Ward  &  Co.,  the  following  dismissals  of  employees  from  service  in  such  plants: 


Name 


Bartels,  Ruth 

Branstatter,  Dorothy. 

Macko,  Mary 

Zeitner,  Charles 

Sochat,  Marvin. 

Basa,  Kenneth  B 


Department 


Billing 

do 

do 

Division  F. 

do 

.-—do 


lob 


Record  clerk... 

Scaler.- 

Typist 

Stockhelper,  B. 

do 

do 


Effective 

date 

May    5,1944 

May    3,1944 

Do. 

May    4,1944 

May    6,1944 

Do. 

With  respect  to  the  dismissal  of  Herbert  Block  on  April  27,  for  unsatisfactory 
attendance  and  poor  attitude  toward  requirement  of  being  punctual,  I  understand 
you  will  furnish  me  promptly  with  full  information  along  the  lines  requested  and 
I  will  advise  you  my  decision  in  the  matter  of  this  dismissal  as  promptly  thereafter 
as  possible. 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  Operating  Manager  for  the  Lnited  Staies. 


May  8,  1944. 
Mr.  John  D.  Goodloe, 

8A: 

Following  is  a  list  of  people  dismissed.     This  is  in  addition  to  the  lists  given  to 
you  May  5,  1944: 


Name 

Dept. 

Job 

Date  removed 

Reason 

Bartels,  Ruth 

Billing... 

Record  clerk 

Order  filler. 

Scaler 

May    5,1944 

Apr.  27,1944 

May    3,1944 
do 

Falsified  medical  reoort.    Has 

Block,  Herbert 

62-88 

been  treating  for  epilepsy  for 
6  years  but  answered  "No" 
to  questions  during  exami- 
nation. 
Attendance    verv    unsatisfaiy 

Branstatter,    Dor- 

Billing  

tory.    Poor  attitude  toward 
the    requirement    of    being 
punctual. 
Falsified   employment    appli- 
cation. 
Do. 

othy. 
Macko,  Mary 

do 

Division  P 

do 

do 

Typist 

Zeitner,  Charles 

Sochat,  Marvin 

Basa,  Kenneth  B.. 

Stockhelper,  B... 

do : 

do 

May    4,1944 

May    6,1944 

do 

Confessed  falsification  of  time 
card. 

Confessed  dishonesty— destruc- 
tion of  customers'  orders. 
Do. 

P.    D.    SoWELL. 


May  6,  1944. 
Stuart  S.  Ball,  Secretary. 

In  Mr.  Taylor's  absence  your  letter  to  him  of  May  4,  1944,  was  handed  to  me 
about  5  yesterday  afternoon. 

Your  understanding  of  the  effect  of  the  notice  which  I  issued  on  May  4,  con- 
cerning employees  dismissed  or  discharged  from  service  in  the  Chicago  plants 
and  facilities  of  Montgomery  Ward  &  Co.  on  and  after  April  26,  1944,  is  not  in 
accord  with  mine  and  certainly  it  was  not  my  intention  in  issuing  this  notice  to 
order  the  reinstatement  of  the  emjjloyees  discharged. 
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With  respect  to  such  dismissals  the  notice  provided  that  they  "shall  not  be 
eflFective  unless  or  until  the  reason  for  said  dismissals  have  been  submitted  to, 
and  approved  by,  the  operating  manager  for  the  United  States  or  his  duly  author- 
ized representative."  The  information  with  respect  to  45  of  such  dismissals 
were  submitted  to  me  yesterday.  After  reviewing  the  data  submitted  in  con- 
nection with  these  45  cases,  and  after  discussing  them  with  Messrs.  Sowell  and 
Odorizzi,  I  approved  on  behalf  of  the  operating  manager  for  the  United  States 
all  of  such  dismissals  except  three  cases. 

With  respect  to  these  three  cases  I  had  received  grievance  complaints  from  the 
employees  involved,  and  as  to  those  three  cases  it  will  be  necessary  that  I  ascer- 
tain fully  the  facts  and  circumstances  before  a  decision  can  be  made  concerning 
either  the  approval  or  disapproval  of  their  dismissal.  It  is  my  understanding 
that  if  their  dismissal  is  approved,  then  the  action  originally  taken  by  the  com- 
pany without  the  knowledge,  consent,  or  approval  of  the  operating  manager  for 
the  United  States  will  stand  as  of  the  date  made.  On  the  other  hand,  it  is  my 
understanding  that  if  the  action  originally  taken  by  the  company  is  not  approved, 
such  employees  are  to  be  reinstated  as  of  the  date  of  their  dismissal. 

I  wish  to  take  this  opportunity  to  again  say  that  it  has  been,  and  still  is,  my 
intention  to  be  fair  and  impartial  in  the  controversy  between  the  union  and 
Montgomery  Ward  &  Co.  I  do  not  desire  to  take  any  action  which  will  result 
in  giving  the  union  any  special  privileges,  nor  action  which  will  interfere  with 
the  operation  of  the  business  of  Montgomery  Ward  &  Co. 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  the  Operating  Manager  for  the  United 
States  of  Montgomery  Ward  &  Co. 


Montgomery  Ward, 
Chicago,  May  4,  1944. 
Mr.  Wayne  Chatfield-Taylor, 

Chicago,  III, 

Dear  Sir:  Your  representative,  John  D.  Goodloe,  has  ordered  the  reinstate- 
ment of  employees  discharged  for  cause  in  the  normal  operation  of  Ward's  business. 
Among  them  are  employees  discharged  not  only  for  thievery  and  dishonesty  and 
for  refusal  to  perform  their  assignments,  but  also  for  soliciting  union  membership 
on  company  time  in  violation  of  long-established  company  rules,  and  for  engaging 
in  violent  acts  against  other  employees  while  on  the  picket  line. 

You  have  previously  provided  union  representatives,  not  employees  of  the 
company,  with  a  military  escort  and  have  permitted  them  to  post  bulletins 
throughout  Ward's  properties. 

These  actions  have  seriously  interfered  with  the  operation  of  the  business. 
They  are  special  privileges  which  the  union  never  obtained  through  the  legal 
processes  of  collective  bargaining. 

Obviously  these  actions  are  designed  to  interfere  with  the  free  choice  of  em- 
plc^ees  in  the  election  to  be  held  Tuesday,  May  9. 

We  demand  that  no  change  be  made  in  long-established  company  rules,  and 
that  no  further  special  privileges  be  granted  the  union. 

Montgomery  Ward  &  Co.,  Inc., 
By  Stuart  S.  Ball,  Secretary. 


May  5,  1944. 
Mr.  John  A.  Barr, 

Atsisiant  Secretary  and  Labor  Relations  Officer, 
Montgomery  Ward  &  Co.,  Chicago,  III. 

Dear  Mr.  Barr:  As  you  know,  the  Executive  order  of  the  President  dated 
April  25,  1944,  pursuant  to  which  the  Secretary  of  Commerce,  acting  for  and  on 
behsdf  of  the  United  States  of  America,  took  possession  of  and  has  since  that  time 
been  oj>erating  the  plants  and  facilities  of  Montgomery  Ward  &  Co.  located  in 
Chicago,  111.,  required  the  Secretary  of  Commerce  to  take  such  action  as  may  be 
necessary  and  appropriate  for  compliance  with  the  directive  orders  of  the  National 
War  Labor  Board  dated  January  15,  1944,  and  April  5,  1944. 

On  Thursday,  April  27,  Mr.  Wayne  C.  Taylor,  operating  manager  for  the  United 
States  of  the  Chicago  plants  and  facilities  of  Montgomery  Ward  &  Co.,  addressed 


a  memorandum  to  all  oflScials  of  Montgomery  Ward  <fe  Co.  and  to  the  manager  or 
other  persons  in  charge  of  each  plant  or  facility,  directing  that  they  forthwith 
take  such  action  as  may  be  necessary  and  appropriate  for  compliance  with  the  War 
Labor  Board  directive  orders  as  aforesaid. 

Compliance  not  having  been  obtained  in  this  regard,  Mr.  Taylor  on  Friday, 
April  28,  released  a  statement,  copy  of  which  is  attached;  and  on  Saturday, 
April  29  designated  the  undersigned  until  further  notice  to  act  as  grievance  officer. 

At  6  Monday  evening,  May  1,  I  held  a  preliminary  meeting  with  the  union 
officers  and  members  of  the  union  grievance  committee.  This  was  for  the  pur- 
pose of  reestablishing  on  behalf  of  the  management  labor  relations  with  the  union 
in  accordance  with  the  War  Labor  Board  directive  orders.  This  meeting  was 
held  in  the  customary  place  for  meetings  of  that  character.  In  addition  to  myself 
those  present  were  Mr.  Nathaniel  Royall,  special  representative  of  the  Secretary 
of  Commerce,  and  the  following  representatives  of  Local  20:  Leonard  Levy,  inter- 
national vice  president;  Henry  B.  Anderson,  president  of  Local  20;  Adolph  E. 
Loresch,  secretary -treasurer  of  Local  20;  Norman  G.  Twist,  international  repre- 
sentative; Sally  Fash,  Joseph  Braun,  Mildred  Cunningham,  Leona  Brauvancha, 
Stanley  Allen,  Lillian  Lewis,  Edith  Serrurier. 

Since  that  meeting  several  informal  discussions  have  been  had  with  representa- 
tives of  local  20,  and  I  ihave  now  receivjsd  from  the  union  reports  of  numerous 
dismissals  which  occurred  subsequent  to  December  8,  1943,  and  prior  to  April  26, 
1944.  I  am  being  urged  to  proceed  as  promptly  as  possible  in  conducting  hear- 
ings with  respect  to  these  grievances  in  the  customary  manner.  In  order  that  I 
may  be  in  a  position  to  do  so,  I  will  wish — 

1.  To  secure  a  statement  from  the  company  supervisor  who  made  the  dismissal, 
together  with  such  other  information  as  the  company  may  care  to  submit.  After 
this  information  has  been  received,  the  various  grievance  cases  will  be  set  for 
hearing  with  adequate  notice  being  given  to  the  company,  and  with  the  request 
that  the  company  be  represented  at  such  hearing  by  such  person  or  persons  as  it 
may  desire. 

Attached  are  copies  of  union  grievance  reports  with  respect  to  eight  dismissals, 
and  I  hope  you  can  furnish  me  by  noon  tomorrow  with  a  statement  from  the 
supervisor  in  each  case,  and  such  other  information  as  you  may  wish  to  submit 
from  the  standpoint  of  the  company. 
Yours  very  truly, 

John  D.  Goodloe, 
Duly  Authorized  Representative  of  the  Operating  Manager  of  the 
United  States  of  Montgomery  Ward  &  Co, 


Mat  5,  1944. 
Mr.  Leonard  Levy, 

Executive  Vice  President, 

United  Mail  Order,  Warehouse,  and  Retail  Employees  Union^  Local  $0, 
Chicago,  III. 

Dear  Mr.  Levy:  This  will  confirm  the  telephone  conversation  just  had  with 
you  that  following  the  posting  yesterday  morning  of  the  notices  with  respect  to 
the  dismissal  of  employees  dismissed  or  discharged  by  Montgomery  Ward  &  Co. 
in  their  Chicago  plants  and  facilities  subsequent  to  noon,  April  26,  1944,  when 
the  Government  took  over  such  plants  and  facilities,  there  have  been  submitted  to 
me  to  date  for  approval  45  of  such  dismissal  cases.  For  the  reasons  I  explained  to 
you,  it  was  necessary  that  I  act  as  expeditiously  as  possible  with  respect  to  these 
dismissal  cases.  Accordingly  I  have  ratified  and  approved,  on  behalf  of  the  oper- 
ating manager  for  the  United  States,  all  of  these  dismissals  except  3.  These  3 
were  the  only  ones  on  the  list  submitted  to  date  that  were  included  in  the  list  of 
the  members  of  your  union  who  you  stated  had  been  improperly  dischaiged  sub- 
sequent to  noon,  April  26,  and  for  whom  grievance  complaints' asking  reinstate- 
ment would  be  filed.  The  decision  in  these  3  cases,  as  well  as  any  subsequent 
ones  of  this  character,  will  be  made  as  soon  as  the  facts  can  be  fully  developed. 

As  I  explained  to  you,  the  company  ppA-sonnel,  as  well  as  the  company's  records 
which  I  would  need  to  consult  in  order  to  develop  the  facts,  have  been  inacces- 
sible due  to  the  necessity  of  the  National  Labor  Relations  Board  representatives 
to  establish  the  eligibility  list  and  make  the  other  preparations  necessary  for  the 
election  to  be  held  Tuesday  next. 

For  the  same  reason,  as  well  as  the  fact  that  there  have  been  many  demands 
on  my  time  in  Mr.  Taylor's  absence,  I  have  not  been  able  to  proceed  as  expedi- 
tiously as  I  had  hoped  with  respect  to  the  20  grievance  cases  Mr.  Anderson  had 
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• 
submitted  to  me  with  respect  to  dismissals  of  employees  in  the  Chicago  plants 
and  facilities  of  Montgomery  Ward  subsequent  to  December  8,  1943,  and  prior 
to  April  26,  1944.  As  soon  as  the  election  has  been  held,  I  see  no  reason  why  we 
cannot  proceed  with  the  consideration  and  disposition  of  these  cases  promptly. 
From  our  several  discussions,  I  think  you  appreciate  the  fact  that  I  cannot  order 
reinstatement  until  all  of  the  facts  can  be  ascertained. 
Very  truly  yours, 

John  D.  Goodloe, 
Special  Assistant  to  Secretary  of  Commerce. 

The  Chairman.  The  committee  will  stand  adjourned  until  June  6, 
at  10  a.  m. 

(Whereupon,  at  4:05  p.  m.,  the  conmiittee  adjourned  until  June  6, 
1944,  at  10  a.  m.) 
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TUESDAY,  JUNE  6,  1044 

House  op  Representatives, 
Select  Committee  to  Investigate 

Montgomery  Ward  Seizure, 

Washington^  D,  C. 
The  select  committee  met,  pursuant  to  adjournment,  at  10  a.  m., 
in  the  committee  room  of  the  Committee  on  Ways  and  Means.  New 
House  Ofl&ce  Building,  Hon.  Robert  Ramspeck  (chairman)  presiding. 
Present:  Representatives    Ramspeck  ^(chairman),    Clark,    Byrne, 
Monroney,  Dewey,  Elston,  and  Curtis. 
The  Chairman.  The  committee  will  come  to  order,  please. 
The  order  of  the  hearing  this  morning  wiQ  be  a  prepared  statement 
by  Mr.  Avery,  the  chairman  of  the  board,  to  be  followed  by  a  state- 
ment by  Mr.  Barr,  and  then  a  statement  by  Mr.  Ball,  after  which  the 
committee  will  question  the  witnesses. 

Mr.  Avery,  we  are  glad  to  have  you  before  the  committee;  and  you 
may  remain  seated,  if  you  wish,  while  you  read  your  statement. 
I  will  ask  the  audience  to  please  be  quiet  so  we  can  all  hear. 
•  Will  you  proceed,  Mr.  Avery? 

STATEMENT  OF  SEWELL  L.  AVERY,  CHAIRMAN  OF  THE  BOARD, 
MONTGOMERY  WARD  &  CO.,  INC.,  ACCOMPANIED  BY:  STUART 
S.  BALL,  SECRETARY  OF  THE  CORPORATION,  IN  CHARGE  OF 
THE  LAW  DEPARTMENT;  AND  JOHN  A.  BARR,  ASSISTANT 
SECRETARY  OF  THE  CORPORATION,  MANAGER  OF  LABOR 
RELATIONS 

Mr.  Avery.  The  preliminary  statement,  Mr.  Chairman,  is  the 
expression  of  great  satisfaction  that  the  company  have  this  oppor- 
tunity. 

My  preliminary  remarks  will  be  restricted  to  a  very  brief  statement 
that  we  have  used  for  a  year  or  two  to  describe  Wards'  labor  policy, 
and  the  second  is  a  letter  which  I  should  like  to  read. 

Wards'  labor  policy  is  easily  stated.     It  is  based  on  these  six  points: 

Union  membership:  Wards  does  not  interfere  in  any  manner  what- 
soever with  the  employees'  choice  of  organization  or  representation. 

Collective  bargaining:  Wards  bargains  in  good  faith  with  any  or- 
ganization which  represents  the  majority  of  its  employees. 

Contracts:  In  accordance  with  the  law  Wards  wUl  reduce  to  writing 
and  sign  any  agreement  reached  as  a  result  of  such  bargaining.  Wards 
now  has  a  considerable  number  of  such  agreements  with  various  unions. 

Closed  shop:  Wards  is  opposed  to  all  forms  of  the  closed  shop  or 
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compulsory  union  membership.  Liberty  requires  that  an  employee 
be  free  to  join,  to  refuse  to  join,  or  to  resign  from  a  union  without 
losing  his  job.  Liberty  requires  that  an  employer  be  free  to  employ 
the  person  best  suited  for  the  work.  Employees  are  free  to  join  or 
not  to  join  the  union  as  they  wish.  The  company  fully  respects  this 
prinlege. 

Seniority:  Wards,  in  fiUing  vacancies  and  in  determining  employees 
to  be  laid  off  or  called  back,  considers  experience,  abihty,  performance, 
and  length  of  service. 

Mr.  Byrne.  Will  the  gentleman  please  indicate  where  he  is  reading 
from?    I  have  his  statements  here,  but  I  don't  seem  to  follow  that. 

Mr.  Avery.  You  have  not  this  statement. 

Mr.  Byrne.  I  beg  your  pardon. 

Mr.  Avery  (continuing).  Wages:  Ward^s  poUcy  is  to  pay  wages 
as  high  or  higher  than  those  paid  by  other  employers  in  the  community 
for  similar  employment. 

This  letter  is  one  written  by  a  Micliigan  attorney  some  20  years  ago, 
and  I  read  it  because  it  embodies  so  definitely  the  principles  that  guide 
the  company  in  this  work. 

Dear  Mr.  Mershon:  I  thank  you  for  your  letter  of  the  16th,  and  for  the  papers 
enclosed  with  it,  which  deal  with  the  subject  of  the  closed  shop.  I  have  read 
them  with  great  interest,  and  if  the  principle  of  the  closed  shop  is  right,  the  Amer- 
ican Revolution  was  a  vain  thing,  and  the  Constitution  of  the  United  States  is  folly. 
The  Revolution  was  based  and  fought  out  on  the  assumption,  and  declaration,  that 
all  men  are  equal  *'in  the  right  to  life,  liberty,  and  the  pursuit  of  happiness."  The 
object  of  the  struggle  was  accomplished,  and  to  make  it  secure  to  the  people  of  the 
United  States  the  Constitution  was  adopted  which  made  it  **the  supreme  law  of  the 
land"  that  *'no  person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law,"  nor  "be  denied  the  equal  protection  of  the  laws." 

Our  entire  system  of  Government,  both  National  and  State,  exists  to  make 
efifective  those  provisions  of  the  Constitution.  The  closed  shop  is  a  means  which, 
in  very  fact,  deprives  a  person  of  his  most  essential  and  vital  liberty,  on  which 
depend  both  his  life  and  property,  and  denies  him  equal  protection  of  the  laws. 
If  a  person  can  work,  by  means  of  which  he  can  support  his  life,  or  can  procure 
work  by  which  he  can  carry  on  his  enterprise,  by  means  of  which  he  can  support 
his  life,  only  upon  such  terms  as  the  masters  of  the  closed  shop  permit,  his  life 
and  liberty  are  in  their  control,  and  his  equality  under  the  laws  becomes  his 
equality  of  being  controlled  by  those  masters.  This  is  so  self-evident  that  only 
the  statement  of  it  is  needed  for  assent  to  it. 

"WTiat  is  most  needed,  and  I  think  greatly  needed,  is  teaching  in  our  schools, 
and  making  it  a  part  of  the  education  of  the  young,  that  our  Government  is  the 
means  alone  by  which  those  priceless  provisions  of  the  Constitution  can  be 
enjoyed. 

The  rule  of  the  closed  shop,  and  the  law  of  the  Constitution,  cannot  both 
exist  and  be  obeyed.  The  question  for  each  American  is  this:  Which  of  them  do 
you  stand  for? 

Please  pardon  me  for  this  long  letter.  I  could  not  touch  the  subject  and 
say  less. 

Mr.  Chairman,  following  your  own  direction  as  to  the  reading  of 
this  company's  statement,  which  is  one  thing  but  is  divided,  for  the 
reading,  in  the  order  of  its  interest,  it  will  be  read,  first,  by  Mr.  Barr, 
with  your  permission,  who  is  an  officer  and  the  manager  of  our  labor 
relations;  second  will  be  the  legal  treatment  by  the  head  of  Ward's 
legal  department,  and  secretary  of  the  company,  Mr.  Stuart  Ball.  I 
wSl  follow  with  a  summary. 

The  Chairman.  All  right,  Mr.  Barr,  will  you  give  your  full  name 
to  the  reporter? 

Mr.  Barr.  John  A.  Barr. 

Would  the  committee  prefer  that  I  stand  or  remain  seated? 


The  Chairman.  You  can  do  whichever  you  please,  Mr.  Barr. 

Mr.  Barr.  Gentlemen  of  the  committee,  Ward's  labor  policy  is  to 
obey  the  law  and  to  observe  the  highest  standards  of  wages,  hours, 
and  working  conditions  which  prevail  in  the  industry. 

Wards  has  not  fought  and  is  not  fighting  imionism.  Ward's  fully 
appreciates  that  well-managed  unions  pursuing  legitimate  objectives 
can,  in  cooperation  with  management,  serve  advantageously  the 
owners,  the  workers,  and  the  public. 

While  freely  granting  labor  unions  the  full  right  to  bargain  collec- 
tively, Ward's  has  refused  to  grant  union  demands  that  employees  be 
required  to  become  union  members  and  pay  union  dues  in  order  to 
retain  their  iobs. 

Each  case  which  Ward's  has  had  before  the  War  Labor  Board  has 
involved  this  issue.  In  each  case  the  Board  has  supported  the  union's 
demand  and  ordered  Ward's  to  maintain  the  union  by  ftringany  union 
member  who  fails  to  pay  his  union  dues  or  otherwise  fails  to  maintain 
his  union  membership.  In  all  cases  where  the  union  has  so  requested, 
the  Board  has  also  ordered  Ward's  to  support  the  union  by  checking 
off  union  dues  from  wages  and  remitting  them  to  the  union  treasury. 

When  Ward's  refused  this  illegal  requirement  in  1942,  the  President 
ordered  Ward's  to  accept.  When  Ward's  again  refused  the  same  re- 
quirement in  1944,  the  President  used  the  Army  to  seize  Ward's 
properties. 

Although  there  is  no  law  which  requires  employers  to  maintain  the 
membership  of  unions  by  checking  off  union  dues  and  firing  employees 
who  resign  from  unions,  nevertheless  the  powers  of  Government  have 
been  used  to  force  these  requirements  on  Wards  and  innumerable 
other  employers. 

Wards  said  in  its  telegram  to  the  President: 

The  United  States  Post  Office,  presumably  acting  on  orders  from  Washington, 
removed  its  70  employees  from  the  mail-order  house.  For  more  than  30  years  the 
Post  Office  had  maintained  this  department  for  the  purpose  of  handling  parcel-post 
shipments  to  Ward's  customers. 

Wards  also  said: 

The  Post  Office  refused  to  deliver  to  Wards  incoming  parcels  from  customers 
on  which  postage  had  been  fully  paid. 

Attached  to  this  statement  is  an  affidavit  of  Mr.  O.  B.  Higgins, 
Wards'  traffic  manager,  setting  forth  the  facts  with  respect  to  the 
Post  Office's  support  of  the  Chicago  strike. 

At  this  time,  Mr.  Chairman,  I  would  like  to  offer  the  original 
affidavit  signed  by  Mr.  Higgins.  Copies  have  been  duphcated  and 
are  before  you. 

The  Chairman.  Without  objection,  it  will  be  made  a  part  of  the 
record. 

(The  affidavit  referred  to  is  as  follows:) 

Affidavit 
State  of  Illinois, 

County  of  Cook,  ss: 

0.  B.  Higgins,  being  duly  sworn  upon  his  oath  deposes  and  says: 

He  is  traffic  manager  of  Montgomery  Ward  &  Co.,  Inc.,  with  offices  in  Chicago, 

XXJ.« 

The  facts  with  respect  to  postal  service  at  Ward's  Chicago  plant  during  the 
strike  in  April  1944,  are  as  follows: 

1.  The  post  office  discontinued  its  distributing  unit  in  Ward's  plant. 
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The  post  office  distributing  unit  in  Wards'  Chicago  mail-order  house  was  estab- 
lished on  March  12,  1913,  2  months  after  the  inauguration  of  parcel  post  service. 
This  unit  continued  to  operate  without  interruption  until  April  13,  1944,  except 
for  the  period  from  January  1,  until  March  8,  1923,  when  the  Chicago  Post  Office 
attempted  to  handle  this  distribution  in  their  new  Van  Buren  station.  The 
"attempt  was  discontinued  because  of  excessive  damage  and  delay  to  parcels. 

A  picket  line  was  established  at  the  mail-order  house  on  April  12,  1944. 

At  10  o'clock  on  the  morning  of  April  13  there  were  two  post-office  supervisors, 
53  regular  post-office  clerks,  18  substitute  post-office  clerks,  and  two  laborers  on 
duty  in  the  post  office  distributing  unit  at  Ward's  Chicago  plant. 

At  10:15  a.  m.,  on  April  13  the  foreman,  Mr.  Risley,  was  instructed  by  the 
Chicago  Post  Office  to  send  all  employees  with  the  exception  of  the  supervisor  and 
three  clerks  to  the  main  post  office  and  discontinue  distributing  parcel  post  in  the 
Montgomery  Ward  post  office  distributing  unit.  At  approximately  10:20  a.  m. 
Mr.  E.  J.  Kruetgen,  Chicago  postmaster,  informed  Mr.  Kirby,  our  mail-order 
traffic  manager,  in  a  telephone  conversation  that  the  suspension  of  the  operations 
in  the  Chicago  plant  was  due  to  the  fact  that  the  Chicago  postmaster  did  not  have 
authority  to  order  postal  employees  to  report  for  work  at  a  building  where  there 
was  danger  to  the  employees. 

At  2  p.  m.,  April  13,  Mr.  Kirby  was  notified  by  Mr.  Bruce  Wells  of  the  post- 
master's office  that  the  operation  of  the  post  office  distributing  unit  at  Ward's 
Chicago  mail-order  house  would  be  suspended  at  the  close  of  business  on  April 
13  until  the  present  difficulties  between  Ward's  and  their  employees  were  settled. 

At  4  p.  m.,  April  13,  eight  substitute  post-office  employees  reported  back  to  the 
post  office  distributing  unit  in  Ward's  Chicago  mail-order  house  to  sack  out  all 
parcels  which  had  been  distributed  and  labeled  by  post-office  employees. 

2.  Ward's  continued  its  operation  during  the  strike.  Ward's  continued  to  have 
mail  to  be  sacked,  distributed,  and  handled  during  each  dav  of  the  strike  and 
transportation  facilities  for  the  removal  of  the  mail  from  the  plant  were  available. 

On  the  evening  of  April  12  Ward  employees  loaded  1,470  sacks  of  mail  and  990 
outside  pieces  into  three  boxcars  which  were  switched  via  the  Milwaukee  Railroad 
to  the  Union  Station.  All  of  this  mail  had  been  sacked  and  distributed  by  post- 
office  employees  during  the  day  of  April  12.  The  Union  Depot  Co.  unloaded  these 
cars  and  delivered  the  mail  across  the  platform  to  the  Chicago  Post  Office. 

On  the  evening  of  April  13  Ward  employees  loaded  3,854  sacks  of  mail  and  2,100 
outside  pieces  in  6  boxcars,  which  were  similarly  handled.  Of  this  mail  loaded  on 
the  evening  of  the  13th,  40  percent  had  been  sacked  and  distributed  by  post-office 
employees  on  the  12th,  40  percent  sacked  and  distributed  by  post-office  employees 
on  the  13th,  and  20  percent  sacked  and  handled  by  Ward  employees  on  the  13th. 

On  the  evening  of  April  14  Ward  employees  loaded  2,824  sacks  of  mail  and  704 
outside  pieces  into  4  boxcars  which  were  similarly  handled. 

On  the  evening  of  April  15  Ward  employees  loaded  2,029  sacks  of  mail,  1,224 
outside  pieces,  and  1,230  c.  o.  d.  parcels  into  4  boxcars  which  were  similarly 
handled. 

The  mail  loaded  on  the  evenings  of  April  14  and  April  15  was  all  sacked  and 
handled  by  Ward  employees. 

From  the  morning  of  the  16th  up  to  and  including  the  evening  of  the  24th 
Ward  employees  sacked  and  handled  10,458  sacks,  5,425  outside  pieces,  and 
5,760  c.  o.  d.  pieces  of  fourth-class  mail  consigned  to  Ward's  mail-order  customers. 
One  hundred  and  ten  truckloads  of  this  mail  were  delivered  to  the  Chicago  Post 
Office  on  trucks  driven  by  Ward  employees  on  the  19th,  20th,  and  21st.  Forty- 
seven  truckloads  of  this  mail  were  delivered  to  the  Chicago  Post  Office  on  the 
22d  and  24th  by  Willett  Co.  trucks. 

At  noon  on  April  24  the  union  announced  in  the  press  that  the  strike  would  be 
called  oflF  at  10:45  that  evening. 

At  4:45  p.  m.  on  April  24  we  were  notified  by  Mr.  E.  L.  Fotre,  assistant  super- 
intendent of  mails,  to  the  effect  that  distribution  would  be  resumed  by  postal 
employees  in  Ward's  Chicago  mail-order  house  on  the  morning  of  Wednesday 
April  25.  ' 

3.     The  post  office  refused  delivery  of  part  of  Ward's  mail. 

Prior  to  the  strike  which  began  on  April  12,  it  had  been  the  custom  of  Ward's  to 
pick  up  at  the  Chicago  Post  Office  all  incoming  first-class  mail  and  all  incoming 
parcel  post  on  which  the  postage  had  been  fully  paid.  This  was  done  at  Ward's 
expense  in  order  to  obtain  deliveries  at  the  hours  best  suited  to  its  operating 
schedules.     On  Monday,  April  17,  the  Post  office  at  Chicago  was  requested  by 


Mr.  Kirby  to  deliver  to  Ward's  all  incoming  parcel  post  on  which  postage  had 
been  fully  paid.     The  Chicago  Post  Office  refused  to  comply  with  this  request. 

At  noon  on  April  19  Mr.  Kirby  called  the  Chicago  post  office  and  requested  that 
they  deliver  to  Ward's  all  incoming  first-class  mail.  Mr.  Wentzel,  assistant  post- 
master, advised  that  the  Post  Office  Department  always  takes  the  stand  that 
during  a  strike  they  can  only  give  the  same  service  that  was  given  before  the  strike 
and  so  they  could  not  now  increase  their  deliveries  to  us  as  it  would  be  contradic- 
tory to  the  rules  and  regulations  of  the  Department.  Accordingly,  the  Chicago 
j)Ost  office  refused  to  deliver  our  first-class  mail. 

As  explained,  the  Chicago  post  office  refused  Ward's  request  of  April  17  to 
deliver  in-bound  parcel  post.  Following  this  refusal.  Ward's  itself  picked  up  in- 
bound mail  as  follows:  On  April  18  Ward's  contractor  picked  up  668  sacks  and  575 
outside  pieces  of  in-bound  parcel  post  at  the  Chicago  post  office  which  were  deliv- 
ered to  Ward's  through  the  Chicago  Tunnel  Co.  On  April  Ward's  contractor 
picked  up  346  sacks  of  in-bound  parcel  post  at  the  Chicago  post  office  which  were 
delivered  to  Ward's  through  the  Chicago  Tunnel  Co.  On  April  22,  24,  and  25 
Ward's  contractor  picked  up  a  total  of  422  sacks  and  354  outside  pieqes  of  in-bound 
parcel  post  at  the  Chicago  post  office  which  were  delivered  to  Ward's  by  truck. 

Prior  to  the  strike  and  during  the  strike  the  Chicago  post  office  did  deliver  the 
following  classes  of  mail  to  Ward's  Chicago  mail-order  house: 

1.  Special-delivery  mail. 

2.  Postage-due  parcels. 

3.  In#ured  parcels. 

4.  Returned  C.  O.  D.  parcels. 

The  above  facts  are  either  known  to  me  personally  or  have  been  reported  to  me 
by  my  subordinates  in  the  normal  course  of  business,  and  are  true  to  the  best  of 
my  knowledge  and  belief. 

O.  B.  HiGGINS. 

Subscribed  and  sworn  to  before  me  this  2d  day  of  June  1944. 

[seal]  B.  Shriman,  Notary  Public. 

My  commission  expires  September  23,  1947. 

Mr.  Barr.  Mr.  Cargill,  Deputy  First  Assistant  Postmaster  General, 
attempted  to  explain  the  discontinuance  of  the  distributing  unit  which 
had  been  maintained  in  the  mail-order  house  since  1913  on  the  ground 
that  the  regular  drivers,  who  had  taken  the  post-office  oath,  would  not 
deliver  the  mail  to  the  railroads,  and  the  post  office  could  not  trust  the 
mail  to  persons  who  had  not  taken  the  oath  and  might  not  be  respon- 
sible, Mr.  Cargill  did  not  deny  that  there  was  work  to  be  done  in 
the  distributing  unit  each  day  of  the  strike. 

Contrary  to  Mr.  CargilFs  statement  to  you,  the  drivers  who  hauled 
this  mail  from  the  distributing  unit  to  the  railroads  prior  to  the  strike 
had  not  taken  the  post-office  oath.  This  oath  has  not  been  admin- 
istered to  these  contract  drivers  in  Chicago  for  the  past  many  years. 
Drivers  of  20  years'  service  haye  never  taken,  or  been  asked  to  take, 
the  oath. 

No  representative  of  the  post  office  explained  to  Ward's,  either  at 
the  time  the  distributing  unit  was  discontinued  or  at  any  other  time 
during  the  strike,  that  any  of  the  niethods  being  used  to  haul  mail 
from  the  plant  were  irresponsible  or  in  any  way  unsatisfactory.  The 
4,500  sacks  of  mail  which  were  accepted  and  distributed  by  the  post 
office  but  not  taken  out  before  the  strike  were  hauled  out  of  the  plant 
by  railroad  boxcar  with  full  knowledge  of,  and  without  any  objection 
from,  the  post  office. 

Mr.  Cargill's  attempted  explanation  for  discontinuing  the  distribut- 
ing unit  was  obviously  an  afterthought  not  supported  by  the  facts. 
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Mr.  Cargill  explained  the  failure  to  deliver  Ward's  incoming  mail 
by  the  Department's  policy  to  remain  neutral  during  a  strike.  In  this 
connection  we  cannot  hnprove  on  the  editorial  comment  of  the 
Chicago  Daily  News  as  follows: 

Of  course,  both  before  and  during  the  strike,  the  post  office  was  under  obligation 
to  deliver  every  piece  of  prepaid  mail  to  Ward's  office.  It  was  under  obligation  to 
Ward  s  as  the  addressee  of  the  mail.  It  was  also  under  obligation  to  the  sender 
of  the  mail  who  had  bought  stamps,  affixed  them  to  the  mail,  and  paid  for  a 
service  The  fact  that  Ward's,  like  many  other  firms,  had  seen  fit  to  relieve  the 
post  office  of  a  part  of  its  obligation  at  the  receiving  end— purely  as  a  matter  of 
convemence  to  the  recipient  of  the  mail— would  seem  in  nowise  to  relieve  the 
post  office  of  Its  responsibility  if  the  recipient  chose  to  cease  that  practice  or  was 
forced  to  cease  it.  Certainly  nothing  in  the  situation  relieved  the  Post  Office 
Department  of  its  responsibility  to  the  sender  of  the  letter  or  package  That 
responsibility  was,  and  is,  to  deliver  the  mail  to  the  addressee.^ 

Now  I  would  like  to  say  a  few  words  about  the  election  in  Chicago 
and  the  action  of  the  National  Labor  Relations  Board  in  that  con- 
nection. 

Ward's  said  in  its  telegram  to  the  President : 

Ward's  welcomes  the  suggestion  that  an  election  be  held  at  an  early  date  to 
determine  the  employees'  choice  of  representation.  The  question  whether  the 
umon  represents  a  majority  of  the  employees  in  Ward's  mail-order  house  and  store 
in  Chicago  has  been  pending  since  November  16,  1943.  Ward's  has  repeatedlv 
urged  a  prompt  determination  of  this  question,  and  has  publicly  announced  a 
readiness  to  recognize  the  union  when  proof  of  its  representation  is  presented. 

The  sole  question  was  whether  the  union  represented  a  majority  of 
the  employees  in  the  mail-order  house  and  retail  store,  each  of  which 
had  been  previously  established  as  a  separate  bargainmg  unit  On 
two  occasions  Ward's,  in  writing,  notified  the  National  Labor  Relations 
Board  of  the  question  and  stated  to  the  Board  its  willingness  to  have 
the  union's  status  determined  either  by  an  election  or  a  check  of  the 
union's  membership  cards. 

The  Labor  Relations  Board,  however,  failed  to  take  any  action  until 
after  the  union  had  called  a  strike  and  the  Government  had  seized 
possession  of  Ward's  properties.     The  Board  then  issued  an  order 
not  that  an  election  be  held  in  the  retail  store  and  mail-order  house 
umts,  but  that  the  independence  of  these  two  units  be  destroyed 
Ihe  Board  ordered  that  both  imits  be  combined  in  Ward's  Schwinn 
warehouse,   and  that  an  election  be  held  in  this  new   unit.     The 
bchwinn  warehouse  is  located  over  4  miles  from  the  retail  store,  it  is 
engaged  m  a  different  type  of  business,  its  emplovees  do  a  different 
type  of  work,  it  has  different  hours  and  a  different  wage  structure 
Ihe  managei's  of  the  two  branches  are  independent  of  each  other. 
Ihe  Labor  Relations  Board  had  previously  established  the  Schwinn 
warehouse  as  a  separate  bargaining  unit.'    The  union  had  a  large 
and  unquestioned  majority  in  the  Schwinn  warehouse.      In  the  retail 
store,  on  the  other  hand,  less  than  15  percent  of  the  emplovees  were 
having  union  dues  checked  off  from  their  wages,  and  more  than  80 
percent  had  repudiated  the  union  by  coming  to  work  through  the 
union's  picket  Hne. 

While  the  Schwinn  warehouse,  over  4  miles  away  was  included  in 
the  sanie  unit  as  the  store,  several  thousand  employees  in  other  depart- 
ments m  the  same  building  as  the  store  were  excluded.  The  clear 
purpose  of  this  gerrymandering  was  to  use  the  union's  majority  in  the 
bchwmn  warehouse  to  msure  a  union  victory  in  all  three  locations. 

'  Chicago  Daily  News,  May  29, 1944. 
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The  Board,  conscious  of  the  union's  lack  of  support  in  the  retail 
store,  deliberately  mixed  the  ballots  to  prevent  a  separate  count  of  the 
store  vote. 

Mr.  Reilly,  a  member  of  the  National  Labor  Relations  Board, 
testified  that  Ward's  and  the  union  had  agreed  between  themselves 
to  combine  these  three  major  units  into  one  contract  in  December 
1942,  and  that  this  agreement  between  Ward's  and  the  union  to  com- 
bine the  three  units  was  one  of  the  chief  reasons  for  the  Board's  com- 
bining them.     Mr.  Reilly  testified: 

The  reason  we  put  *  *  *  (the  Schwinn  warehouse)  in  was  because  the 
company  and  the  union  themselves  had  combined  them  in  the  contract  of  1942 
which  had  expired. 

Ward's  never  agreed  to  combine  the  retail  store,  the  mail-order  bouse, 
and  the  Schwinn  warehouse  into  one  contract  or  into  one  bargaining 
unit.  The  contract  to  which  Mr.  Reilly  referred  in  his  testimony  was 
written  in  its  entirety  by  the  War  Labor  Board  and  illegally  forced 
upon  Ward's  by  the  President.  It  was  a  document  which  Ward's 
had  no  hand  in  preparing  and  to  which  it  never  agreed. 

The  fact  is  that  the  Labor  Relations  Board  gerrymandered  the 
units  to  insure  a  union  victory  and  to  prevent  the  truth  as  to  the 
union's  lack  of  representation  in  the  store  from  becoming  known. 

Ward's  said  in  its  telegram  to  the  President: 

Ward's  will  continue  to  observe  the  wages,  hours,  and  related  terms  of  employ- 
ment as  they  were  before  the  expiration  of  the  former  contract.  Ward's  has  made 
no  change  in  any  of  these  conditions  since  December  8,  1942. 

Ward's  also  said: 

Ward's  has  violated  no  law  nor  denied  to  the  union  any  privilege  to  which  it  is 
legally  entitled. 

Mr.  Davis,  chairman  of  the  War  Labor  Board,  testified  before  this 
committee  that  all  the  War  Labor  Board  asked  Ward's  to  do  in 
January  1944  was  to  "maintain  the  present  status"  until  the  election 
was  held,  and  that — 

What  we  got  from  Montgomery  Ward's  was  the  most  thoroughgoing  and  deliberate 
tearing  down  of  the  relationship.  Every  effort  was  made  that  they  could  make  to 
destroy  the  status  that  existed  at  that  time. 

The  Attorney  General,  Mr.  Biddle,  testified  before  the  committee 
that  it  would  have  been  impossible  to  hold  a  fair  election  without 
Government  possession  of  the  properties.  Mr.  Biddle  said  that  the 
company  refused  to  maintain  the  status  quo  and  refused  to  negotiate. 
He  testified  Ward's  had  done  everything  it  could  for  3  months  to 
destroy  the  union,  and  that  employees  were  being  improperly  and 
wrongfully  discharged  because  of  their  union  membership. 

Neither  Mr.  Davis  nor  Mr,  Biddle,  nor  any  representative  of  either, 
has  ever  made  any  investigation  as  to  the  truth  of  these  charges. 
Neither  man  has  the  slightest  evidence  to  support  the  charges  they 
have  made  to  you.     Their  statements  are  completely  false. 

The  facts  are  that  after  December  8,  1943,  Ward's  continued  to 
observe  the  wages,  hours,  and  related  terms  of  employment  as  they 
were  before  the  expiration  of  the  former  contract.  Ward's  stood  ready 
at  all  times  to  bargain  with  the  union  in  the  five  bargaining  units 
where  there  was  no  question  over  the  union's  majority  status.  Ward's 
did  nothing  during  this  period  which  was  intended  to  destroy  or  which 
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had  the  effect  of  destroying  the  union  or  interfering  with  it  in  any  way. 
Employees  were  discharged  only  for  normal  reasons  such  as  thievery, 
insubordination,  and  incompetence.  Not  a  single  employee  was 
discharged  because  of  liis  union  affiliation.  The  National  Labor 
Relations  Board,  charged  by  law  with  the  duty  of  protecting  employees 
from  discrimination  for  union  activities,  has  not  filed  a  single  com- 
plaint against  Ward's.  Actually  for  the  period  during  which  the 
Attorney  General  has  charged  Ward's  with  wholesale  firings,  fewer 
pcM)ple  were  discharged  than  had  been  discharged  during  the  same 
period  the  previous  year  when  the  union  contract  was  in  force. 

While  Ward's  properties  were  operated  by  the  Secretary  of  Com- 
merce, his  representatives  met  with  the  imion  and  listened  to  its 
charges.  After  investigating  the  facts,  the  Secretary  did  not  rein- 
state a  single  employee. 

The  Attorney  General's  attempt  to  blacken  Ward's  labor  history 
as  an  excuse  for  the  Government's  action  is  further  illustrated  by  the 
following  passage  from  his  opinion  letter  to  the  President,  upon  the 
authority  of  which  the  President  issued  his  order  of  seizure.  The 
Attorney  General  said: 

In  the  proceedings  before  the  National  Labor  Relations  Board  which  resulted 
in  the  certification  dated  February  28,  1942,  the  Board  found  that  the  company 
had  been  guilty  of  unfair  labor  practices  in  its  plant  in  Chicago. 

On  the  contrary,  the  National  Labor  Relations  Board  has  never 
found  Ward's  guilty  of  any  unfair  labor  practice  in  Chicago. 

These  vicious  and  deliberate  attacks  on  the  company's  integrity 
must  not  go  unanswered  in  this  record.  Ward's  calls  upon  the 
Attorney  General  to  retract  these  false  assertions. 

The  same  tactics  of  misrepresenting  Ward's  labor  history  were 
followed  by  Mr.  Reilly  in  his  testimony  before  the  committee.  Mr. 
Reilly  testified  that  Ward's  has  a  history  of  unfair  labor  practices 
which  was  an  important  contributing  factor  to  the  Chicago  strike. 

Mr.  Reilly  referred  to  four  cases  as  the  basis  for  his  conclusion. 

The  irrelevance  of  these  four  cases  to  the  strike  in  Chicago  is  made 
apparent  by  the  following  facts: 

1.  Three  of  the  four  cases  referred  to  by  Mr.  Reilly  arose  more 
than  6  years  ago  and  the  fourth  case  arose  over  3  years  ago.  None  of 
them  involved  relations  between  Ward's  and  the  union  at  Chicago. 

2.  There  is  no  evidence  that  the  employees  at  Chicago  had  any 
interest  in,  or  even  knew  about,  these  old  cases  at  other  locations. 
Certainly  they  were  never  pointed  to  by  the  union  as  a  factor  in  the 
strike. 

3.  In  the  only  case  which  Ward's  has  had  before  the  National 
Labor  Relations  Board  involving  its  relations  with  the  Chicago 
union,  the  Board  itself  found  that  no  unfair  labor  practice  had  been 
committed.^ 

The  extent  to  which  Mr.  Reilly  attempted  to  mislead  the  committee 
is  further  illustrated  by  his  testimony  that  thousands  of  representa- 
tion cases  have  been  settled  by  checking  membership  cards  and  that 
if  Ward's  had  agreed  to  this  method  the  case  could  have  been  settled 
within  a  few  days.  The  fact  is  that  Ward's  stated  to  the  union  when 
the  representation  question  first  arose,  that  Ward's  was  willing  to 
have  the  issue  determined  either  by  an  election  or  by  a  check  of  the 
union's  membership  cards  against  the  pay  roll.     In  January  1944 

»  39  N.  L.  R.  B.,  No.  41  (p.  229). 


Ward's,  in  writing,  informed  thcf  Labor  Relations  Board  of  this  offer. 
Again  on  March  6,  Ward's  wrote  to  the  I^abor  Relations  Board  that — 

the  facts  indicate  the  necessity  for  a  *  *  *  determination  of  employee 
representation  either  by  a  card  check  or  by  an  election.  As  previously  stated, 
we  have  no  objection  to  the  Board's  making  its  determination  by  either  method. 

It  was  the  union,  not  Ward's,  which  refused  to  check  membership 
cards.  Mr.  Reilly's  implication  that  decision  of  the  representation 
question  was  delayed  by  Ward's  refusal  to  agree  to  a  check  of  cards 
was  nothing  less  than  a  fraud. 

Ward's  said  in  its  telegram  to  the  President: 

Although  Ward's  welcomes  an  early  election,  Ward's  cannot,  under  the  law, 
grant  special  privileges  to  the  union  pending  the  election. 

The  contract  which  Ward's  signed  at  Chicago  in  December  1942, 
under  duress,  at  the  direction  of  the  President,  expired  December  8, 
1943. 

On  November  16,  1943,  Ward's  told  the  union  it  would  negotiate 
a  new  contract  covering  five  of  the  seven  bargaining  units  established 
at  Chicago.  Ward's  questioned  whether  the  union  represented  a 
majority  of  employees  in  the  mail-order  house  and  retail  store  because 
less  than  20  percent  in  those  two  units  were  then  having  union  dues 
checked  off  from  wages. 

The  union  refused  to  show  that  it  was  the  majority  choice  of  the 
employees  by  either  submitting  membership  cards  or  consenting  to 
an  election.  Instead,  the  union  asked  the  W^ar  Labor  Board  to  order 
the  expired  contract  reinstated  without  any  proof  that  the  union  had 
any  legal  right  to  represent  Ward's  employees  or  that  Ward's  had 
any  legal  right  to  contract  with  the  union  on  any  terms  whatsoever. 

On  January  15,  1944,  the  War  Labor  Board  ordered  the  expired 
contract  extended  until  the  union's  right  could  be  determined.  This 
was  an  illegal  order.  The  National  Labor  Relations  Act  gives  to  the 
National  Labor  Relations  Board  the  exclusive  power  to  determine  the 
choice  of  employees  as  to  their  representatives  for  purposes  of  collec- 
tive bargaining.  Under  the  War  Labor  Disputes  Act  the  orders  of  the 
War  Labor  Board  must  conform  to  the  National  Labor  Relations  Act. 
By  deciding  that  the  union  at  Chicago  was  entitled  to  the  benefits  of  a 
contract  before  the  National  Labor  Relations  Board  had  decided 
whether  it  was  entitled  to  represent  Ward's  employees,  the  War  Labor 
Board  was  usurping  a  power  which  Congress  never  gave  to  it  and  which 
Congress  expressly  forbade  it  to  exercise. 

Ward's  said  in  its  telegram  to  the  President: 

To  grant  maintenance  of  union  membership  before  the  election  is  held,  as  the 
War  Labor  Board  has  ordered,  would  not  only  violate  the  employees  fundamental 
liberty  of  free  choice  but  it  would  also  permit  the  union  to  demand  the  discharge 
of  all  the  employees  who  have*  resigned  from  the  union  since  December  8,  1943. 

The  status  quo  had  changed  more  than  a  month  before  the  Board's 
order  of  January  15,  1944.  Numerous  employees  had  voluntarily 
resigned  from  the  union,  as  they  had  the  right  to  do.  Many  more 
had  ceased  paying  dues  to  the  union,  as  they  had  the  right  to  do. 
The  Board,  however,  ordered  the  reinstatement  of  the  terms  of  the 
expired  contract.  That  contract  provided  that  any  employee  who 
was  a  union  member  on  December  8,  1942,  or  who  thereafter  became 
a  union  member  must  keep  up  his  union  membership  or  be  fired. 

If  Ward's  had  obeyed  the  Board's  illegal  order  of  January  15,  1944, 
Ward's  would  have  been  compelled  to  discharge  all  employees  who 
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had  resigned  from  the  union  and  thus  deprive  them  of  a  chance  to 
vote  in  the  election.  The  union  could  have  expelled  all  employees 
who  refused  to  pay  dues,  and  Ward's  would  then  have  been  compelled 
to  discharge  them  before  the  election  was  held. 

It  was  for  these  reasons  that  Ward's  in  its  telegram  to  the  President, 
said: 

Compliance  with  the  Board's  order  would  then  make  a  mockery  of  the  demo- 
cratic right  of  employees  to  choose  their  bargaining  repHesentatives  freely  and 
without  interference. 

All  Ward's  employees  had  the  right  under  the  law  to  share  in  the  choice 
of  bargaining  representatives,  freely  and  without  coercion  from  anyone. 

If  Ward's  had  obeyed  the  Board's  order,  its  employees  who  had  of 
their  own  free  will  resigned  from  the  union  or  refused  to  pay  union  dues 
could  be  denied  the  right  to  vote  and  the  right  to  their  jobs  unless  they 
rejoined  the  union  or  paid  up  their  dues. 

Mr.  Reilly's  testimony  shows  that  the  National  Labor  Relations 
Board  and  the  War  Labor  Board  knew  that  a  fair  and  legal  election 
could  not  be  held  if  the  Board's  order  was  enforced  against  Ward's. 
Unknown  to  Ward's,  a  meeting  was  held  in  Judge  Vinson's  office  on 
April  17.  Members  of  the  War  Labor  Board  and  the  National  Labor 
Relations  Board  were  present  with  their  counsel.  The  pm-pose  of  the 
meeting  was  to  discuss  the  proposed  seizure  of  Ward's  properties  to 
enforce  the  War  Labor  Board  order. 

At  that  meeting  the  Labor  Relations  Board  refused  to  hold  an  elec- 
tion if  union  maintenance  were  enforced  before  the  election.  The 
Labor  Relations  Board  pointed  out  that  a  fair  and  legal  election  could 
not  be  held  if  the  maintenance-of-membership  provision  was  placed  in 
eflFect. 

The  War  Labor  Board,  however,  did  not,  as  it  should  have  done, 
withdraw  its  order.  Instead,  it  secured  from  the  union  a  promise  in 
writing  not  to  ask  that  maintenance  of  membership  be  enforced. 

Ward's,  then,  was  admittedly  right  in  saying  that  the  War  Labor 
Board's  order  was  illegal  and  would,  if  enforced,  make  a  mockery  of 
the  rights  and  liberties  of  Ward's  employees. 

Ward's  telegram  to  the  President  said: 

By  ordering  the  retroactive  reinstatement  of  maintenance  of  membership,  the 
War  Labor  Board  has  demonstrated  its  utterly  unfair  character,  and  its  complete 
disregard  of  the  command  of  Congress  that  its  orders  conform  to  the  National 
Labor  Relations  Act. 

The  facts  now  demonstrate  the  unfair  character  of  both  the  Labor 
Relations  Board  and  the  War  Labor  Board. 

If  it  was  unfair  and  illegal  to  enforce  maintenance  of  membership 
at  Ward's  before  the  election  was  held,  it  was  unfair  and  illegal  to 
have  ordered  Ward's  to  reinstate  maintenance  of  membership  in  the 
first  place. 

If  it  was  unfair  and  illegal  to  order  Ward's  to  reinstate  maintenance 
of  membership,  it  was  illegal  and  immoral  to  seize  Ward's  property 
to  force  it  to  obey  that  order. 

By  secretly  securing  from  the  union  its  promise  not  to  ask  for 
enforcement  of  the  maintenance  of  membership  requirement  of  the 
War  Labor  Board's  order,  both  the  Labor  Relations  Board  and  the 
War  Labor  Board  demonstrated  that  they  knew  the  order  was  unfair 
and  illegal.     Nevertheless,  knowing  the  order  to  be  imfair  and  illegal. 
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both  Boards  conspired  to  recommend  the  seizure  of  Ward's  property 
for  the  professed  purpose  of  enforcing  the  order. 

This  astounding  trickery,  designed  solely  as  a  means  of  granting 
special  privileges  to  a  labor  union,  exposes  the  entire  seizure  of  Ward's 
as  a  fraudulent  deception. 

Thank  you,  gentlemen. 

Mr.  Ball  will  now  proceed  to  read  the  second  part  of  this  statement, 
dealing  with  the  legal  issues. 

The  Chairman.  Mr.  Ball,  will  you  give  your  full  name,  and  your 
position  with  the  company,  to  the  reporter? 

Mr.  Ball.  Stuart  S.  Ball,  secretary,  Montgomery  Ward  &  Co., 
Inc.,  in  charge  of  the  law  department. 

STATEMENT   OF  STUART  S.   BALL,   SECRETARY.   MONTGOMERY 
WARD  &  CO.,  INC.,  IN  CHARGE,  LAW  DEPARTMENT 

Mr.  Ball.  Mr.  Chairman  and  gentlemen,  Ward's  Chicago  prop- 
erty was  taken  from  it  by  force  to  compel  Ward's  to  obey  an  order  of 
the  War  Labor  Board.  The  Attorney  General  has  admitted  to  you 
that  this  was  the  real  reason  for  the  seizure. 

Ward's  refused  to  comply  with  the  order  of  the  War  Labor  Board 
because  Ward's  believed  the  order  to  be  illegal. 

To  enforce  the  illegal  order  of  the  Board,  the  President  ordered  the 
seizure  of  Ward's  property.  Ward's  believed  the  President's  order 
to  be  an  unconstitutional  usurpation  of  power  and  refused  to  obey  it. 

Ward's  position  is  based  upon  the  guaranties  of  liberty  set  forth  in 
the  Constitution  of  the  United  States. 

1.  Before  the  passage  of  the  War  Labor  Disputes  Act,  the  War 
Labor  Board  had  no  legal  authority  whatever  to  command  employers 
to  obey  its  orders. 

The  War  Labor  Board  was  created  by  an  Executive  order. 

This  order  recited  that  it  had  been  issued  by  the  President  '*by 
virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the 
statutes  of  the  United  States."  No  such  authority  had  in  fact  been 
given  the  President  by  the  Congress.  At  least  one  court  has  pointed 
out  the  falsehood  in  the  order,  saying  of  the  Board: 

Its  creation  and  jurisdiction  are  not  based  upon  any  express  statutory  authority, 
in  spite  of  what  is  said  in  the  preamble  of  Executive  Order  No.  9017  creating  it.* 

The  first  order  of  the  War  Labor  Board  against  Ward's  was  issued 
when  the  Board  had  no  right  to  command  Ward's  to  do  anything. 
Congress,  the  only  law-making  authority  under  the  Constitution, 
had  not  empowered  the  Board  to  order  any  of  the  things  which  the 
Board  demanded  of  Ward's. 

The  President,  as  well  as  the  Board,  was  wholly  without  constitu- 
tional authority.  Nevertheless,  in  deep  respect  for  the  President  and 
his  great  responsibihty  in  time  of  war.  Ward's  at  his  command  signed 
a  contract  at  Chicago  providing  for  maintenance  of  membership. 
This  was  the  contract  which  expired  December  8,  1943. 

Because  the  Board  and  the  President  had  no  legal  right  whatever 
to  force  Ward's  to  obey  the  Board's  order.  Ward's  could  not  take  the 
case  to  court.  When  a  public  official  has  no  power  to  do  more  than 
give  advice,  the  courts  will  not  listen  to  a  lawsuit  which  claims  that 

^  Baltimore  Tranait  Co.  v.  Flynn  (60  Fed.  Supp.  382). 
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the  advice  is  bad.  Courts  will  act  only  when  legal  rights  have  been 
violated.  Although  the  Board  was  making  many  threats  against  em- 
ployers who  refused  to  obey  its  orders,  those  threats  were  clearly 
bluffs.  The  court  will  not  permit  themselves  to  be  used  merely  to 
call  a  bluff. 

The  case  of  the  Moto?  Freight  Carriers ,  Inc.,  decided  Friday,  June  2, 
by  the  Court  of  Appeals  for  the  District  of  Columbia,  was  an  attack 
on  a  War  Labor  Board  order  issued  before  Congress  passed  the  War 
Labor  Disputes  Act.  It  held  that  those  orders  were  no  more  than 
advice,  and  could  neither  be  enforced  nor  reviewed. 

2.  The  War  Labor  Board  has  violated  the  War  Labor  Disputes 
Act  in  its  orders  against  Ward's  issued  since  Congress  passed  that  act 
over  the  veto  of  the  President. 

Section  7  of  the  War  Labor  Disputes  Act  gave  the  War  Labor 
Board  the  right  to  decide  labor  disputes,  but  limited  that  right  to  dis- 
putes "which  may  lead  to  a  substantial  interference  with  the  war 
effort." 

The  act  then  commanded  the  Board,  before  reaching  any  decision, 
"to  conduct  a  pubhc  hearing  on  the  merits  of  the  dispute."  In  order 
to  hold  a  proper  hearing,  the  Board  was  empowered  to  subpena 
witnesses,  to  require  the  production  of  written  evidence,  and  to  take 
testimony. 

The  Board  was  authorized,  after  holding  a  public  hearing,  to  issue 
an  order  which  "shall  provide  for  terms  to  govern  the  relations  of  the 
parties."  But  this  power  was  limited.  The  orders  of  the  Board  must 
be  fair  and  equitable;  they  must  be  limited  to  terms  and  conditions 
"customarily  included  in  collective  bargaining  agreements,"  and  they 
must  conform  to  the  provisions  of  other  laws,  including  specifically 
the  National  Labor  Relations  Act. 

In  other  words,  the  Congress,  while  giving  the  Board  a  power  which 
it  had  assumed  before  but  never  rightfully  possessed,  was  careful  to 
limit  the  jurisdiction  of  the  Board,  to  insist  that  its  procedure  follow 
the  traditions  of  our  law,  and  to  prevent  the  Board  from  disobeying 
the  laws  already  in  force. 

In  its  orders  against  Ward's  since  the  passage  of  the  War  Labor 
Disputes  Act,  the  Board  has  disobeyed  the  conmiands  of  Congress  in 
every  respect. 

First.  The  report  of  the  subcommittee  of  the  Senate  Judiciary  Com- 
mittee discloses  that  the  War  Labor  Board  had  no  evidence  whatso- 
ever in  its  files  that  the  disputes  in  Ward's  retail  stores  and  mail-order 
houses  threatened  the  war  effort. 

Second.  The  Board  has  never  held  a  proper  hearing  in  a  Ward  case. 
The  Board  has  called  no  witnesses  to  its  meetings.  Union  spokesmen 
have  made  speeches,  full  of  misrepresentations  and  untruths.  None 
of  these  people  were  placed  under  oath.  Ward's  has  been  given  no 
opportunity  to  cross-examine  these  speakers.  The  unions  have  not 
been  required  to  produce  any  evidence  whatsoever  to  support  their 
wildest  charges.  The  Board's  orders  have  not  been  based  upon  any 
facts,  but  have  simply  reflected  the  Board's  predetermination  to  give 
maintenance  of  membership  to  any  union  which  asked  for  it. 

Third.  The  Board  has  ordered  the  check-off  of  union  dues,  which 
would  require  Ward's  to  give  support  to  the  union  in  violation  of 
section  8  (2)  of  the  National  Labor  Relations  Act.  The  Board  has 
ordered  maintenance  of  membership,  which  would  compel  Ward's  to 


discriminate  with  regard  to  terms  of  employment  in  violation  of  sec- 
tion 8  (3)  of  that  act.  In  addition,  the  Board  in  the  Chicago  case — 
as  was  pointed  out  in  part  I  of  this  statement — wrongfully  assumed 
the  power  to  grant  contract  rights  to  a  union  which  had  not  shown 
itself  entitled  to  represent  Ward's  employees. 

Ward's  brought  suit  in  the  District  Court  of  the  District  of  Colima- 
bia  on  October  5,  1943,  to  enjoin  enforcement  of  the  Board's  order  in 
the  Detroit  case.  On  March  14,  1944,  Judge  Goldsborough  of  that 
court  held  that  Ward's  complaint  stated  a  good  cause  of  action. 

Similarly,  Ward's  brought  suit  to  test  the  legaUty  of  the  Board's 
orders  on  January  15,  1944,  and  April  5,  1944,  in  the  Chicago  case. 
This  suit  was  still  pending  when  the  President  ordered  Ward's  prop- 
erties seized. 

3.  The  War  Labor  Board  and  the  Department  of  Justice  have 
sought  to  deprive  Ward's  of  an  opportunity  for  a  court  decision  upon 
the  illegality  of  the  Board's  actions. 

When  Ward's  brought  suit  against  the  Board's  Detroit  order,  the 
Board,  represented  by  the  Attorney  General's  office,  asked  the  court 
to  dismiss  the  case  on  the  ground  that  the  Board's  orders  are  still  not 
"legally  binding,"  but  were  only  "advice"  which  Ward's  need  not 
accept. 

On  the  same  day  this  plea  was  filed,  the  Board  in  a  public  opinion 
announced  that  obedience  to  the  Board's  ordere  was  "involuntary" 
and  "at  the  order  of  the  Grovernment."  ^ 

The  district  court  would  not  tolerate  such  hypocrisy,  and  on  March 
14,  1944,  refused  to  dismiss  Ward's  case,  holding  that  when  the  Board 
obeyed  the  law  its  orders  became  law.  The  court  held,  however, 
that  Ward's  complaint  "sets  forth  a  cause  of  action" — in  other  words, 
that  if  what  Ward's  said  was  true,  the  Board  had  disobeyed  the  law. 

The  Board  and  the  Attorney  General  then  refused  to  proceed  with 
the  trial  of  the  case,  and  asked  the  court  of  appeals  to  grant  a  special 
appeal.  On  Friday,  June  2,  the  court  of  appeals  refused  to  do  this, 
and  remanded  the  case  to  the  district  court.  The  tactics  of  the  Board 
and  the  Attorney  General  have  delayed  a  court  decision  for  8  months. 

When  Ward's  brought  similar  suits  in  the  same  court  attacking 
the  Board's  orders  at  Chicago  and  other  locations,  the  Board  sought 
and  obtained  a  delay  after  agreeing  with  Ward's: 

No  action  will  be  taken  by  any  of  the  defendants  to  force  compliance  with  the 
challenged  orders  unless  advance  notice  and  an  opportunity  to  request  a  temporary 
restraining  order  is  given.' 

On  April  12,  1944,  the  Attorney  General's  office  called  Ward^s 
Washington  attorney  to  advise  him,  ostensibly  in  conformity  to  this 
agreement,  that  the  Board  was  planning  to  refer  the  matter  of  Ward's 
noncompliance  at  Chicago  to  the  President  "without  recommenda- 
tion," but  would  not  do  so  until  noon  of  the  following  day.  By 
saying  that  the  Board  would  make  no  recommendation,  the  Depart- 
ment of  Justice  made  it  impossible  for  Ward's  to  secure  a  temporary 
injunction  since  no  threat  of  seizure  or  other  penalty  could  be  shown. 

The  testimony  of  Mr.  Reilly  before  this  committee  and  the  report 
of  the  subcommittee  of  the  Senate  Judiciary  Committee  show  that 
the  Board  in  fact  did  recommend  that  Ward's  property  be  seized. 

*  Vanadium  Corporation  (13  W.  L.,  Rep.  527). 

'  Letter  of  Ward's  Washington  attorney,  Henry  F .  Butler,  to  Messrs.  Fanelli  and  Burstein  of  the  Depart-  • 
ment  of  Justice  dated  February  12, 1944. 
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Had  Ward's  been  told  this,  as  the  Department  of  Justice  had  agreed 
to  do,  Ward's  could  have  sought  a  temporary  injunction  against  the 
Board. 

4.  If  the  Board  had  obeyed  the  law  the  Board's  order  against  Ward's 
could  have  been  enforced  without  having  to  seize  Ward's  property. 

If  the  Board's  order  were  merely  advice,  Ward's  property  should 
not  have  been  seized  simply  because  Ward's  disagreed  with  that  advice. 
The  Constitution  of  the  United  States  by  guaranteeing  freedom  of 
speech,  guarantees  freedom  of  thought  and  opinion.  The  citizens  of 
this  Nation  cannot  be  deprived  of  their  property  or  their  liberty  simply 
because  they  disagree  with  the  advice  given  them  by  a  Government 
oflacial,  even  if  he  be  the  President  of  the  United  States. 

If  the  Board's  order  was  law,  then  it  could  have  been  enforced  in 
the  courts.  The  Attorney  General  and  the  Chairman  of  the  War 
Labor  Board  have  denied  this,  simply  because  the  War  Labor  Dis- 
putes Act  does  not  specifically  provide  either  for  court  review  or  court 
enforcement  of  Board  orders.  The  Attorney  General  cited  as  au- 
thority, one  case  dealing  with  the  old  Railroad  Labor  Board. ^  The 
Supreme  Court  based  that  decision  on  the  fact  that  the  language  of  the 
statute  showed  that  Congress  expHcitly  intended  that  the  Board's 
order  be  pubHcized  but  not  enforced  by  any  means  whatsoever — 
especially  not  by  seizure.  The  Attorney  General  well  knows  that  in 
many  subsequent  decisions,  including  those  relating  to  the  Railway 
Labor  Act,*  the  Supreme  Court  has  enforced  or  enjoined  statutes  or 
orders  despite  the  failure  of  Congress  to  provide  for  court  enforcement 
or  court  review. 

The  basic  principle  of  our  system  of  laws  is  that  courts  will  provide 
a  remedy  whenever  legal  rights  have  been  violated.  The  Supreme 
Court  has  said: 

The  Government  of  the  United  States  has  been  termed  a  government  of  laws 
and  not  of  men.  It  will  certainly  cease  to  deserve  this  high  appellation  if  the  laws 
furnish  no  remedy  for  the  violation  of  a  vested  legal  right.* 

If  the  Congress  intended  that  orders  of  the  War  Labor  Board  be 
merely  advice.  Congress  never  intended  them  to  be  enforced  by  the 
seizure  of  property.  If  the  Congress  intended  them  to  be  obeyed, 
then  they  may  be  enforced  in  the  courts,  and  their  validity  may  be 
attacked  in  the  courts. 

If  the  Board  had  the  right,  which  we  deny,  to  order  maintenance  of 
membership  at  Chicago,  the  union  had  a  right  to  compel  Ward's  by 
court  action  to  accept  maintenance  of  membership.  Instead  the  union 
called  a  strike. 

^  If  the  Board  had  the  right,  which  we  deny,  to  order  maintenance 
of  membership  at  Chicago,  the  Board  had  the  right  to  compel  Ward's 
by  court  action  to  obey  its  order.  In  overruling  the  Attorney  Gen- 
eral's motion  to  dismiss  Ward's  suit  against  the  Board,  Judge  Golds- 
borough  said: 

The  Court  is  of  the  opinion  that  if  the  Board's  proper  order  was  not  obyed  it 
would  have  the  right  to  go  into  the  district  court  and  ask  for  a  mandatory  injunc- 
tion to  compel  compliance  with  its  order. 

*  Penn.  Federation  v.  Penn  Rd.  Co.  (267  U.  S.  203). 

r/ex^^f?,^  ^-  9r  ^-  ^"v^-  Brotherhood  (281  U.  S.  548);  Virginia  Ry.  Co.  v.  System  Federation  (300  U.  S. 
515);  Shields  v.  Utah,  Idaho  Cent.  R.  Co.  (305  U.  S.  177).  • 

•  Marbury  v.  Madison  (1  Cranch  137). 


Instead  of  seeking  the  aid  of  the  coiu'ts  the  Board,  and  the  Attorney 
General  recommended,  and  the  President  ordered,  the  forcible  seizure 
of  Ward's  property. 

The  lack  of  respect  for  our  Constitution  which  these  officers  of  the 
Government  have  shown  is  finally  demonstrated  by  their  resort  to 
bayonet  law  while  Congress  was  in  session.  If  the  Nation  had  been 
really  endangered  by  Ward's  desire  to  preserve  its  constitutional  rights, 
surely  the  Congress  of  the  United  States  would  have  acted.  If  the 
law  was  defective,  the  Congress  could  have  remedied  the  defect.  If 
new  laws  were  necessary,  the  Congress  could  have  passed  them.  If 
the  emergency  had  been  other  than  fictitious,  Congress  would  have 
acted  with  sufficient  promptness. 

If  the  executive  branch  of  our  Government  really  respected  our 
democratic  form  of  government,  they  would  never  have  substituted 
the  bayonets  of  the  Army  for  due  process  of  law 

5.  By  his  order  seizing  Ward's  Chicago  properties,  the  President 
was  usurping  a  power  never  granted  him  by  Congress  and  denied  him 
by  the  Constitution  he  was  sworn  to  uphold  and  defend. 

The  President  sought  to  enforce  the  illegal  orders  of  the  War  Labor 
Board  by  an  Executive  order  which  was  equally  illegal. 

Congress  gave  the  President,  in  section  3  of  the  War  Labor  Disputes 
Act,  the  power  to  seize — 

any  plant,  mine,  or  facility  equipped  for  the  manufacture,  production,  or  mining 
of  any  articles  or  materials  which  may  be  required  for  the  war  eflFort  or  which 
may  be  useful  in  connection  therewith — 

whenever  operations  are  interrupted  by  labor  disputes. 

This  is  the  only  act  of  Congress  which  by  any  stretch  of  the  imagina^ 
tion  can  justify  the  seizure  of  Ward's  Chicago  properties.  , 

The  Attorney  General  obtained  his  com-t  order  at  Chicago  by 
untruthfully  asserting  to  the  court  when  Ward's  was  not  present  to 
deny  it,  that  Ward's  Chicago  properties — 

were  and  are  equipped  for,  and  in  fact  engaged  in,  the  manufacture  or  production 
of  articles  and  materials  required  for  the  war  effort. 

He  submitted  an  affidavit  of  the  Under  Secretary  of  Commerce 
verifying  this  assertion. 

The  unquestioned  fact  is  that  Ward's  Chicago  properties  do  not 
manufacture  nor  produce  any  articles  or  materials  whatsoever.  The 
affidavits  which  Ward's  filed  with  the  court,  copies  of  which  are  avail- 
able to  the  committee,  and  which  I  shall  submit  in  connection  with 
this  statement,  demonstrate  this  fact  beyond  the  shadow  of  a  doubt. 
Ward's  does  have  three  small  factories  which  manufacture  or  produce 
materials  which  are  required  for  or  useful  in  the  war  effort;  but  none 
of  these  factories  are  in  the  city  of  Chicago,  all  are  managed  and 
function  as  units  separate  and  apart  from  the  operating  divisions  at 
Chicago,  and  none  of  them  were  seized.  The  Attorney  General 
obtained  his  court  order  by  asserting  an  untruth,  which  must  have 
been  known  to  him  to  be  untrue. 

The  Attorney  General  tried  to  tell  you,  as  he  tried  to  tell  Judge 
HoUy,  that  "production"  means  something  else  than  '^production" 
and  includes  "storage,  repair,  maintenance,  and  distribution" — in 
other  words,  almost  the  sum  total  of  the  Nation's  economic  activities. 
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Section  3  of  the  War  Labor  Disputes  Act  was  passed  to  authorize 
the  seizure  of  the  coal  mines.  Section  3  was  never  adopted  by  Con- 
gress as  a  means  of  enforcing  orders  of  the  War  Labor  Board  issued 
under  section  7  of  that  act.  Section  3  doesn't  say  a  word  about  the 
War  Labor  Board.  It  merely  broadened  the  power  to  seize  war 
plants  granted  to  the  President  by  section  9  of  the  Selective  Training 
and  Service  Act  of  1940,  adding  the  interruption  of  production  due  to 
strikes  as  another  cause  for  seizure  and  Government  operation. 

Mines  which  supply  raw  materials  from  which  finished  articles  are 
fabricated,  oil  wells  and  coal  gas  plants  which  produce  fuel  to  run 
our  industrial  machines,  and  factories,  which  turn  raw  materials  into 
munitions  of  war  and  the  articles  essential  to  our  existence — those  are 
the  plants,  mines,  and  facilities  which  the  Congress  authorized  the 
President  to  seize  and  to  operate. 

The  Attorney  General  knows  very  well  that  Congress  never  gave  the 
President  the  power  to  seize  and  operate  comer  grocery  stores,  neigh- 
borhood drug  stores,  garages,  filling  stations,  and  warehouses.  Yet 
every  one  of  those  businesses  would  be  a  plant  equipped  for  ^'produc- 
tion" under  the  definition  of  that  word  which  the  Attorney  General 
advanced  to  you. 

The  Attorney  General's  real  argument  before  Judge  Holly  and  before 
this  committee  is  that  the  President  in  time  of  war  is  a  military  dictator 
and  doesn't  have  to  have  an  act  of  Congress  to  authorize  him  to  seize 
private  property.  In  his  brief  before  Judge  Holly,  the  Attorney 
General  argued: 

In  time  of  war,  the  President  has  power  to  take  possession  of  property  of  citi- 
zens when  required  for  the  prosecution  of  the  war.^ 

No  business  or  property  that  is  essential  to  the  conduct  of  the  war  is  immune 
from  the  exercise  of  that  power.* 

To  wage  war  successfully  and  to  fulfill  his  duties  as  Commander  in  Chief  at 
time  of  war,  the  authority  of  the  President  must  extend  not  only  to  matters  of  a 
strictly  military  nature,  but  also  to  all  phases  of  civilian  life  which  contribute  in 
any  way  to  the  prosecution  of  the  war.» 

The  Attorney  General  believes  that  Congress  is  imnecessary  in 
time  of  war.     He  told  Judge  Holly: 

*  *  *  The  aggregate  of  the  President's  war  powers  ♦  *  *  is  extensive 
and  independent  of  congressional  grant.*® 

He  illustrated  the  extent  to  which  the  President  may  go  "in  the 
absence  of  legislation  specifically  dealing  with  critical  problems"  ^^  by 
citing  the  "emergency  price  control  program,"  the  establishment  of 
the  National  Defense  Mediation  Board,  and  the  creation  of  the 
Supply  Priorities  and  Allocation  Board.  These,  he  said  "are  mere 
samples  of  the  inherent  powers  that  must  be  coupled  with  the  grave 
responsibilities  of  the  Executive  Office. ^^ 

In  other  words,  Congress  did  not  need  to  pass  any  Price  Control 
Act,  any  War  Labor  Disputes  Act,  or  any  Second  War  Powers  Act 
authorizing  a  rationing  program.  The  President,  according  to  the 
Attorney  General,  had  the  power  as  Commander  in  Chief  to  handle 
all  these  problems  without  any  act  of  Congress. 

»  Biddle  brief,  p.  59. 

•  Biddle  brief,  p.  81. 

•  Biddle  brief,  p.  82. 
»•  Biddle  brief,  p.  64. 
"  Biddle  brief,  p.  65. 
»»  Biddle  brief,  p.  66. 
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The  Attorney  General  was  asked  by  this  committee: 

Can  you  give  us  any  reason  at  all  why  there  was  any  necessity  for  Congress  to 
pass  the  War  Labor  Disputes  Act? 

He  replied: 

I  think  in  all  these  cases  the  Congress  is  anxious,  and  so  is  the  Executive,  to 
pass  specific  statutory  powers     *     *     * 

The  Attorney  General  further  claims  that  the  President  is  as 
independent  of  the  courts  as  he  is  of  Congress.     He  told  Judge  Holly: 

In  time  of  war,  the  courts  will  not  substitute  their  judgment  for  that  of  the 
President,  or  review  his  determination  as  to  the  gravity  of  the  emergency  or  the 
necessity  of  the  taking  of  the  particular  property.*' 

Where  the  President  proclaims  "the  emergency  and  need,"  the 
courts  will  not  "inquire  into  the  accuracy  of  the  President's  finding." 
In  other  words,  the  President  may  proclaim  an  obvious  lie  as  an  excuse 
to  seize  the  property  or  repress  the  liberties  of  a  citizen,  but  the  coiu"ts 
in  time  of  war  must  not  interfere. 

The  order  seizing  Ward's  properties  was  conceived  and  executed 
on  the  assumption  that  the  President  in  time  of  war  can  do  anything 
he  wants  to  do,  no  matter  how  arbitrary,  how  unfair,  or  how  de- 
structive of  the  liberties  of  the  people,  so  long  as  he  describes  his  action 
as  necessary  for  the  war  effort.  The  courts  may  not  question  his 
action,  and  Congress  must  not  forbid  it. 

To  this  proposition  the  answer  lies  in  the  language  once  used  by 
the  Supreme  Court: 

If  this  position  is  sound  to  the  extent  claimed,  then  when  war  exists,  foreign 
or  domestic,  *  *  *  the  commander  *  *  *  can,  if  he  chooses  *  *  * 
substitute  military  force  for,  and  [to]  the  exclusion  of  the  laws,  and  punish  all 
persons,  as  he  thinks  right  and  proper,  without  fixed  or  certain  ritles.  The 
statement  of  this  proposition  shows  its  importance,  for  if  true,  republican  gov- 
ernment is  a  failure,  and  there  is  an  end  of  liberty  regulated  by  law." 

The  Constitution  does  not  say  a  single  word  about  any  "war 
powers"  of  the  President.  The  Constitution  merely  says  that  the 
President  shall  be — 

Commander  in  Chief  of  the  Army  and  Navy  of  the  United  States,  and  of  the 
Militia  of  the  several  States  when  called  into  the  actual  service  of  the  United 
States." 

Under  the  Constitution,  the  powers  of  the  President  as  Commander 
in  Chief  are  purely  militar3\'®  Hamilton,  in  the  Federalist  (No.  69) 
said  that  the  authority  of  the  President  as  Commander  in  Chief — 

would  amount  to  nothing  more  than  the  supreme  command  and  direction  of  the 
military  and  naval  forces,  as  first  general  and  admiral  of  the  Confederacy. 

As  the  first  general  and  admiral  of  the  United  States,  the  President 
remains  the  servant,  not  the  master,  of  the  people. 

The  faith  of  the  authors  of  our  Constitution  was  placed,  not  in  the 
President,  but  in  the  Congress.  While  the  Constitution  gave  the 
President  no  war  powers  other  than  military  leadership,  the  Congress 
was  expressly  given  wide  and  inclusive  authority  to  see  that  war  is 
waged  successfully.  The  express  enumeration  of  the  powers  given  to 
Congress  excludes  any  possible  claim  that  the  President  also  possesses 
them. 

'*  Biddle  brief,  p.  86. 

"  Ex  Parte  Milligan. 

"  Article  II,  sec.  2. 

'•  Fleming  v.  Page  (9  How.  603,  at  p.  615). 
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Congress  alone,  and  not  the  President,  can  declare  war. 

Congress  alone,  and  not  the  President,  can  provide  for  calling  out 
the  militia.  ^^  The  President,  although  he  commands  the  militia  when 
called  into  service,  cannot  himself  call  them  out  unless  Congress  has 
given  him  the  authority  to  do  so. 

The  President,  even  though  he  is  Commander  in  Chief,  has  no  power 
to  compel  the  enlistment  of  any  citizen  in  the  armed  forces  until 
Congress  has  authorized  him  to  do  so.^^  j^  jg  ^^  Congress  that  the 
power  "to  raise  armies"  and  **to  provide  a  navy"  is  granted. 

The  President,  although  he  is  Commander  m  Chief,  cannot  even 
establish  courts  martial  to  discipline  members  of  the  armed  forces 
unless  Congress  authorizes  him  to  do  so.^*  Congress  alone  is  given 
the  power  "to  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces." 

The  President,  although  Commander  in  Chief,  has  no  authority  to 
punish  civilians  in  military  courts  even  for  supposed  offenses  against 
the  conduct  of  the  war.^  Congresss  alone  is  given  the  power  "to 
define  and  pimish  *  *  *  offenses  agamst  the  law  of  Nations,'' 
and  those  offenses  must  be  tried  in  the  civil  courts  so  long  as  those 
courts  are  open. 

The  President,  although  Commander  in  Chief,  cannot  levy  contri- 
butions for  the  support  of  the  armed  forces  until  Congress  has  acted. 
Congress  is  given  the  power  to  "support  armies"  and  "maintam  a 
navy,"  and  "to  lay  and  collect  taxes  *  *  *  to  *  *  *  provide 
for  the  common  defense." 

The  President  cannot  even  seize  enemy  property  within  the  Nation's 
boundaries  imtil  Congress  has  delegated  this  power  to  him.^^  Con- 
gress alone  has  power  "to  make  rules  concerning  captures  on  land 
and  water." 

The  war  powers  of  the  President  today  are  vast  and  effective. 
But  the  source  of  those  war  powers  is  the  Congress  of  the  United 
States,  which  has  granted  those  powers  and  prescribed  the  manner  in 
which  they  must  be  exercised.  What  Congress  has  granted,  Congress 
can  take  away.  Congress,  the  living  expression  of  democracy  in 
action,  can  check  abuses  of  power,  no  matter  what  the  Attorney 
General  may  advise  the  President.  What  Congress  has  never  granted 
the  President  who  observes  his  oath  of  office  will  not  assume.  ' 

If  the  President  cannot  seize  enemy  property  without  the  authority 
of  Congress,  he  surely  cannot  seize  the  property  of  citizens  when  Con- 
gress has  never  authorized  him  to  do  so. 

If  the  President  cannot  try  civilians  before  military  courts  for 
offenses  against  the  conduct  of  the  war,  he  cannot  punish  civilians  for 
supposed  offenses  by  seizing  their  property  without  the  semblance 
of  a  trial. 

The  authors  of  the  Constitution  had  experienced  and  feared  the 
concentration  of  autocratic  power  in  one  man.  The  Constitution 
shows  how  carefully  they  sought  to  guard  against  the  ambitions  of 
those  who  should  hold  the  high  office  of  President.  The  authors  of 
the  Constitution  placed  their  confidence  in  the  Congress. 

"  Martin  v.  Mott  (12  Wheat.  29). 

»•  U.  S.  V.  Williama  (302  U.  S.  46). 

f  McClaughry  v.  Deming  (186  U.  S.  49). 

*  Ex  parte  MUligan  (4  Wall.  2). 

«  Brown  v.L.S.  (8  Cranch  110). 
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The  seizure  of  Ward's  property  was  in  direct  defiance  of  the  will 
of  Congress  and  in  complete  disregard  of  the  Constitution  of  the 
United  States. 

The  Chairman.  All  right,  Mr.  Avery. 

Mr.  Avery.  Summary — the  facts  Ward's  has  recited  show — 

1.  The  Post  Office  aided  the  union  during  the  strike  at  Ward's  and 
sought  to  excuse  its  actions  to  this  committee  by  misrepresenting  the 
facts. 

2.  The  National  Labor  Relations  Board  gerrymandered  the  bar- 
gaining units  at  Chicago  to  insure  a  union  victory,  and  to  force  union 
representation  upon  the  retail  store  employees  who,  by  remaining  at 
work  during  the  strike,  had  clearly  shown  their  rejection  of  the  union. 

3.  The  National  Labor  Relations  Board  has  given  a  wholly  false 
excuse  for  its  action. 

4.  The  War  Labor  Board,  and  the  Attorney  General,  to  distract 
attention  from  their  own  illegal  acts,  have  untruthfully  attacked 
Ward's  labor  policies. 

5.  The  War  Labor  Board  violated  the  law  by  granting  a  contract 
to  the  union  when  the  union  had  refused  to  prove  that  it  had  any  legal 
right  to  represent  Ward's  employees. 

6.  The  War  Labor  Board,  by  ordering  the  retroactive  reinstatement 
of  maintenance  of  membership,  would  have  made  impossible  the  hold- 
ing of  a  fair  election  among  Ward's  employees. 

Obedience  to  that  order  would  have  forced  Ward's,  before  the 
election  was  held,  to  discharge  the  many  employees  who  had  exercised 
their  right  to  resign  from  the  union. 

7.  The  National  Labor  Relations  Board  and  the  War  Labor  Board 
conspired  together  to  bring  about  the  seizure  of  Ward's  properties  to 
enforce  an  order  which  they  knew  to  be  illegal  and  unfair. 

8.  The  War  Labor  Board  and  the  Attorney  General  have  sought 
to  prevent  Ward's  from  obtaining  a  hearing  in  the  courts  on  the 
illegality  of  the  Board's  orders,  while  seeking  to  impose  those  orders 
upon  Ward's  by  force. 

These  facts  show  that  the  Post  Office,  the  Department  of  Justice, 
the  National  Labor  Relations  Board,  and  the  War  Labor  Board, 
with  the  approval  of  the  President,  have  acted  together  to  give  illegal 
and  unfair  assistance  to  the  C.  I.  O.  union  at  Chicago. 

Ward's  experience  ever  since  the  passage  of  the  Wagner  Act  has 
shown  that  the  unfairness  and  prejudice  illustrated  by  these  actions 
is  the  common  method  by  which  these  agencies  are  using  the  prestige 
of  the  Government  to  force  the  surrender  of  the  liberties  of  employers 
and  employees  everywhere. 

By  their  policies  of  giving  unfair  and  illegal  assistance  to  labor 
unions,  these  bureaus  have  destroyed  the  established  procedure  of 
collective  bargaining  and  have  encouraged  labor  strife.  Mr.  WiUiam 
M.  Leiserson,  Chairman  of  the  National  Mediation  Board,  pointed 
this  out  in  a  recent  address,  saying: 

The  unions  *  *  *  have  come  to  depend  on  the  Government  to  give  them 
what  they  could  not  gain  by  collective  bargaining  with  employers.  And  now, 
when  the  giving  must  stop  because  of  the  burdens  of  war  and  the  necessity  to 
control  inflation,  they  turn  in  resentment  against  the  Government  like  children 
against  overindulgent  parents     *     *     *_ 

Government  agencies  are  perhaps  more  responsible  for  the  present  labor  situ- 
ation than  the  unions  and  their  leaders.  The  dependence  of  workers'  organiza- 
tions on  the  Government  is  as  much  the  result  of  their  policies  as  of  union  policies.^ 

1 14  L.  R.  R.  72. 
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By  seeking  to  force  Ward's  to  obey  an  illegal  order  while  depriving 
Ward's  of  a  hearing  in  the  courts,  these  agencies  have  shown  their 
lack  of  respect  for  our  Constitution  and  the  fundamental  rights 
which  the  Constitution  guarantees.  The  Constitution  is  no  longer 
the  supreme  law  of  the  land  if  those  whose  rights  are  threatened  are 
deprived  of  an  opportunity  to  obtain  the  protection  of  the  courts. 

From  its  experiences,  W  ard's  draws  the  conclusion  that  these  many 
bureaus  have  formed  a  machine  for  purchasing  political  support  from 
labor  organizations. 

Ward's  has  long  believed  that,  when  the  public  awakens  to  the 
degree  of  coercion  used  by  the  administrative  agencies  of  the  Govern- 
ment to  force  employers  and  employees  to  accept  union  restrictions 
in  which  they  do  not  believe  and  which  without  such  coercion  they 
would  avoid,  it  will  rise  in  indignation.  The  public  will  demand 
that  those  appointed  to  office  in  these  agencies  act  with  simple  fair- 
ness and  obey  the  law  or  be  removed  from  power. 

The  facts  Ward's  has  recited  show,  finally,  that  the  President,  to 
force  Ward's  to  obey  an  order  known  to  his  advisers  to  be  unfair  and 
illegal,  ordered  Ward's  property  seized  by  force. 

The  President's  action  in  ordering  the  plant  seized  was  the  usurpa- 
tion of  a  power  not  granted  him  by  Congress  and  denied  him  by  the 
Constitution  he  was  sworn  to  uphold  and  defend. 

The  seizure  of  Ward's  plant  developed  a  spontaneous  and  continu- 
ing public  indignation  which  resulted  in  this  investigation.  This 
indignation  is  easily  interpreted.  A  free  American  people  will  not 
accept  dictatorship. 

The  Chairman.  The  committee  feels  that  in  order  to  make  a 
proper  record  we  must  cross-examine  you  three  gentlemen  separately. 
Now,  of  course,  I  do  not  mean  by  that  that  you  cannot  confer  among 
yourselves,  but  in  order  to  get  at  this  thing  in  an  orderly  way,  why, 
we  will  take  you  one  at  a  time. 

Mr.  Clark,  you  may  examine  Mr.  Avery. 

Mr.  Clark.  Mr.  Avery,  do  you  consider  the  operation  of  your 
company  as  essential  to  the  war  effort? 

Mr.  Avery.  No,  sir. 

Mr.  Clark.  Would  you  mind  giving  the  committee  some  idea  as 
to  the  geographic  extent  of  your  operations,  and  your  annual  turn- 
over, the  nature  of  what  you  sell  and  how  many  employees  you  have? 

Mr.  Avery.  Well,  the  location  of  course  covers  the  United  States, 
Congressman.  The  company  has  630  or  640  or  650  retail  establish- 
ments and  minor  ones  of  greater  number,  special  stores,  farm 
stores — I  think  some  80  besides  that  number  and  perhaps  200  so- 
called  order  offices.     These  are  all  normal  retail  establishments. 

In  addition  to  that,  the  company  operates  in  nine  locations  mail- 
order houses,  and  in  the  Chicago  location,  in  one  house,  we  have  a 
division  designated  as  two  houses  by  the  specialization  and  differences 
that  the  nature  of  the  business  suggests. 

The  number  of  employees  varies  from,  I  should  say — it  is  hard  to  say. 
At  the  present  time,  I  believe  the  estimate  is  78,000. 

Retailing,  as  everyone  knows,  is  a  seasonal  thing,  and  the  height 
of  the  activity  is,  of  course,  the  Christmas  season.  At  that  time  it 
becomes  necessary  to  bring  in  a  large  number,  I  should  say.  Starting 
perhaps  early  in  October  it  will  be  necessary  that  Ward's  hire  or  have 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    317 

the  obligation  to  employ  something  like  26,000  people  who  are  tempo- 
rary and  who  have  to  be  trained  so  that  they  may  meet  the  require- 
ments of  the  customer  when  he  buys  or  she  buys  the  Christmas  mer- 
chandise. The  maximum  employee  list  I  should  say  would  then  be 
100,000,  and  the  minimum  would  be,  I  believe,  under  existing  condi- 
tons,  at  least  more  than  60,000. 

The  volume,  as  I  think  was  your  last  question — our  highest  volume 
was  $600,000,000  of  sales.  The  merchandise  that  we  supply — well, 
wc  have  40  divisions  Congressman,  and  we  sell  those  things  usually 
found  in  retail  establishments.  The  lines  are  divided  very  roughly 
into  what  you  may  call  the  hard  lines,  which  is  hardware,  plumbing, 
paints,  construction  materials,  tires,  agricultural  implements,  things 
of  that  character.  The  normal  drygoods  store  is  found  in  the  mid- 
section, and  that  is  attire  and  fabrics,  blankets,  things  of  that  general 
sort.  The  third  classification  would  be  household  equipment,  furni- 
ture of  all  sorts,  hangings,  decoration  materials,  floor  coverings  of  all 
kinds,  refrigerators,  and  things  that  could  be  used  in  the  furnishing 
of  a  home. 

Mr.  Clark.  It  has  been  suggested  here  that  you  probably  serve 
from  25,000,000  to  30,000,000  customers  annually.  Do  you  care  to 
give  an  estimate  on  that? 

Mr.  Avery.  The  figure  that  you  supply  is  the  estimate  that  is 
made  as  closely  as  those  familiar  with  the  business  are  able  to  do  it, 
Congressman.  It  necessarily  is  loose.  It  is  first  made  up  by  the 
number  of  people  commg  into  a  store.  It  is  very  difficult  to  deter- 
mine the  number  of  times  they  may  come  in,  and  a  customer  may  be 
estimated  on  the  single  sale  or  the  full  continuing  year's  service. 

The  mail-order  situation  is  quite  peculiar  with  the  issue  of  around 
6,000,000  large  catalogs  twice  a  year.  The  percentage  of  service 
that  the  individual  customer  gets  from  each  book  varies  in  a  very 
large  part.  I  think  it  is  recognized  that  a  small  part  of  the  book 
supplies  the  profitable  end  of  the  business,  {)erhaps  one-third,  but 
the  remaining  thing  is  a  sort  of  developer  of  business,  and  if  one  were 
to  distribute  the  books  merely  to  the  active  and  profitable  customer 
the  result  of  that  would  be  in  the  changes  that  life  brings,  a  steady 
decline,  and  the  results  then  require  about  the  practice  that  history 
has  proved  necessary. 

Mr.  Clark.  I  perhaps  ought  to  know  but  I  have  to  confess  that 
I  do  not,  and  that  is  whether  your  sales  are  exclusively  mail  order  or 
whether  you  have  a  store,  a  general  store,  in  which  you  also  sell. 

Mr.  Avery.  We  have  three  ways  of  distribution.  We  first  have 
the  catalogs,  simply  the  old,  single  catalog.  The  order  was  sent  in 
by  mail  with  the  money  and  the  designation  guided  by  the  informa- 
tion in  the  catalog  indicates  the  order.  That  is  the  business  of  the 
mail-order  houses. 
Mr.  Clark.  Do  you  have  a  store,  a  retail  store,  in  addition  to  that? 
Mr.  Avery.  Now  we  have  some  650  retail  stores. 
Mr.  Clark.  I  mean  in  Chicago.  ^ 

Mr.  Avery.  In  Chicago,  actually  Chicago,  not  going  on  the  outside, 
We  have  something  that  will  illustrate,  I  think,  your  question,  or 
answer  your  question.  We  have  a  retail  store,  and  that  is  using  the 
basenient  and  first  two  stories  of  a  large  administrative  modern  office 
"uilding.     I  think  the  sales  of  that  store  will  approximate  several 
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million  dollars.  Now,  that  is  a  normal  retail  store  of  the  kind,  Con- 
gressman, that  you  are  accustomed  in  the  city  to  use. 

Mr.  Clark.  Now,  my  question  was 

Mr.  Avery  (interposing).  If  I  may  answer  the  rest  of  your  question, 
please.  In  the  mail-order  house,  at  the  base  of  the  store,  is  another 
retailing  establishment  that  is  not  strictly  mail  order  nor  is  it  retail 
but  some  combination  of  the  two,  and  that  is  long  counters  in  which 
the  people,  looking  over  the  books,  under  the  guidance  of  clerks  who 
assist  in  the  description  of  merchandise  may,  from  that  position, 
write  out  the  order  of  the  customer  as  he  stands.  You  understand 
he  is  now  on  the  ground  floor  of  a  large  mail-order  house  and  above 
him  is  all  this  150,000  separate  items  of  merchandise  stocked  for  mail- 
order delivery.  With  that  order  these  things  are  immediately  piped 
to  each  department  and  the  attendants  take  that  merchandise  and 
send  it  down  chutes  and  it  is  presented  on  the  spot  for  the  waiting 
customer  in  approximately  10  or  15  minutes. 

There  are  dressing  rooms  where  it  is  possible  to  try  on  the  shoes  or 
the  attire,  and  he  has  a  chance  to  make  that  same  examination  that 
would  be  made  in  a  normal  department  store.  If  the  size  is  wrong, 
the  correction  is  easily  made.  That  service  itself  does  approximately 
as  much,  because  it  is  very  popular,  as  the  store  across  the  street  that 
may  be  reached  by  a  tunnel  sells  in  the  normal  retail  trade. 

Now,  in  duplicating  the  stores,  and  it  is  conmion  practice,  we  have 
the  650  stores  of  various  sizes,  some  of  them  quite  small,  besides  which 
there  are  farm  stores,  as  I  have  said,  of  about  80  in  number,  and  it  is 
increasing,  and  it  includes  not  farm  implements  alone  but  those  things 
of  particular  interest  to  farmers,  and  that  is  usually  separated  from  a 
store  in  the  town  which  would  be  a  normal  one. 

Now,  in  other  places  where  we  do  not  have  stores  we  have  order 
offices,  and  that  is  a  small  institution,  usually,  say,  30  or  40  feet  in 
width  and  50  or  60  feet  in  length,  with  its  customary  benches  and  desks 
and  convenience  for  looking  over  the  books.  The  merchandise  comes 
to  that  place  and  permits,  without  the  letter  writing  or  the  designation 
from  a  catalog,  which  is  sometimes  trying,  the  arrangement  of  the 
matter  of  credit,  and  that  merchandise  is  shipped  directly  to  that 
place,  and  then  the  customer  may  walk  in  there,  examine  it,  try  it  on, 
accept  or  reject,  and  he  has  none  of  the  difficulties  of  taking  them  back 
or  returning  them. 

Mr.  Clark.  It  sounds  very  enlightening,  but  I  am  not  inquiring 
about  that. 

Mr.  Avery.  I  am  not  trying  to  sell  you  this  institution. 

Mr.  Clark.  Your  operations  throughout  the  country,  in  the 
transportation  and  delivery  of  goods,  moves  chiefly  by  rail  or  by  the 
United  States  mail,  or  how? 

Mr.  Avery.  Mostly  by  mail,  sir,  by  parcel  post  to  a  very  large 
degree,  freight  and  express  also,  and  mail,  airplane,  whatever  you 
wish. 

Mr.  Clark.  In 'other  words,  in  this  annual  turn-over  of  some 
$600,000,000  you  would  avail  yourself  pretty  extensively  of  the 
United  States  transportation  facilities? 

Mr.  Avery.  That  would  be  the  retail,  that  would  be  the  shipment 
of  the  merchandise  that  would  carry  the  normal  stock  display  in  the 
store?  On  that  score;  yes.  Otherwise,  the  locations  of  the  nine 
places  would  be  the  freight  into  that  and  then  the  distribution  from 


there  on.  The  assumption  has  been  of  my  associates  that  you  had 
in  mind  that  the  mails  were  used  to  get  that  merchandise  into  the 
store. 

Mr.  Clark.  No,  sir. 

Mr.  Avery.  No;  that  was  not  the  practice. 

Mr.  Clark.  I  only  wanted  to  get  an  idea  or  bring  up  the  thought 
that  in  the  operation  of  Montgomery  Ward  &  Co.,  which  you  say  is 
Nation-wide,  you  do  find  it  necessary  to  use  extensively  the  Nation's 
transportation  facilities  and  its  mail  facilities. 

Mr.  Avery.  Is  anybody  in  the  United  States  able  to  do  anything 
else?  I  should  not  ask  you  questions,  Congressman.  The  answer 
is  ''Yes." 

Mr.  Clark.  But  your  answer  to  my  question  as  to  whether  you 
consider  your  operations  essential  or  nonessential  to  an  all-out  war 
effort  is  ''No"? 

Mr.  Avery.  Not  more  than  any  of  the  civic  service.  We  are  pecul- 
iarly a  retail  institution,  Congressman,  and  we  are  just  what  other 
retail  stores  are.  Our  dimension  means  nothing.  We  are  dis- 
appointingly a  small  part  of  almost  every  community  that  we  serve. 

Mr.  Clark.  You  are  not  drawing  a  comparison  between  the  opera- 
tions of  Montgomeiy  Ward  &  Co.  and  that  of  the  corner  store  in  my 
httle  city,  are  you? 

Mr.  Avery.  Whatever  httle  city  that  is,  do  we  happen  to  have  a 
store  in  that  place? 

Mr.  Clark.  Yes,  sir;  and  I  buy  something  in  it  every  once  in  a 
while. 

Mr.  Avery.  Thank  you. 

Mr.  Clark.  I  happen  to  pay  cash,  by  the  way. 

Mr.  Avery.  May  I  say  I  am  delighted  to  meet  you  and  invite  you  to 
come  again.  As  to  the  dimension  of  that  store — would  you'  mind 
mentioning  the  town? 

Mr.  Clark.  The  town  of  Fayetteville,  N.  C. 

Mr.  Avery.  I  am  safe  in  saying  that  our  small  establishment  is  a 
small  part  of  the  retail  end  of  that  community. 

Mr.  Clark.  But  your  business  as  a  whole  is  a  very  different  thing 
from  the  man  who  happens  to  operate  the  store  next  door. 

Mr.  Avery.  No,  sir;  it  is  identical. 

Mr.  Clark.  It  is  identical? 

Mr.  Avery.  Our  shoe  department  is  made  up  of  the  same  shoes  that 
he  will  buy,  from  the  same  type  of  manufacturers  and  sold  to  the  ordi- 
nary citizen,  quite  like  any  other  retailer. 

Mr.  Clark.  What  I  have  in  mind,  Mr.  Avery,  I  am  seeking  to  find 
out  something  about  the  nature  of  your  business.  I  am  not  trying  to 
catch  you,  I  would  not  undertake  to  do  that,  but  what  I  have  in  mind 
is  the  effect  upon  the  life  of  the  Nation  of  your  business  as  compared  to 
the  small  business  in  my  home  town.  There  is  a  difference  there,  is 
there  not? 

Mr.  Avery.  I  should  say  the  notable  difference  is  to  be  found  in 
most  of  the  stores  exactly  as  in  Ward's,  and  that  difference,  sir,  is  an 
elimination  of  the  jobber,  the  wholesaler  and  other  such  services,  to 
permit,  like  all  change,  an  economy  that  would  permit  the  supplying 
of  more  for  less  by  this  new  system,  but  one  that  is  70  years  old. 

Mr.  Clark.  It  has  been  represented  to  this  committee  that  Mont- 
gomery Ward  &  Co.  have  been  granted  by  the  Government  various 
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priorities  upon  allegations  that  its  operations  are  essential  to  the  war 
effort. 

Mr.  Avery.  I  should  like  to  have,  Mr.  Chairman,  a  more  intelligent 
expression  on  that  question,  and  I  feel  sure  that  you  can  get  it  from 
Mr.  Ball. 

Mr.  Clark.  I  would  be  quite  grateful  for  that. 

Mr.  Ball.  Do  you  wish  that  at  this  time? 

Mr.  Clark.  No,  we  do  not.    We  might  as  well  wait. 

Mr.  Ball.  All  right. 

Mr.  Clark.  Mr.  Avery,  in  your  opening  statement  you  read  an  in- 
teresting letter  about  the  closed  shop. 

Mr.  Avery.  Yes,  sir. 

Mr.  Clark.  Do  you  make  any  distinction  between  that  and  the 
maintenance  of  union  contracts  that  have  been  discussed  here? 

Mr.  Avery.  Oh,  yes;  there  is  a  distinct  difference. 

Mr.  Clark.  What  is  your  conception  of  that? 

Mr.  Avery.  It  has  been  the  common  practice  of  taking  the  freedom 
of  the  individual  away,  and  the  difference  is  in  degree.  They  deny 
him  his  freedom  in  determining  whether  he  shall  be  or  shall  not  be  a 
member  of  the  union,  and  it  is  imposed  by  the  Bureau  of  the  Gov- 
ernment. 

Mr.  Clark.  Now,  again,  I  am  not  so  well  schooled  in  these  particu- 
lar things,  but  I  listened  with  interest  to  the  discussion  here  of  this 
maintenance  of  membership  arrangement  that  the  War  Labor  Board 
spoke  of. 

Mr.  Avery.  Yes,  sir. 

Mr.  Clark.  Do  you  consider  that  the  individual  has  some  right  to 
choose  his  course  under  the  maintenance  of  membership  up  to  the 
point  where  the  contract  is  signed? 

Mr.  Avery.  Well,  he  appears  to  have  a  great  deal  more  than  in 
actual  experience  he  does,  and  the  difficulty  with  the  situation  is  that 
the  general  public  are  unfamiliar  with  it,  they  fail  to  understand  what 
that  situation  is.  We  understand  it  through  experience  very  well 
indeed.  The  Government  is  imposing  them  on  employers  and  em- 
ployees the  machinery  that  has  come  out  of  the  Wagner  Act,  which 
gives  the  privilege  of  the  outside  labor  organizations  to  run  in  great 
freedom  and  what  you  might  call  if  not  racketeers,  which  is  an  objec- 
tionable phrase,  then  unioneers,  groups  made  from  outside,  made  up 
of  other  things  who  have  come  to  impose  on  particular  retailers  such 
pressure  that  the  assumed  freedom  has,  through  fear  and  urgings, 
been  lost. 

Mr.  Clark.  Was  your  objection  to  a  renewal  of  the  contract  of 
1942,  or  rather  its  extension  for  a  period,  based  in  part  upon  your 
objection  to  the  maintenance-of-membership  feature? 

Mr.  Avery.  Yes; largely. 

Mr.  Clark.  Now,  that  thought  was  embraced  in  the  contract  you 
executed,  was  it  not? 

Mr.  Avery.  That  was  not  a  contract,  sir.  We  did  not  execute 
it.  The  great  danger  in  one  protecting  his  position,  Congressman, 
in  time  of  war,  is  there  goes  up  a  great  howl  that  this  is  a  disloyal 
citizen  who,  in  narrow  selfishness  and  thought  of  nothing  but  his 
personal  advantage,  is  rushing  to  impede  the  success  of  the  Nation. 
That  is  a  common  shriek  that  you  hear,  and  I  guess  you  have  heard  it. 
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In  order  to  do  that,  when  we  first  made  the  condition,  there  was  a 
strong  recognition  on  the  part  of  the  Board  that  that  propaganda 
would  be  effective  and  would  mislead  people  to  the  point  where  they 
would  have  an  adverse  appraisal  of  Ward's  and  its  standards  and 
principles  which  had  stood  so  high  for  so  many  years — 70  years. 
The  board  of  directors  could  not  bring  itself  in  unanimity  to  take  the 
stand  that  would  be  so  easily  turned  to  its  disadvantage  and  to  the 
disagreeable  charge  that  we  were  clinging  to  that  under  those  cir- 
cumstances, in  consequence  of  which  we  put  out  a  statement  that 
although  the  President  had  no  authority  and  although  Congress 
alone  would  have  the  right  to  impose  the  closed  shop,  or  any  of  the 
variations,  that  we  would  stand  ready  to  follow  the  direction,  if 
Congress  passed  a  law  making  it  legal.  But  there  we  were  with  the 
same  situation,  and  so  we  added  this  sentence: 

After  very  careful  consideration,  or  if  the  President,  acting  as  Commander 
in  Chief,  specifically  directs  it,  we  will  respectfully  obey  it. 

Mr.  Clark.  Now,  why  did  you  do  that? 

Mr.  Avery.  For  the  reasons  I  have  just  given  you. 

Mr.  Clark.  Was  it  to  protect  your  company  against  adverse 
criticism? 

Mr.  Avery.  It  was  to  protect  the  company  against  that  kind  of 
machinery  that  we  have  been  complaining  of  here,  the  propaganda, 
the  pressure,  and  the  fear  of  denunciation  and  loss  of  business  that 
you  would  get  through  appearing  to  be  what  the  machinery  made  you 
appear  to  be.  At  the  present  time.  Congressman,  you  would  be 
very  interested  to  know  if  you  mention  Ward's  name,  that  in  spite  of 
that  fact,  from  the  very  first  minute  of  the  passage  of  the  Wagner 
Act,  we  accepted  it  simply  and  completely,  and  there  is  not  now  and 
has  not  been  any  time  in  Ward's  any  resistance  to  the  freest  use  of 
those  things  guaranteed  in  that  act.  We  have  not  been  against 
unions,  but  the  surprise  will  come  when  instead  of  your  consistent 
action,  in  some  way  the  Nation  has  been  convinced  that  Ward's  is 
the  enemy  of  labor,  and  we  are  the  enemy  of  the  machinery  that  this 
country  must  free  itself  from  if  we  are  to  have  genuine  liberty  in 
economics  and  the  old  progress  which  comes  from  freedom  of  enter- 
prise. 

Mr.  Clark.  You  do  not  believe  in  the  War  Labor  Board  at  all? 

Mr.  Avery.  I  do  not  believe  in  the  War  Labor  Board?  I  believe 
it  is  a  menacing  reality  that  must  be  destroyed  if  it  does  not  act  in  the 
integrity  as  in  the  summary  I  state.  If  we  are  to  have  such  a  law  as 
that  let  us  have  it,  and  let  those  who  mistakenly  believe  that  that 
kind  of  trash  can  succeed  in  making  a  successful  country,  let  us  have 
the  law  tomorrow  quickly  and  let*  you  gentlemen  here  representing 
Congress  stand  up  and  put  on  the  books  that  this  situation  of  the 
closed  shop  in  one  form  or  another  shall  be  the  law  of  the  land.  We 
will  make  a  real  progress  with  that,  because  the  terrors  that  will 
overcome  us  will  approach  very  rapidly  and  we  will  soon  be  without 
any  question  as  to  whether  the  closed  shop  is  a  feasible  econoinic 
method  to  include  in  the  management  of  the  greatest  industrial 
Nation  in  the  world. 

Mr.  Clark.  I  do  not  want  to  cut  you  off  at  any  time,  Mr.  Avery, 
but 

Mr.  Avery  (interposing).  I  do  not  want  to  make  a  speech  either. 
I  did  not  like  that  one. 
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Mr  Clark.  Getting  back  to  this  thought,  Congress,  rightly  or 
wrongly,  has  established  for  the  duration  of  the  war  this  War  Labor 
Board  to  deal  with  labor  disputes. 

Mr.  Avery.  I  understand,  Mr.  Congressman,  Congress  has  accepted 
a  perfectly  illegal  instrument  that  the  President  brought  up  by  himself 
selecting  10  people  from  this  group  and  10  people  from  the  employer- 
employee  group.  They  were  his  own  people.  He  made  an  arrange- 
ment for  the  whole  United  States  in  some  funnv  wav.  He  quite 
detimtely  disappointed  the  position  taken  bv  the  representatives  that 
he  had  appomted  to  represent  all  of  the  mdustrv  in  the  whole  United 
btates.  They  did  not  represent  anything  except  themselves.  What 
he  did  up  there  was  to  ask  them  for  their  advice.  They  made  three 
recommendations,  and  the  one  that  he  entirely  disregarded  was  the 
one  you  are  talkmg  about,  that  he  put  in,  and  it  is  in  effect  at  the 

S resent  time  as  the  result  of  that,  m  a  situation  that  Congress  did  not 
ke,  and  Congress,  when  it  authorized  this  situation,  put  in  angry 
note,  a  restriction  on  that,  it  did  not  give  the  fuU  scope  of  the  War 
Labor  iioard,  it  narrowed  it,  and  what  you  are  facing  at  the  present 
time  IS  a  very  cntical  abuse  of  the  reahties  of  thei  situation,  because  he 
has  gone  beyond  your  restrictions  and  has  sought  to  stand  up  and  do 
those  things  which  you  specifically  excluded  and  which  must  be  kept 
out,  and  in  that  respect  he  has  grabbed  private  property  without  due 
process  of  law.  I  am  making  another  speech,  and  I  bee  your  pardon. 
Mr  Clark.  I  beheve  you  did.  If  you  will  permit  me,  I  will  get 
back  to  the  thought  I  had  in  mind. 

Mr.  Avery.  I  am  sorry  to  run  you  aroimd. 

Mr.  Clark.  I  am  referring  now  specifically  to  an  act  of  Congress, 
section  7  of  the  War  Labor  Disputes  Act,  to  be  specific. 
Mr.  Avery.  Yes,  sir. 

Mr.  Clark  Which,  incidentally,  was  passed  by  the  Congress  over 
the  President's  veto. 

Mr.  Avery.  Yes. 

Mr  Clark.  In  which  Congress  undertook  to  set  up  a  War  Labor 
Board  which  for  the  duration  of  the  war,  should  undertake  to  deal 
with  these  labor  disputes. 

Mr.  Avery.  Having  to  do  with  those  people  in  this  narrow  group 
of  war  producers. 

Mr.  Clark.  Havmg  to  do  with  any  labor  disputes  that  may  lead 
to  a  substantial  mterference  with  the  war  effort. 

Mr.  Avery.  I  do  not  accept  that. 

Mr.  Clark.  That  is  the  wording  of  the  act. 

Mr.  Avery.  I  mean  the  wording  does  not  include  aU  these  retail 
things.     We  cannot  accept  that,  and  no  one  does. 

Mr.  Clark.  I  think  we  can  get  to  an  understanding  of  that  It 
appears  here  before  this  committee  that  that  Board,  smce  its  estab- 
lishment, has  handled  some  6,700  labor  disputes. 

Mr.  Avery.  Congressman,  could  I  interrupt  you  for  iust  a  minute? 

Mr.  Clark.  Yes,  sir;  go  ahead. 

Mr.  Avery.  To  make  a  clarification  there? 

Mr.  Clark.  Go  ahead. 

Mr.  Avery.  Outside  of  our  Chicago  relationships  we  do  have  a  Httle 
plant  built  many,  many  years  ago  for  the  manufacture  of  agricultural 
implements  and  that  is  now  manufacturing  a  few,  incidentally,  things 
like  cream  separators  and  pumps,  small  pumps.     That  provides   of 
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course,  with  the  excellence  of  its  machinery,  an  ability  to  make, 
incidentally,  in  addition  to  other  war  producing  concerns  General 
Motors,  some  items,  and  the  corporation  is,  m  that  sense  distinctly 
at  that  location  in  the  situation  about  which  I  think  you  are  speaking. 

Now,  please  be  advised,  Congressman,  that  in  that  situation  the 
things  that  I  have  said  do  not  apply.  We  recognize  what  Congress 
intended  by  this  law  that  you  mentioned,  and  we  readily  and  coni- 
pletely  accepted  that.  We  have  turned  the  property  over  willingly 
and  are  running  it  with  efficiency  in  cooperation  with  the  Govern- 
ment, a  very  narrow  cooperation— I  mean  we  are  doing  everything 
just  as  we  did  before  and  under  their  supervision. 

Mr.  Clark.  Now,  getting  back  again ,     ,      i        ^i 

Mr.  Avery.  I  would  like  very  much  to  have  the  legal  gentlemen 
take  up  the  point  that  I  think  you  are  interested  in. 

Mr  Clark.  I  promise  not  to  ask  you  a  legal  question.  1  want  to 
get  your  idea  about  policy.  I  think  your  own  attorney  will  advise 
you  that  Congress  has  set  up  this  War  Labor  Board  with  authority 
to  consider  these  labor  disputes  which  may  lead  to  serious  impairment 
of  the  war  effort. 

Mr.  Avery.  I  can  understand  that  myself. 

Mr.  Clark.  Now,  as  I  was  saying  a  moment  ago,  it  has  been 
represented  to  thi?  committee  that  this  Board  has  handled  some  6,700 
such  cases  and  that  they  have  had  to  certify  to  the  President  only 
18  of  those  cases.  Now,  what  I  want  to  ask  you  is:  Do  you  or  not 
consider  that  a  wise  policy  under  present  war  conditions? 

Mr.  Avery.  This  gets  over  into  some  of  the  legal  situations, 
because  that  is  the  analysis  of  these  laws.  The  point  that  you  naake 
includes  very  few  indeed  of  the  kind  of  industries  that  you  are  speaking 
about  here.  That  does  not  go  to  your  stores  and  your  retail  estab- 
lishments, those  are  manufacturing  plants. 

Mr.  Clark.  Mr.  Avery,  the  law  says  plainly,  and  you  are  a  very 

smart  man 

Mr.  Avery.  Thank  you. 

Mr.  Clark.  At  least  I  feel  that  way  about  you. 

The  law  says  plainly  the  War  Labor  Board  shall  have  jurisdiction 
to  consider  any  labor  dispute  that  may  lead  to  a  substantial  inter- 
ference with  the  war  effort.  Do  you  think  it  is  wise  or  unwise? 
That  is  all  I  am  asking  about. 

Mr.  Avery.  We  do  not,  in  the  situation  before  you,  su-,  have  any 
occasion  to  consider  that  at  all.     I  am  glad  to  answer  the  question. 

We  have  the  purpose  at  this  place  where  we  work  to  cooperate  with 
the  Government  very  readily,  and  in  our  own  interest,  because  we  are 
citizens  like  Everyone  else,  but  this  thing  does  not  apply,  say,  in  our 
Chicago  situation,  and  the  pretense  that  has  been  drummed  up  there 
makes  it  impossible  for  me  to  answer  your  question  without  callmg 
your  attention  to  those  things  that  I  have  been  very  carefully  pre- 
senting, Congressman,  here.  It  does  not  apply  in  Chicago,  and  it  is 
an  extension  that  is  wrong. 

Mr.  Clark.  I  am  asking  this  question 

Mr.  Avery  (interposing).  I  am  trying  to  answer.  I  am  not  trymg 
to  escape  answering  any  question.  ,    , 

Mr.  Clark.  I  am  asking  you,  with  the  war  situation  as  it  is  today 
and  with  our  situation  on  the  domestic  front  as  it  is  today,  don't  you 
think  it  both  wise  and  necessary  to  have  some  Federal  agency  under- 
take to  peacefully  adjust  these  labor  disputes? 
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stendarf  Wl  !  T  •  "^-  *^°'^  P^^^P^^  ^l»«'n  ^^  serve  with  a  £igh 
Hon  ft«;        **  ^'^  being  imposed  on  here  under  a  guise  of  the  situa 

Sot  workiii"/oT}hT^'^  ""'T''  Congressman.  Shatmachl^ty 
vou  wmfinH^L^K-  f.^  Y*^  *"**  '*  °"^<'''«  to  be  corrected.  We  hopl 
Ce  presented      Th^i^'h'  ^"k  "*''  '"''^"^^  ^^  »''««•'  statements  that  we 

S^t^^^^^^^^^&  SSthis 

haps  Congress  should  do  sometZg  else  i^uUr^E'l'^^iP^'r 

Mr'  CLrRK'  ^11      '  ^  '•'''  ""*  '''^  '^  ^^^  ^  l^g^l  question. 
Mr.  OLABK.  Will  you  answer  my  question,  then? 

in  n  wT^"^"  n™  not  begging  any  questions  and  I  wUl  not  be  nut 
an;on^r  n  U"ik  7^^^In  asT^T'"''''  "'  "^^'^'"^  ^^  qu^tion  that 
unJatisfa^t?.;  -pi  W  and^SL^  Jhi^g^.  ^°^l\^f  Sl^ 

^rVfet-m^  i  n^Kll^;^ra1d1f'^^^^^ 

rmtr  :.  XirwhTth^LtlaHe^S  H2^^^^ 

necessary  to  save  the  freedom  of  thilNatiLn  '  *''"*  '' 

th^''  ^''^"''-  "^^  ^^  '"''''"  •^'^'^'"^  "^  '"dustry.     Do  you  approve  of 

C:si£rr„"^'  r^^ral'  ur  "is-foThrf  t^4  ^^  ^^^t^^^ 

with  a  staff  of  some  30  iLye?^  i.^'^he  Concern  ft  htTl"  P'^'ticularly, 
tWotiol  7r  ^""""^'"k*  ^lirS  wo^id"KoXlou 

grnphic'p"rreti''thfp':'J;r'  ''"'"  ^"  ''^'^  ^^^  '"«'"  ^^^^  ^"^  ^-^  a 
Mr.  Avery.  That  was  not  my  own  device. 

off-  Sry-o';;  iuS^i^^i:t:^7^'^:j!f '''-- 
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Mr.  Avery.  The  racketeering  situation,  Congressman,  that  exists 
and  has  existed  for  years  in  your  own  part  of  the  country  and  in  the 
whole  Nation  in  regard  to  labor  conditions  is  well  knowTi  to  3^ou. 
They  are  to  be  found  right  in  your  own  territory  without  a  doubt, 
they  are  outstandingly  clear  all  over  the  United  States.  You  need 
only  to  look  about  to  find  the  operation  of  the  union,  and  the  threats 
and  the  menace  that  exists. 

Mr.  Clark.  I  am  not  asking  you  anything  about  that  at  all,  sir. 

Mr.  Avery.  Let  me  go  ahead  because  I  am  on  my  way  to  answer- 
ing the  question. 

Mr.  Clark.  I  probably  have  not  made  my  question  clear. 

Mr.  Avery.  I  am  not  trying  to  evade  answering  your  question. 

Mr.  Clark.  Can  you  draw  a  line  between  essential  and  nonessential 
industry  in  this  country  now  and  have  some  Federal  agency  maintain 
a  semblance  of  order  and  protection  on  one  side  of  the  line  and  let  the 
other  side  go  without  control? 

Mr.  Avery.  Congress  drew  the  line  and  we  have  been  trying  to 
draw  it,  but  we  have  been  drawing  here  into  something  that  does 
nothing  but  conclusively  advances  the  results  of  dictatorship.  You 
have  it  in  your  lap,  sir,  and  the  truth  is  here  that  you  cannot  escape. 
We  do  believe  all  these  things 

Mr.  Clark  (interposing).  Don't  you  think,  Mr.  Avery- 


Mr.  Avery  (interposing).  Let  me  answer  the  question  the  way  I 
would  surmise  you  mean  to  have  me  answer  it.  I  do  believe  it  is 
utterly  impossible,  when  we  are.  feeding  the  nations  of  the  world  that 
we  must  feed,  and  the  difficulties  that  we  will  experience,  the  same  as 
when  years  ago  in  the  first  war  we  ran  into  the  difficulties  for  supplying 
food  for  the  world.  I  think  the  supply  and  demand  is  the  thing  that 
controls  us  one  way  or  the  other,  even  up  to  the  black  market — we  do 
not  seem  to  escape  it.  I  think  those  things  should  be  put  under  the 
strictest  control,  sir.  I  think  the  meat  industry  should  be  put  under 
Government  supervision,  and  they  should  be  held  down  in  their 
service  to  a  decent  use  oif  their  facilities  for  a  minor  but  satisfactory 
ratum  in  their  war  effort,  for  the  common  good.  Everybody  believes 
that.     Is  that  the  point  you  make? 

Mr.  Clark.  I  cannot  say  that  it  is,  frankly. 

Mr.  Avery.  You  said  I  was  smart,  but  I  think  I  am  stupid. 

Mr.  Clark.  That  may  be  on  this  side  of  the  counter,  you  can't  tell. 

Mr.  Avery.  I  think  not. 

Mr.  Clark.  It  seems  to  be  conceded  evervwhere  that  in  order  to 
mamtain  production,  keep  down  strikes  in  what  we  call  war  industries, 
mining,  aircraft,  and  things  of  that  kind,  that  the  Government  should 
go  ahead  to  the  point  of  seizing  the  property  to  maintain  peace  and 
production. 

Now,  do  you  think  anything  similar  to  that  should  be  done  to 
what  is  not  strictly  war  production  or  should  we  let  it  go?  That  is 
what  I  am  getting  at. 

Mr.  Avery.  You  can  easily  pass  a  law  that  would  bring  that 
about.  I  was  trying  to  say  in  an  industry  that  I  know  a  little  about, 
the  meat-packing  industry  here,  that  your  management  must  be  left 
in  those  who  are  trained,  who  are  skilled  and  well-informed,  and  the 
supervision  of  the  Government  could  be  a  good  deal  more  cooperative 
and  more  intelligent  than  it  is.  The  principle,  yes,  the  purpose  here 
has  been  to  do  that,  but  Congress  has  not  done  very  much  of  that 
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and  it  has  done  it  very  hastily  and  very  badly,  if  I  may  be  permitted 
to  say  it. 

Mr.  Clark.  I  am  Inclined  to  agree  with  you  on  that,  but  suppose 
we  amended  the  act 

Mr.  Avery  (interposing).  We  do  not  have  to  have  seizure  to  do 
these  things,  not  of  a  grocery  store  or  dry  goods  store,  something  of 
that  kind,  and  the  almost  sheer  pretense  is  illegal. 

Mr.  Clark.  What  would  you  suggest  in  place  of  seizure? 

Mr.  Avery.  That  is  a  matter  that  I  think  would  belong  to  the 
Congress. 

Mr.  Clark.  Well,  you  say  Congress  ought  to  act.    Now  what  ought 

it  to  do? 

Mr.  Avery.  I  should  say  these  laws  that  you  have  in  mind  are 
definitely  required.  They  should  be  intelligently  worked  out  in  a 
problem  that  is,  by  its  very  nature,  so  subject  to  confusion  that  it  is 
a  part  of  the  disaster  of  war  that  you  have  to  let  Government  into 
business  except  for  policing  it.  But  I  think  it  should  be  done,  and  it 
should  not  be  left  to  the  ability  to  put  in  these  funny  machines  and  to 
the  appointment  of  people  to  them  entirely  without  experience,  many 
of  them  representing  the  pubhc,  particularly  in  our  experience,  know- 
ing nothing  of  the  realities  we  face  but  having  a  terrible  prejudice  that 
leads  them  almost  unanimously  to  support  any  motion  that  is  niade  in 
the  War  Labor  Board  by  the  imioneers  who  have  done  a  good  job  for 
themselves. 

Mr.  Clark.  That  is  an  objection  to  the  personnel  of  the  War  Labor 

Board. 

Mr.  Avery.  This  War  Labor  Board? 

Mr.  Clark.  Yes. 

Mr.  Avery.  Why  do  you  have  the  Congress  make  a  thing  legal  that 
is  standing  now  as  ridiculous,  as  ineffective,  and  as  a  menace,  when 
Congress  could  give  actual  powers  and  actual  clear-cut  limitations  but 
as  hberal  as  the  conditions  may  need? 

Mr.  Clark.  How  would  you  suggest  that  Congress  provide  for  the 
enforcement  of  the  War  Labor  Board's  orders? 

Mr.  Avery.  In  the  regular  way  of  law  enforcement. 

Mr.  Clark.  Now,  Mr.  Avery,  do  you  think  we  would  have  gotten 
anywhere  with  6,700  cases  if  they  were  all  subject  to  court  review? 

Mr.  Avery.  It  is  a  question  whether  you  would  have  gotten  any- 
where as  you  are. 

Mr.  Clark.  The  record  shows  there  has  been  6,700  cases,  all  of 
which  were  adjusted  finally  with  the  exception  of  18. 

Mr.  Avery.  If  this  machinery  were  effective,  if  the  law  were  clear- 
cut,  if  politicians  were  kept  out  of  it,  and  if  we  had  an  orderly  conduct 
of  this  thing,  these  wretched  troubles  that  have  assailed  the  Nation 
would  not  have  arisen  at  all.  When  there  comes  out  of  this  situation 
something  that  affects  the  rights  of  ownership,  which  is  an  element,  and 
instead  of  turning  over  the  management,  which  the  politicians  are  on 
their  way  of  doing,  the  management  and  the  controls  under  a  bunch  of 
union  racketeers,  if  you  can  see  that  situation,  it  would  give  me  the 
greatest  pleasure  to  carry  you  back  as  my  guest  and  let  you  live  this 
thing  in  a  mail-order  house,  in  a  place  where  we  have  thousands  of 
people,  and  let  you  learn  for  yourself  what  the  principles  are,  what  we 
are  trying  to  do,  and  what  the  C  I O  is  doing  to  this  institution,  and  has 
done  for  4  years,  with  the  most  villainous — not  one  of  you  sitting  on 
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the  bench  could  have  said,  with  the  realities  that  are  there — and  I  un- 
derstand you  are  going  to  listen  to  some  of  those  gentlemen  tomor- 
row— you  could  not  have  said  we  were  not  in  our  rights.  We  have  had 
the  Government  in  the  place. 

We  are  through  with  having  the  complaints,  with  having  the  abuses 
or  fearing  union  men.  I  pledge  you  my  word  that  you  have  to  fight 
to  prevent  some  angry  character  that  may  get  any  position  up  there, 
particularly  in  these  days.  Ninteen  thousand  of  our  staff  have  gone 
to  war,  and  I  think  twice  as  many  have  gone  to  higher-paid  jobs  than 
they  can  get  in  the  retail  trade.  When  you  build  up  an  organization 
of  that  kind,  and  then  throw  a  union  in  on  these  inexperienced  people 
and  they  have  the  single  purpose  of  breaking  down  the  machinery  of 
the  place  by  denouncing  for  4  years  the  management  and  personnel 
in  utter  viciousness,  I  do  not  think  you  gentlemen  who  are  living  with 
it  would  think  this  is  a  satisfactory  thing,  and  the  War  Labor  Board 
that  permits  it  is  a  satisfactory  thing.  Kead  the  summary.  That  is, 
in  a  few  words,  the  same  thing. 

Mr.  Ball  suggests  to  me  if  there  had  been  6,700  strikes  settled,  or 
whatever  the  number  is,  how  in  the  world  do  we  have  so  many,  and 
why  is  it,  with  all  the  generosity  of  the  administration  and  all  these 
wage-and-hour  things,  and  these  terrible  things  that  are  taking  place, 
when  we  are  in  this  severe  financial  stress,  why  is  it  that  we  are  having 
daily  more  and  more  and  more  strikes? 

Mr.  Clark.  Well,  there  has  been  some  testimony  about  that  here. 
I  have  considered  that.  I  agree  with  you  that  is  a  very  grave  situation 
but  if  we  do  not  have  some  agency  set  up  to  cope  with  that  very  situa- 
tion similar  to  the  War  Labor  Board,  don't  you  think  it  may  be  calcu- 
lated to  become  more  dangerous? 

Mr.  Avery.  Congressman,  I  wish  to  declare — understanding  now 
better  what  you  say — that  these  instruments  that  have  been  formu- 
lated with  these  purposes  have  been  created  under  wrong  principles 
and  kept  under  political  control.  Their  appointees  have  been  bad; 
the  standards  that  they  have  estabfished  are  unfair,  and  they  hold  in 
contenipt  those  with  whom  they  deal,  and  they  should  be  destroyed. 
In  their  place,  with  the  same  purpose  in  view,  we  should  have  a  legal 
requirement.  We  should  have  the  powers  of  appointment  carried 
through  as  it  is  done  in  most  of  the  things- that  require  intelligence 
and  integrity.  That  would  be  greatly  to  the  service  of  our  Nation, 
and  I  do  not  beheve  there  is  a  corporation  in  the  United  States  that 
would  not  stand  and  welcome  that.  But  if  this  is  to  be  the  time  in 
which,  contrary  to  the  suggestions  of  all  the  representatives  that  the 
President  gathered  about  him  representing  industry,  if  in  spite  of  their 
advice  he  insists  on  making  a  political  issue  out  of  it  and  putting  out 
the  wage  rates  in  the  way  anybody  can  read,  and  the  hourly  rates,  to 
advance  unionism  until  it  has  become  so  obviously  a  political  machine, 
then  certainly  we  are  in  a  desperate  state. 

Mr.  Clark.  I  would  like  to  ask  you  something  further.  You  spoke 
of  the  trouble  we  are  having,  the  strikes  we  are  having.  May  I 
inquire  of  you  how  the  situation  looks  in  Chicago  now? 

Mr.  Avery.  You  mean  in  our  plant? 

Mr  Clark.  No,  I  mean  in  that  area. 

Mr.  Avery.  In  the  area?  We  read  in  the  papers,  Congressman, 
that  Chicago  is  in  all  the  country,  to  most,  busy  with  the  greatest 
shortage  of  people,  and  that  is  our  own  case.     Under  those  conditions 
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and  with  these  ideas  that  have  been  taken  on  through  the  unioneering, 
why,  you  can  expect  in  that  circumstance  that  these  demands  and 
strikes,  and  so  forth,  will  develop.     Supply  and  demand  creates  that. 

Mr.  Clark.  Is  Chicago  a  congested  area  of  war  production? 

Mr.  Avery.  Yes,  indeed;  greatly  so,  sir.  It  is  generally  a  wide  area. 
I  think  it  is  probably  the  largest  in  the  country.  I  an  not  sure  of  that, 
but  my  impression  is  that  as  a  manufacturing  facility,  Chicago  is  a 
great  center  for  steel  and  all  the  things  that  come  from  steel;  Pullman  is 
there.  It  is  a  great  center.  While  in  the  other  parts  of  the  country  they 
have  places  that  are  used  for  the  construction  of  war  implements,  the 
availability,  the  location,  the  tracks,  the  whole  situation  of  Chicago, 
greater  Chicago,  has  compelled  more  and  more  the  creation  of  economy 
and  efficiency  than  any  other  place. 

A  strike  in  our  staff,  as  Mr.  Ball  made  perfectly  clear,  was  more  re- 
mote than  in  any  of  the  staffs  that  we  are  inquiring  into.  I  think  we 
have  between  70  and  80  percent  of  our  staff  women  at  the  present  time, 
and  a  great  part  of  that  staff.  Congressman,  are  people  that  we  are 
getting  from  the  high  schools. 

Mr.  Clark.  When  you  have  a  bad  touch-and-go  strike  in  your  plant 
in  Chicago,  don't  you  think  there  would  be  danger  of  that  spreading  in 
Chicago? 

Mr.  AvfiRY.  We  do  not  have  any  such  thing  as  that.  What  we  have 
is  bad  action  by  an  angry  union  who  wants  to  dominate  us,  who  wants 
to  keep  us  from  rejecting  the  closed  shop. 

Mr.  Clark.  Don't  you  tliink  there  would  be  danger  of  that  spread- 
ing into  the  Chicago  area  until  there  would  be  a  grave  danger  of  its 
materially  interfering  with  war  production? 

Mr.  Avery.  Wliat  did  you  say,  sir? 

Mr.  Clark.  Do  you  not  think  there  would  be  a  danger  of  a  strike 
like  this  spreading  into  the  Chicago  area  until  there  would  be  a  grave 
danger  of  its  materially  interfering  with  war  production? 

Mr.  Avery.  I  would  like  to  answer  the  question  the  other  way.  It 
is  my  firm  personal  belief,  which  I  cannot  prove,  that  this  strike  came 
on  not  for  anything  except  the  machined  purpose. 

Mr.  Clark.  Mr.  Avery,  if  you  will  pardon  me,  sir,  I  am  not  asking 
you  that,  I  am  asking  about  the  likely  effect  of  the  strike  on  the  Chi- 
cago area. 

Mr.  Avery.  The  union eer  and  the  Government  brought  on  the 
strike. 

Mr.  Clark.  Conceding  that  if  you  want  to,  anyway  you  want  to  do 
that,  what  I  am  asking  you  is  if  in  your  candid  judgment  there  would 
not  be  serious  danger  in  that  community  pulsating  with  labor  difficul- 
ties and  war  production  difficulties,  the  danger  of  that  strike  spreading 
so  as  to  materially  interfere  with  the  war  effort? 

Mr.  Avery.  I  have  been  handed  this  statement: 

The  War  Labor  Board  and  the  Attorney  General  have  sought  to  justify  the 
seizure  of  Ward's  property  by  claiming  that  the  Nation  was  in  peril  because  of 
the  strike.  This  is  sheer  hypocrisy.  That  is  a  fake,  They  have  claimed  that 
the  strike  at  Ward's  was  about  to  spread  to  other  locations  and  to  other  busi- 
nesses. The  truth  is  that  the  strike  was  nearly  over  before  the  President  took  any 
action.  The  Teamsters'  Union  had  already  decided  not  to  observe  the  C.  I.  O.  picket 
line.  The  truckers  and  the  railroads  were  serving  Ward's.  The  use  of  force  and 
violence  in  the  picket  line  by  the  union  had  been  restrained  by  the  courts.  Fewer 
employees  remained  away  from  work  each  day"  the  strike  continued.  Not  the 
Nation,  but  the  union  which  for  years  had  refused  to  contract  with  Ward's  unless 
Ward's  agreed  to  surrender  the  liberties  of  its  employees,  was  in  peril. 
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Not  a  single  customer's  order  was  unfilled  in  that  situation,  sir.  Our 
retail  store  stood  open  all  the  time. 

Mr.  Clark.  I  am  waiting  for  you  to  go  ahead  and  say  what  you 
please  now,  but  I  do  not  consider  that  an  answer  to  my  question.  I 
was  asking  you — and  I  do  that  in  all  friendliness 

Mr.  Avery.  Yes. 

Mr.  Clark.  I  am  asking  you  for  your  opinion  as  to  whether,  under 
the  conditions  that  you,  yourself,  have  described  in  the  Chicago  area, 
there  was  not  danger  of  that  strike  spreading. 

Mr.  Avery.  Not  a  scintilla.  I  suppose  I  am  not  taking  it  in, 
because  it  does  not  occur  to  me  that  you  could  have  been  asking  that. 
You  could  come  to  Chicago  and  find  out  what  a  whipped-up  and 
pretentious  thing  this  is.  1  imagine  that  this  is  very  much  what  this 
respectful  committee  is  anxious  to  get.  On  my  part,  I  am  not  trying 
to  put  up  a  defensive  thing.  I  think  in  my  tigor  I  am  speaking  too 
broadly.  I  do  not  mean  to  be  impertinent,  I  do  not  mean  to  be 
offensive,  I  am  only  trying  to  be  frank  and  to  simply  illustrate  what 
I  believe  about  this,  and  as  a  patriotic  citizen,  I  want  to  call  your 
attention  to  this  summary,  to  show  you  what  is  going  on  with  this 
terrible  machinery.  You,  the  Congress,  should  give  us  clear-cut  and 
straight  laws  and  take  away  from  us  this  thing  that  has  violated  us  for 
years. 

I  understand  that  we  are  the  only  retail  establishment  that  has  been 
put  under  any  of  the  kind  of  things  that  we  are  put  under.  I  think 
you  are  familiar  with  the  fact  that  just  as  this  thing  was  coming  on, 
when  we  had  been  taken  on,  10  days  before  the  Board,  the  War  Labor 
Board,  decided  that  Sears,  Roebuck,  in  the  same  town,  is  not  of  the 
character  of  institution  that  can  be  moved  on  and  taken  on  without 
justification. 

Mr.  Clark.  We  had  both  catalogs  up  here,  Mr.  Avery. 

Mr.  Avery.  The  catalog  would  not  do  you  any  good. 

Mr.  Clark.  Mr.  Avery,  I  think  you  are  getting  along  splendidly, 
sir,  if  you  will  permit  me  to  say  so,  but  I  want  to  ask  you  a  little 
more  without  taking  too  much  time.  I  did  want  to  ask  you  a  little 
about  what  occurred  at  Chicago  when  you  went  out  and  the  Secre- 
tary of  Commerce  went  in. 

Mr.  Avery.  Oh,  yes.     You  mean  at  the  time  of  the  seizure? 

Mr.  Clark.  At  the  time  of  the  seizure. 

Mr.  Avery.  You  would  like  to  have  me  describe  that,  do  you 
mean? 

Mr.  Clark.  Yes,  sir. 

Mr.  Avery.  I  know  Mr.  Wayne  Taylor  slightly,  but  he  was  never 
an  intimate  friend,  he  was  a  much  younger  man  and  a  very  pleasant 
gentleman.  He  and  Mr.  Carusi,  after  some  announcement,  appeared 
at  the  office  building  and  came  to  my  office.  They  submitted  to  me 
a  noticeably  voluminous  bunch  of  papers,  the  first  one  being  a  berib- 
boned,  signed,  sealed,  and  delivered  type  of  thiug  from  the  President 
himself,  and  then  down  from  that  instructions  went  in  in  increasing 
volume,  down  some  little  distance.  I  read  the  thing  and  then  had 
them  read  some  parts,  and  it  was  not  necessary  to  take  any  more  than 
a  paragraph  before  it  was  clear  what  these  instructions  indicated  was 
that  these  were  only  the  details  of  the  main  instrument,  which  was 
the  taking  over  of  Montgomery  Ward.  I  explained  politely  and  in  a 
friendly  way — and  the  whole  relationship  from  beginning  to  end  was 
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without  anger— that  we  did  not  recognize  that  they  had  any  authority; 
we  did  not  recognize  any  authority  because  I  knew  they  did  not  have 
any  authority. 

I  know  the  methods  by  which  they  would  get  authority,  and  I  have 
Deen  well  supported  by  these  gentlemen  who  have  made  it  their  busi- 
ness to  be  acquainted  with  that  [indicating  Mr.  Barr  and  Mr.  Ball] 
and  others;  and  so  I  took  the  simple  position,  sir,  that  as  I  have  been 
for  12  years,  in  accordance  with  the  S.  E.  C,  strictly  elected  by  the 
stockholders,  who  have  elected  the  directors  and  who  have  made  me 
the  chief  executive  officer  of  that  corporation,  I  had  the  responsibihtv 
on  my  shoulders  of  defending  that  property. 

•  I  was  requested  by  an  unauthorized  agency,  plainly  unauthorized, 
and  as  I  looked  them  over  I  knew  that  they  realized  it  themselves,  and 
the  general  country  itself  knows  there  was  no  authorization,  so  I  said, 

You  have  no  authority.  I  am  the  chief  executive  officer  with  great 
responsibihty,  and  I  shall  not  give  up  this  corporation." 

Now,  then,  there  is  no  need  to  repeat  that,  but  in  a  succession  of 
thmgs  durmg  the  first  3  days  we  had,  first,  marshals  that  were  to  give 
the  power  that  was  necessary,  and  following  that  we  had,  very  late 
m  the  afternoon,  some  40  soldiers  that  had  been  ordered  in  and  for 
which  we  waited.  I  think  we  stayed  there  until  6  o'clock.  Those 
people  came  up  and  they  again,  like  the  marshals,  made  the  demand 
that  by  force  they  were  going  to  take  over  the  property.  I  repeated 
just  what  I  said  to  you.  I  took  the  same  position  and  stood  upon  it. 
When  the  time  had  gotten  to  be  6:20  I  said,  "Is  there  anything  further 
that  you  want  to  do,  that  you  are  to  put  me  out  of  here,  oranvthin^ 
of  that  kind?"  "^        ^ 

The  lieutenant,  who  had  been  du-ected  and  could  not  remember 
what  his  directions  were,  said  he  was  going  to  move,  I  think,  but  im- 
mediately that  was  repudiated  by  Mr.  Taylor  who  sat  on  the  other 
side  and  said,  "No,  that  is  not  to  be  done."  And,  as  I  recall  it,  the 
heutenant  then  quite  pleasantly  changed  it  and  said,  "No,  that  is  not 
to  be  done."  It  was  a  military  thing,  as  you  can  see.  I  said,  "Is 
there  anything  further  that  may  be  done  in  the  situation  at  this  time?" 
That  is  the  time  the  day  was  over.  Nothing  was  done.  I  said,  "In 
that  case,  I  wish  you  a  very  good  night."     A^d  I  left. 

There  were  only  60  photographers  and  newspapermen  packing  a 
very  large  vestibule— it  must  be  50  feet  long  and  30  feet  wide,  perhaps. 
So  I  stepped  into  an  anteroom  where  my  hat  hangs,  and  as  I  got  there 
it  occurred  to  me  to  go  through  that  mob  would  not  be  very  satisfac- 
tory. I  had  no  realization  that  during  the  day  at  short  intervals  the 
radio  had  been  heralding  these  marvelous  military  operations  around 
there.  This  is  the  eighth  floor  of  a  large  administration  building,  a 
large  office  building.  I  found  the  stair  in  the  middle  of  the  building 
just  back  a  little  way,  and  I  went  without  seeing  a  soul  down  to  the 
second  floor.  There  I  thought  I  could  run  without  interruption  to  the 
front,  and  I  foimd  that  entirely  open,  and  I  descended  to  the  very 
front  of  the  building,  down  to  the  vestibule  in  front  of  the  elevators, 
and  there  was  quite  a  mob.  My  chauffeur  was  there  waiting  for  me 
and  I  followed  him  and  two  Chicago  policemen  who  evidently  were 
waiting,  and  they  formed  a  Rugby  V— I  do  not  mean  the  modem 
I^ugby,  I  mean  the  old-fashioned  Rugby — and  they  plowed  through 
this  thick  mob,  and  I  was  there  with  this  little  chauffeur,  back  in  the 
eddy  quite  comfortably,  with  people  and  photographers  to  a  degree 
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that  I  never  heard  of  in  the  world  coming  from  all  sides.  Through 
this  mob  I  got  into  the  car,  took  the  wheel,  and  slowly  ran  out  of  there 
and  I  was  followed  by  3  cars  of  photographers. 

I  went  to  mv  apartment,  which  is  a  mile  or  so  away.  I  read  very 
quickly  that  we  had  not  given  up  the  ship.  Of  course,  there  is  nothing 
so  clear  than  that  the  political  flavor  of  a  paper  depends  upon  the 
report  you  get  on  a  matter  of  this  kind.  Those  who  were  of  my 
persuasion—and  I  suppose  I  am  a  pretty  black  Republican— heralded 
the  situation  in  a  manner  more  or  less  favorable  to  the  company's 
position ;  the  others  did  what  they  could  to  make  it  appear  that  there 
had  been  a  surrender.  There  was  none,  but  that  went  disagreeably 
all  over  the  place,  and  I  think  it  had  some  effect  upon  my  decision 
when  the  next  morning  I  learned  that  by  plane  the  Attorney  General 
had  arrived  and  was  at  the  office  very  early  in  the  morning.  I  de- 
layed my  own  arrival  and  came  into  my  own  office  which  this  staff 
was  then  using.  They  pohtely,  on  my  entrance,  got  out  of  my  chair 
and  moved  to  the  front.     I  hung  up  my  hat. 

Mr  Biddle  said  "Good  morning"  to  me,  as  I  came  through  the 
door.  I  said,  "I  recognize  you,  sir,  by  your  photographs,"  which  was 
an  easy  thing  to  do.  I  then  sat  down  at  the  desk,  and  said,  "Gentle- 
men, what  can  I  do  for  you?"  I  did  that  in  a  very  dominant  manner, 
because  I  was  dominant  in  those  circumstances  because  I  was  right. 

The  thing  progressed  very  rapidly  from  one  situation  to  the  other, 
and  the  persuasion  was  that  I  give  it  up,  that  I  would  cooperate,  that 
I  would  concede,  and  I  met  that  by  making  a  repetition  of  the  same 
statement,  that  they  were  without  authority;  that  I  had  the  respon- 
sibility and  I  should  not  give  it  up.  .        •  ,    , 

To  cut  out  those  incidents,  the  soldiers  came  in  with  bayonets 
fixed  no  question  about  it,  with  the  hard  iron  hats  on  their  heads, 
and  then  the  Attorney  General  said,  "Mr.  Avery,  you  are  the  only 
man  in  the  United  States  who  has  acted  this  way.  Everybody  has 
conceded  and  cooperated.  I  would  advise  you"— at  which  I  said, 
holding  my  hand  out  in  much  the  same  index  manner  that  the  Attorney 
General  had — "I  want  none  of  your  danmed  advice.  I  shall  not 
move  a  step."  They  said,  "What  are  you  waiting  for?  Throw  him 
out."  That  was  not  Mr.  Taylor,  as  the  situation  I  suppose  would 
be  more  comfortable  if  it  was,  it  was  the  Attorney  General  of  the 
United  States,  Mr.  Biddle.  With  that  they  were  put  behind  nay 
chair,  and  following  out  the  same  fear  I  had  before,  that  I  might  be 
misinterpreted  if  I  cooperated  with  them,  I  said,  "I  shall  not  move 
an  inch,"  and  they  said,  "Lift  him  out  of  the  chair."  Who  said  that, 
I  do  not  remember,  but  I  think  it  was  Biddle.  In  that  pleasant 
situation,  which  I  am  sure  everybody  in  the  world  has  seen  to  a  sicken- 
ing degree,  I  rode  out  and  down. 

When  I  got  to  the  elevator  they  put  me  on  my  feet,  because  I 
weigh  180,  pretty  nearly  190,  and  the  elevator  before  which  we  stood 
was  one  of  four.  One  of  these  gentlemen  who  had  this  burden,  or 
the  one  who  was  directing  them,  said,  "Mr.  Avery,  you  just  walk 
down  to  the  elevator"  which,  at  the  other  end,  had  come  up,  and  to 
which  I  said,  following  him  too  rigidly,  perhaps,  "I  shall  not  niove 
an  inch."  So,  I  was  a  little  more  vigorously  hoisted  in  that  position 
in  which  the  photographer  saw  me.  I  went  down  in  the  elevator, 
out  in  front.  This  was  in  the  morning,  perhaps  10:30,  and  from 
nowhere  sprung  something  like  a  thousand  photographers,  and  with 
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that  popping  target  they  put  me  to  the  curb,  and  I  got  on  my  feet, 
and  the  photographers  were  still  working  when  I  got  in  my  car  and 
went  out. 

There  was  an  injunction  put  upon  15  of  us  to  keep  us  from  inter- 
fermg  with  the  corporation.  The  top  15  officers  were  in  that  matter,  as 
they  mterpreted  it,  prevented  from  going  to  their  work.  In  any  case 
they  were  out  and  they  were  out  until  the  lawsuit. 

In  the  meantime  there  were  the  arguments  going  on  before  Judge 
Holly  m  the  court  when  one  night  at  7  o'clock  I  was  handed  a 
letter  that  Mr.  Goodloe  had  delivered  in  my  absence,  and  the  announce- 
ment was  made  that  the  plant  had  been  returned,  that  we  would  not 
agam  be  thrown  out  of  the  courts.  We  were  in  charge  of  the  corpo- 
ration and  now  we  needed  only  to  have  this  voting  that  for  5  or  6 
months  we  had  been  praying  to  get  to  settle  whether  or  not  we  had 
legal  authority  to  negotiate  with  these  people. 

Mr  Clark.  Now,  at  the  time  of  the  incident  that  you  just  de- 
scribed did  you  not  know  that  if  you  yielded  possession  pursuant  to  the 
demand  of  the  marshals  under  an  Executive  order  of  the  President 

Mr.  Avery  (mterposing).  They  made  utterly  no -demand.  Thev 
made  nothmg;  they  just  came  and  sat  around. 

Mr.  Clark.  Did  not  ask  you  to  vacate  the  premises? 

Mr.  Avery.  No,  sir. 

Mr.  Clark.  Did  not  ask  you  to  surrender  the  premises? 

Mr.  Avery.  Not  one  minute. 

Mr.  Ball.  May  I  say  both  Mr.  Barr  and  myself  were  there  and  we 
venfy  that  statement. 

Mr.  Avery.  Then,  they  sent  for  the  soldiers.  They  seemed  to  feel 
the  madequacy  of  these  pleasant  people  as  they  came  in,  the  marshal 
farst  and,  I  think,  nine  little  marshals  after  him. 

Mr.  Clark.  Well,  you  did  know  if  you  had  surrendered  in  response 
to  demand  for  possession  under  an  Executive  order  that 

Mr.  Avery  (interposing).  I  was  not  certain,  and  I  wanted  no  doubt 
on  that,  through  the  exerience  that  I  had  the  night  before,  Congress- 
naan,  that  I  did  not  want  to  give  up.  It  was  my  impression  that  most 
of  the  people,  hke  it  was  in  unionism,  faced  the  utter  legality  of  the 
game,  and  they  have  all  succumbed,  as  you  have  seen  almost  every 
corporation  in  the  United  States  has  done.  Do  you  think,  sir,  that 
^ord  likes  unionism?  Do  you  thinlv  General  Motors  does?  Oh  no 
but  they  are  under  some  of  this  pressure  here  that  must  be  taken 'into 
consideration. 

I  did  not  wish  to  have  any  doubt  in  my  mind,  and  if  my  acting  in 
accord  was  a  danger  and  I  had  no  opportunity  of  making  any  inquiry 
1  would  make   them  cany  me  out.     Thank  Heaven,   I   did   that 
Because  the  danmed  photograph  resulted  and  the  public  was  awakened 
to  some  of  the  realities  of  the  situation. 

Mr.  Clark.  You  did  not  anticipate  anything  like  that? 

Mr.  Avery.  I  should  say  not;  no,  sir. 

Mr.  Clark.  Was  what  you  did,  the  course  that  you  pursued  there 
directed  or  approved  by  the  board  of  directors  of  your  company? 

Mr.  Avery.  Do  you  mean  the  willingness  with  which  that  was  done 
Congressman?  ' 

Mr.  Clark.  I  am  talking  about  this  particular  thing. 

Mr.  Avery.  Oh,  they  did  not  have  any— what  particular  thing? 
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Mr.  Clark.  I  am  talking  about  the  course  you  pursued  at  the  time 
of  the  seizure  that  you  have  just  detailed.  I  am  asking  you  whether 
that  was  directed  or  approved  by  the  board  of  directors. 

Mr.  Avery.  The  answer  is  "Yes." 

Mr.  Clark.  You  had  at  that  time  been  advised,  had  you  not,  that 
Congress  had  passed  a  law  which  authorized  the  War  Labor  Board 
to  make  orders  in  these  labor  disputes  and  which  provided  that  those 
orders  should  be  put  into  effect  until  the  further  order  of  the  Board? 

Mr.  Avery.  Well,  I  am  now  repeating  what  Mr.  Barr  said.  My 
answer  perhaps  should  be  on  his  advice  ''Yes,"  but  the  Government 
had  not  followed  that  law. 

Mr.  Clark.  But  you  knew  that  was  the  law?  You  were  so 
advised? 

Mr.  Avery.  Were  you  referring  to  section  7? 

Mr.  Clark.  Yes,  sir. 

Mr.  Avery.  I  am  familiar  with  the  law.    v 

The  Chairman.  The  chairman  would  like  to  make  this  statement 
with  reference  to  the  testimony  about  the  employees  of  the  trucking 
company,  reference  to  which  has  been  made  by  one  of  the  witnesses, 
to  the  effect  that  they  were  not  under  oath  to  the  Post  Office  Depart- 
ment.    That  statement  is  correct. 

The  chairman  was  advised  last  Friday  by  Mr.  Cargill  of  the  Post 
Office  Department  after  his  return  from  a  trip  to  Chicago  to  that 
effect.  At  my  direction,  he  put  the  facts  in  a  letter  to  this  committee, 
to  me  as  chairman  of  the  committee,  which  I  will  read  if  the  com- 
mittee wants  me  to  read  it,  or  just  put  it  in  the  record. 

Mr.  Clark.  You  might  as  well  read  it. 

The  Chairman.  The  letter  is  as  follows  [reading]:     ■ 

Post  Office  Department, 
First  Assistant  Postmaster  General, 

Washington,  D.  C,  June  5,  1944. 
Hon.  Robert  Ramspeck, 

Chairman,  Committee  to  Investigate  Montgomery  Ward  Co.  Seizure, 
House  of  Representatives,  Washing! on,  D.  C. 

My  Dear  Sir:  During  my  testimony  before  your  committee  on  May  25,  1944, 
statements  were  made  from  my  information  and  belief  that  oaths  of  office  of 
truck  drivers  of  the  contractor  for  Montgomery  Ward  &  Co.  were  on  file  at  the 
Chicago,  111.,  post  office.  At  that  time  I  had  no  reason  to  doubt  the  Chicago 
post  office  had  not  followed  section  30,  Postal  Laws  and  Regulations,  the  perti- 
nent part  reading: 

'Note. — Mail  contractor?,  subcontractors,  carriers,  mail  messengers,  assistant 
mail  messengers,  and  other  persons  concerned  in  the  transportation  of  the  mails, 
except  employees  of  railroads  and  steamboats,  must  take  the  special  oath  ore- 
scribed  by  5  United  States  Code  365." 

I  visited  Chicago  on  May  26,  1944,  and  to  my  surprise  was  advised  the  oath 
forms  were  not  on  file.     A  letter  of  explanation  from  the  postmaster  reads : 

"In  response  to  an  inquiry  from  Mr.  Tom  C.  Cargill  when  he  visited  this  office 
on  May  26,  1944,  I  wish  to  advise  that  we  do  not  have  on  file  the  oath  of  office  for 
drivers  of  Motor  Express  Co.,  recognized  contractor  of  Montgomery  Ward  &  Co. 

"This  omission  was  due  to  the  fact  that  at  the  time  the  Motor  Express  Co. 
began  this  service  we  w^ere  agreeable  to  have  them  serve  as  the  concern  is  respon- 
sible and  as  they  have  a  large  fleet  of  trucks  and  a  large  number  of  drivers  we 
found  it  impracticable  to  have  individual  drivers  complete  the  forms. 

"We  sincerely  regret  that  the  Post  Office  Department  was  not  advised  of  our 
failure  in  this  instance  but  wish  to  assure  you  the  matter  will  be  given  appropriate 
attention  and  that  our  files  will  be  maintained  in  proper  order  in  future." 

I  hasten  to  bring  this  correction  to  your  attention  for  the  information  of  the 
committee. 

Sincerely  yours, 

Tom  C.  Cargill, 

Deputy  First  Assistant  Postmaster  General. 
G3927 — 44 — —22 
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Attached  to  it  is  a  letter  from  the  postmaster  at  Chicago  addressed 
to  the  First  Assistant  Postmaster  General,  from  which  I  have  already 
quoted. 

Mr.  Avery.  We  would  hope  that  all  of  the  misstatements  in  the 
testimony  will  be  similarly  treated. 

The  Chairman.  The  only  thing  the  chainnan  wants  to  say  in  that 
respect  is  that  that  is  the  reply  of  the  Post  Office  Department  and 
that  they  acted  promptly  and  advisedly  as  soon  as  they  found  they 
made  a  mistake. 

The  committee  will  take  a  recess  until  2  o'clock. 

(Whereupon,  at  12:30  p.  m.  the  committee  recessed  until  2  p.  m. 
of  the  same  day.) 

AFTERNOON   SESSION 

<The  committee  reconvened  at  2:15  p.  m.) 

The  Chairman.  The  meeting  will  come  to  order,  please.  We  will 
continue  with  the  cross-examination  of  Mr.  Averv. 

Mr.    Dewey? 

Mr.  Dewey.  Mr.  Avery,  I  have  one  or  two  points  that  were  brought 
out  in  the  questioning  of  my  colleague,  Mr.  Clark,  this  morning.  One 
was  the  use  of  the  mail  service  of  the  country  as  representing  some  sort 
of  a  particular  type  of  governmental  service  extended  to  mail-order 
houses  that  would  be  unusual  to  other  lines  of  trade  in  industry. 

If  I  am  not  mistaken,  there  are  a  number  of  classifications  of  postal 
service  to  take  care  of  catalogs,  advertisements,  parcels,  and  other 
matters  of  that  type  that  are  sent  by  mail  and  have  been  developed 
over  the  years  to  offer  a  service  on  the  part  of  the  Government  to  the 
business  of  the  country. 

I  would  like  to  have  some  expression  from  you  on  that. 

Mr.  Avery.  What  w^ould  the  question  be? 

Mr.  Dewey.  Well,  the  question  would  be,  Do  you  think  that  the 
postal  service,  as  rendered  to  a  mail-order  house,  shows  any  particular 
type  of  special  favor  toward  that  line  of  business  over  any  other 
business? 

Mr.  Avery.  Not  at  all.  It  is  available  to  everybody,  and  they  ship 
from  any  point  with  the  same  advantage.  The  mail-order  houses  use 
it,  but  so  does  Marshall  Field  in  Chicago  along  with  the  others.  The 
retail  stores,  of  course,  when  they  ship  quantities,  find  the  economy 
of  the  carload  or  less-than-carload  way. 

If  I  understood  your  question,  everybody  uses  parcel  post. 

Mr.  Dewey.  I  have  two  other  questions,  one  of  which  was  covered 
at  some  length  by  Mr.  Clark  in  his  questioning  and  that  is  the  matter 
of  differentiation  between  war  industry  and,  you  might  call,  the  services 
to  the  civilian  public,  if  there  was  any  difference  between  those  two. 

Now,  I  am  going  to  cite  one  case  that  was  brought  up  here  that  I 
think  shows  that  in  the  mind  of  the  Congress  there  is  a  difference, 
and  that  pertains  to  the  price  control  bill.  At  that  time,  rent  control 
was  under  consideration. 

In  the  rent  control  bill  there  was  an  item  entered  that  the  Director 
of  Rent  Control  might  decide  upon  the  use  and  occupancy  of  dwellings. 
That  was  at  a  time  when  there  was  an  acute  shortage  of  housing  for 
defense  workers  but,  nevertheless,  the  Congress  decided  that  they 
would  strike  that  item  out  of  the  bill  which  would  permit  the  rent 
control  administrator  to  assign  war  workers  to  private  dwellings,  even 
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at  the  time  of  an  emergency.  I  want  to  put  that  statement  into  the 
record,  because  I  do  believe  that  one  of  the  considerations  we  must 
have  here  is  that  division  which  has  narrowed  down  under  the  so- 
called  Smith-Connally  bill  to  certain  mines  and  others  mentioned 
here — plants,  mines,  and  facilities,  and  other  operations  for  the  gen- 
eral public. 

Now,  the  third  point  I  wish  to  ask  your  opinion  on.  The  basic 
law,  the  so-called  Wagner  Act,  was  passed  in  July  1935.  There  have 
been  9  years  of  experience  with  it,  and  probably  the  first  2  are  not 
greatly  considered  in  court  tests,  but  there  have  been  6  or  7  yeai-s  of 
operation  under  the  Wagner  Act. 

During  the  latter  2  or  3  years,  we  have  had  exceptional  conditions 
with  war  production,  exceptional  not  only  to  labor,  but  exceptional 
to  management.  You,  in  your  responses,  said  that  you  thought  that 
the  Smith-Connally  Act  probably  had  been  written  hastily  and  was 
not  quite  clear. 

I  think  this  committee — at  least  I  as  a  member  of  it — are  hoping 
that  out  of  tliis  hearing  we  can  enter  something  into  the  record  that 
woidd  be  constructive  for  the  labor-management  situation. 

Do  you  think  anything  could  be  done,  or  that  now  would  be  the 
time  to  do  it,  to  have  some  meeting  under  proper  auspices  in  which 
management  could  choose  their  own  representatives,  and  labor  theirs, 
and  study  the  so-called  Wagner  Act,  the  National  Labor  Relations 
Act,  in  the  light  of  what  has  happened  since  it  became  law  with  the 
idea  of  making  suggestions? 

We  are  going  to  have  to  spend  time  with  our  returning  soldiere  in 
the  matter  of  their  placement  in  industry,  and  the  retirement  of  work- 
ers from  industry  that  are  now  there,  and  in  view  of  all  those  facts,  do 
you  think  anything  would  be  gained  by  such  a  form  of  conference 
between  management  and  labor  to  consider  suggestions  for  the  changes 
or  for  the  betterments  of  the  National  Labor  Relations  Act? 

Mr.  Avery.  That  would  be  dependent  on  the  way  that  such  a  con- 
ference would  work  out.  I  don't  know,  and  I  wouldn't  know  enough 
from  the  description,  Congressman,  to  venture  that. 

My  impression  is  that  the  making  of  our  laws  in  the  normal  way 
would  be  adequate,  and  that  they  could  summon  such  experience  and 
advice  as  is  done  in  the  building  of  bills. 

The  difficulties  come,  on  many  of  these  things,  by  the  inexperienced 
people  and  the  interpretations  that  have  been  strained  into  the  con- 
dition. 

Mr.  Dewey.  Well,  certainly  management  has  had  unusual  experi- 
ences in  the  past  3  or  4  years.  Don't  you  think  that  those  experiences 
ought  to  be  brought  to  the  Congress  in  some  sort  of  a  form  that  would 
give  us  the  benefit  of  management's  and  labor's  experiences  and  sug- 
gestions for  the  future? 

Mr.  Avery.  Perhaps  that  would  be  the  thing  to  do.  The  result 
that  you  would  get  from  that  might  also  be  good.  I  don't  know  that 
I  feel  competent  to  say  anything  beyond  the  fact  that  there  is  a  great 
need  for  reality  to  be  recognized,  the  defects  that  those  realities  pre- 
sent, and  then  some  method  by  which  they  may  be  ehminated.  I 
wouldn't  venture  to  advise,  sir,  how  that  could  come  about. 

Mr.  Dewey.  I  wasn't  suggesting  advice  in  a  way,  but  I  was  offer- 
ing the  question  in  the  hope  that  with  your  experience  you  might 
suggest  something  or  some  thoughts  as  to  how  such  a  conference 
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would  best  be  set  up,  whether  instead  of  having  them  appointed,  we 
might  let  them  select  themselves  to  come  to  some  sort  of  a  conference. 
We  are  makmg  a  great  effort  to  set  up  laws  for  the  reconversion  of 
physical  asses ts. 

Mr.  Avery.  There  are  so  many  times  m  which  mdustry  is  supposed 
to  act  as  a  unit.  The  President  has  assumed  that  he  would  be  able 
m  his  conferences  to  have  somebody  represent  the  public  and  another 
group  of  a  dozen  people  or  so  represent  industry.  Your  personal  ex- 
penence  would  teach  you  that  in  these  associations  of  commerce, 
manufacturers'  associations,  there  is  the  undying  conviction  that 
those  groups  have  an  entity  and  are  representative  and  are  in  accord, 
and  their  great  power  is  going  to  correct  the  difficulties  that  they  all 
more  or  less  assail. 

The  unhappy  experience  is  that  they  have  done  very  little,  and  it  is 
quite  well  recognized  by  people  who  have  looked  to  them  in  hoping  for 
something  of  the  kind  that  perhaps  you  have  in  mind.  Then,  after 
years  of  effort,  they  have  discovered  that  they  are  a  nonamalgamated 
group  with  leadership  of  great  uncertainty,  and  too  often  a  secretariat 
struggling  to  maintain  justification  for  continuing  the  organization 
that  exists. 

That  type  of  leadership  has  not  been  successful.  It  isn't  successful 
now.  I  don't  know  what  the  answer  is  if  it  involves  how  will  you 
summon  the  common  judgment.     There  are  many  variations  in  it. 

Mr.  Dewey.  Well,  we  summoned  one  here. 

Mr.  Avery.  Perhaps  the  thing  I  have  been  saying,  if  I  might  con- 
tmue  a  moment,  would  be  that  there  is  a  great  need  for  the  determi- 
nation of  a  better  handling  of  the  things  we  have  discussed  this 
morning,  and  that  it  would  seem  that  instead  of  springing  from  an 
independent  action  unauthorized,  as  the  President's  group  in  the  War 
Labor  Board,  that  they  should  come  legally  into  being,  as  a  result  of 
law  that  the  goverimiental  group  that  this  body  represents  would  fur- 
nish. 

Just  how  that  would  be  done  I  would  be  driven,  through  a  lack  of 
knowledge,  to  say  in  the  normal  way  of  making  laws. 

Mr.  Dewey.  If  I  recaU  correctly,  the  Railroad  Act  was  produced  by 
two  or  three— I  have  forgotten  which— officers  of  large  raihoads  with 
two  or  three  members  that  had  had  active  experience  in  the  railroad 
brotherhoods,  and  out  of  that  was  produced  the  Railroad  Act,  which  I 
think  was  brought  up  by  them  before  a  congi-essional  committee. 

Mr.  Avery.  I  think  it  was  totally  abandoned  and  set  aside  by  the 
President  in  his  last  use  of  it,  wasn't  it? 

Mr.  Dewey.  Well,  when  they  took  over  the  railroads  recently. 

Mr.  Avery.  When  that  wage  rate  came  up,  the  whole  thing  was 
tossed  aside  for  some  reason,  and  the  President  dictated  the  answer 
quite  independent  of  the  regulation.     Am  I  right  in  that? 

Mr.  Dewey.  I  think  there  was  undoubtedly  something  hke  that. 
I  know  they  took  over  the  railroads  at  that  time,  but  for  a  period  at 
least  that  act  has  been  in  effect,  and  I  think  it  was  developed  some- 
thmg  along  the  lines  of  my  statement.  I  was  jiist  seeking  to  know 
whether  you  could  offer  any  suggestions. 

Mr.  Avery.  My  observation  was  that  that  hasn't  stood  the  test 
you  aimed  to  meet.  That  is  only  one,  of  course,  of  manv  industries 
mvolved. 

Mr.  Dewey.  Yes.    That  is  all,  Mr,  Chairman. 
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The  Chairman.  Mr.  Elston. 

Mr.  Elstok.  Mr.  Avery,  I  only  want  to  ask  you  a  couple  of  ques- 
tions. 

Did  either  the  mail-order  house  in  Chicago  or  any  of  your  other 
establishments  in  Chicago  have  any  contracts  with  the  Army  or  the 
Navy  or  any  other  agency  of  the  Government  at  any  time  during 
the  war? 

Mr.  Avery.  Mr.  Ball  has  an  explicit  statement  on  that.  Would  you 
be  willing  to  have  him  answer? 

Mr.  Elston.  I  will  defer  that  until  he  testifies. 

I  have  another  question.  Did  there  at  any  time  come  to  your 
knowledge  any  information  that  if  the  employees  in  your  Chicago 
establishment  went  on  a  strike,  other  employees  in  Chicago  or  else- 
where would  carry  on  a  sympathetic  strike? 

Mr.  Avery.  None  whatever. 

Mr.  Elston.  A  statement  was  made  here  that  if  there  was  not  an 
orderly  election  in  Chicago  and  the  employees  of  your  establisliment 
should  go  on  a  strike,  it  would  mean  almost  a  collapse  of  the  labor 
policy  of  this  country.     You  don't  concur  in  that  statement,  do  you? 

Mr.  Avery.  I  disagree  with  that  totally. 

Mr.  Elston.  Would  it  even  result  in  a  collapse  of  labor  conditions 
in  Chicago? 

Mr.  Avery.  I  thought  those  statements  were  made  in  the  desire 
of  the  union  to  create  enough  activity  to  preserve  and  make  real  a 
feeble  strike  that  seemed  without  a  justification.  You  understand 
that  the  wages  in  the  place  were  determined  by  the  Government, 
that  the  hours  were  determined  by  the  Government,  that  the  working 
conditions  were  as  pleasant  as  could  be  found  and  were  improving  all 
the  time.     What  then  would  they  strike  for? 

Mr.  Elston.  At  any  rate,  you  had  no  information  that  any  other 
strike  was  probable? 

Mr.  Avery.  None  whatsoever,  and  the  result  of  it  didn't  even 
succeed  in  interrupting  our  own  performance. 

Mr.  Elston.  Just  one  other  question.  Was  there  any  customer 
during  the  time  when  this  controversy  was  going  on,  or  during  the 
strike  who  sent  in  his  order  and  who  did  not  have  his  order  filled? 

Mr.  Avery.  Not  one. 

Mr.  Elston.  That  is  all. 

The  Chairman.  Mr.  Curtis. 

Mr.  Curtis.  Mr.  Chairman,  I  left  temporarily  to  answer  the  roll 
call,  so  I  may  repeat  here  a  little  bit.     If  I  do,  just  advise  me  of  it. 

Mr.  Avery,  when  did  the  strike  end  officially? 

Mr.  Avery.  April  24,  I  was  advised  by  Mr.  Barr. 

Mr.  Curtis.  What  day  did  the  soldiers  take  possession  of  the 
Chicago  property  of  Ward's? 

Mr.  Avery.  They  first  came  in  on  the  26th,  and  they  accom- 
plished, in  my  opinion,  the  taking  over  on  about  the  27th,  when  I 
was  carried  out  of  the  building. 

Mr.  Curtis.  What  day  did  Mr.  Taylor,  representing  the  Secretary 
of  Commerce,  fii*st  appear  at  your  Chicago  office? 

Mr.  Avery.  On  the  26th. 

Mr.  Curtis.  That  was  2  days  after  the  strike  had  officially  ended? 

Mr.  Avery.  Yes;  2  days  after.  Whether  it  was  officially  ended, 
I  don't  know. 
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Mr.  Curtis.  After  it  was  called  off;  is  that  right^ 

Mr.  Avery.  Mr.  Ball  said  "yes." 

Mr.  Curtis.  I  would  like  to  ask  this  question  directly. 

On  what  basis  do  you  say  that  the  strike  had  ended  on  the  24th? 
What  happened?     What  action  was  taken? 

Mr.  Avery.  Mr.  Barr  can  g  ve  that  answer  as  the  labor  manager. 

Mr.  Barr.  Will  you  repeat  the  question,  please?  When  did  the 
stnke  end? 

Mr.  Curtis.  What  action  was  taken  to  indicate  that  the  strike 
was  over? 

Mr.  Barr.  At  about  noon  on  AprU  24,  the  union  announced  to  the 
press  that  the  stnke  would  be  called  off  at  10:45  that  evening,  that  is, 
on  the  evening  of  April  24.  o»  > 

Mr.  Curtis.  Now,  at  the  time  the  strike  was  caUed  off,  had  there 
been  any  demand  to  turn  the  properties  over  to  the  Government? 

Mr.  Avery.  The  answer  is  no,  sir. 

Mr.  Curtis  WTiatever  interruptions  of  operations  had  existed 
dunng  the  strike,  had  been  removed  before  the  Federal  Government 
demanded  possession  of  the  property? 

Mr.  Avery.  Quite  effectively;  yes. 

Mr.  Curtis.  Now,  with  reference  to  the  operations  of  the  Chicago 
properties  dunng  the  strike,  was  the  retail  store  open  all  during  that 
time?  ° 

Mr.  Avery.  Yes,  sir;  every  day,  fuUy,  and  without  restriction. 

Mr.  Curtis.  W  as  the  mail-order  house  open? 

Mr.  Avery.  Always  open ;  yes,  sir. 

Mr.  Dewey.  And  your  Schwinn  warehouse? 

Mr.  Avery.  Always. 

Mr.  Dewey.  How  about  the  other  departments? 

Mr.  Avery.  All  open. 

Mr.  Dewey.  How  many  of  your  emplovees  were  absent? 

Mr.  Avery.  I  can't  give  you  that.     Do  vou  know,  Mr.  Ball? 

Mr.  Ball.  The  answer  would  be  something  like  this,  if  I  may  inter- 
ject. Practically  a  hundred  percent  of  the  several  thousand  em- 
ployees of  the  admimstration  building  were  at  work  every  dav 
Never  less  than  74  percent  of  the  employees  in  the  retail  store  were  at 
work  on  any  day.  N  ever  less  than  42  percent  of  the  employees  in  the 
mail-order  house,  that  is  the  full-time  employees,  were  at  work  any 
day.  tjach  day  of  the  stnke  in  the  mail-order  house  and  the  Schwinn 
warehouse  and  the  store,  the  percentage  of  the  emplovees  at  work  had 
increased,  and  the  general  situation  was  that  every  day  any  difficulties 
caused  by  the  stnke  lessened. 

Mr.  Curtis  In  other  words,  your  first  day  of  the  strike  was  the 
most  cnpplmg? 

Mr.  Ball.  That  is  right,  sir. 

Mr.  Curtis.  And  it  progressively  got  better  each  dav^ 

Mr.  Avery.  Every  day. 

Mr.  Curtis.  And  on  the  24th,  your  strike  ended? 

Mr.  Avery.  Would  you  let  Mr.  Ban-  say  that?  He  can  give  you 
the  answer.  ^       *^ 

Mr.  Curtis.  And  on  the  24th  of  April  1944,  your  strike  ended? 

Mr.  Barr.  Yes;  the  truckers  came  through  the  picket  line  begin- 
nmg  on  the  night  of  the  21st,  and  the  union  removed  its  picket  line 
and  announced  the  strike  was  called  off  on  the  24th 
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Mr.  Curtis.  How  did  they  announce  that? 

Mr.  Barr.  The  first  notice  we  had  was  from  the  press. 

Mr.  Curtis.  Did  any  Federal  agency  know  that  the  strike  was 

over? 

Mr.  Barr.  We  wouldn't  know  that,  but  it  was  in  the  papers,  and 
anyone  interested  in  it  would  know  it  from  the  press  notice. 

We  had  no  relationship  with  any  agency  of  the  Federal  Govern- 
ment during  the  strike,  except  the  telegi-am  from  the  President. 
The  union  announced,  1  believe  it  was  on  Monday,  the  23d,  that  they 
were  going  to  hold  a  meeting  on  the  morning  of  the  24th,  and  an- 
nounced that  they  would,  in  accordance  with  the  President's  request, 

call  it  off. 

Mr.  Curtis.  Now,  assuming  for  the  purpose  of  this  question,  that 
the  Federal  Government  may  have  had  a  right  to  take  possession  of 
the  plant  because  it  was  not  in  operation,  that  cause  was  removed  2 
days  before  the  exercise  of  that  right? 

Mr.  Barr.  The  plant  was  in  full  operation  prior  to  the  seizure  of 
the  plant. 

Mr.  Ball.  Prior  to  the  order  of  seizure. 

Mr.  Curtis.  I  notice  in  the  prepared  statement  on  page  8,  part  1, 
the  statement  in  reference  to  discharges  from  Ward's  during  the  time 
of  the  labor  troubles,  and  on  the  following  page  the  statement  that 
none  of  these  discharged  persons  was  reinstated  by  Government 
agencies  when  they  took  charge.  Do  you  have  records  and  figures  to 
substantiate  that? 

Mr.  Barr.  Yes. 

Mr.  Curtis.  Will  you  give  them  to  the  committee? 

Mr.  Barr.  Yes,  sir. 

During  the  period  extending  from  December  1,  1943 — 8  days  prior 
to  the  expiration  of  that  old  contract — down  through  April  of  1944, 
881  employees  were  discharged  from  these  Chicago  properties.  Dur- 
ing the  previous  year  in  the  same  period,  that  is,  December  1942, 
through  April  1943,  1,366  employees  were  discharged. 

During  the  period  while  Mr.  Taylor  was  in  Chicago,  he  appointed 
Mr.  Goodloe,  an  employee  of  the  Department  of  Commerce,  whom  I 
believe  appeared  before  the  committee  briefly,  as  grievance  officer. 

An  aimoimcement  came  out  in  the  press  to  the  effect  that  Mr. 
Goodloe,  after  some  conversation  with  the  union,  had  taken  action 
to  nullify  the  discharges  which  had  occm-red  after  Mr.  Taylor's 
coming  to  Chicago,  and  that  those  folks  would  be  reinstated. 

Following  that  announcement  in  the  press,  several  former  em- 
ployees reappeared  for  their  jobs,  six  or  eight  of  them  at  least.  Mr. 
Goodloe,  in  the  meantime,  had  asked  the  company  for  a  statement  of 
the  reasons  for  the  discharge  of  these  people,  saying  that  the  union 
had  made  some  complaint  about  them,  and  after  Mr.  Goodloe — 
acting  for  Mr.  Taylor — investigated  those  facts,  he  did  not  reinstate 
a  single  employee,  and  no  employee  which  Ward's  had  discharged  in 
the  normal  operations  of  its  business  was  put  back  to  work,  and 
neither  Mr.  Taylor  nor  Mr.  Goodloe  requested  the  company  or  any 
of  its  representatives  to  reinstate  any  of  those  employees. 

Mr.  Curtis.  W^hat  was  the  date  when  the  postal  employees  were 
removed  from  Ward's  in  Chicago? 

Mr.  Barr.  April  13,  the  second  day  of  the  strike. 

Mr.  Curtis.  Approximately  how  many  were  removed? 
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filin  w,>rtK  ^"  the  13th,  as  stated  in  Mr.  Higgins'  affidavit,  which  I 
s,  htl,<t  the  committee  there  were  53  regular  post-office  clerks,  18 
^i,ttn-K  .•  P^'t-."*^*"  ^I'^'-ks.  .and  2  laborers  on  duty  in  the  post-office 
fbo,?t  Vn-^?  " n*  r.,!*"'  mail-order  house.  During  the  morning,  at 
^Z!  „"^^'  i\?.^  ^'J^T  employees,  with  the  exception  of  the  super- 
Jfi^JuI'u?  of  the  clerks,  were  instructed  to  discontinue  their  activ- 

AT     A       ""    *"'^  '■''*"'■"  t<*  the  post  office 
^'^1'''     uT^C  ^°'^'  "^^^  there  work  to  be  done  by  those  postal  em- 
p.oyees,  had  thy  come  to  work  that  morning? 

«nJ  r,nh  =?.K  ^''^'  ^i'f "  "^f  •  ^"""h  day  of  the  strike,  that  is,  that  day 
f„  •  ffii  •?T'*'°*  ''^y-  thi-re  was  work  to  be  done,  and  Mr  Higgins, 
m  his  affidavit,  has  set  forth  the  figures  showing  the  volume  of  the  mai^ 
which  was  handled  by  Ward's  own  employees  during  that  period 

h^nH^kn  !f.f  •'^-  JJ°r  '''^  \^^  ^•''"""^  °^  '""il  that  should  have  been 
fnr  .hof  ^  ""/  ,  "'  P*'"1''  co«»Pare  with  the  normal  or  expected  mail 
^«".  that  period  of  a  year  that  was  to  be  handled? 

.t^^i-  i^-  r''^}'}^^  X*''"""®  o^  mail  during  this  period  was  sub- 
stantial as  indicated  by  the  number  of  thousands  of  sacks  and  outside 
pieces  of  mail  which  were  handled  each  day. 

ti.ot  fV    ''''^I^i  ^™?  y""""  knowledge  of  the  company,  would  you  say 
that  the  postal  employees  were  in  idleness  before  they  were  removed? 
Mr.  iJARR.   1  hey  were  not. 

Mr  Curtis.  Now  a  question  or  two  about  this  plant  of  Ward's 
which  ,s  not  located  m  Chicago,  but  is  engaged  in  manufacturing 

You  refer  to  the  Hummer  Manufacturing  Co 

Mr.  Avery.  Hummer,  at  Springfield,  111.,  sir. 

Mr.  Curtis.  And  they  do  have  some  war  contracts  now? 

Mr.  Avery.  Yes;  they  have  been  making  small  parts  for  manu- 
facture,^ with  contracts  with  the  Government.     We  have  none  direct. 

befie-e^Km^'and'ThrGr^r^nt?'^  """"''^ ''''''''''  ^^^^*'^ 
Mr.  Avery.  The  answer  is  "Yes." 

«nH^vni?r.^]or^'  ^'''^'  ^"^  ^''''  ^S:^?"^  labor  arrangement  at  Hummer 

SsC  ;SLct?'"^'°'''''  "'  ^"'^''  ^'  '"^^^^^^^'  ^^'  ''  ^^^^  ^^^^ 
Mr.  Avery.  No,  sir. 

pl^eesf  ^^^^^'  ^^^  ^^^  ^^^^  representative  represented  the  em- 
Mr.  Avery.  I  think  that  is  a  labor  relation  question. 

Himfmir''''f1;  .  •  ^*  li  "^'^^''  ¥^  ^^^^  ^^^  '^"^^-  The  employees  at 
bv  T  y^iln     '^'  those  employees  at  Hummer  who  are  represented 

a^  affiUer7hrA."F.'o?  t'^''''''^^^^^'  ^^-^-n  of  M^hinists, 
uJ^n  ^ii|f^^«  ""i^^  is  a  C.  I.  O.  retail  store  and  mail-order  house 
anv  Ponni^f  ^  '  VT  ^'^^"^  ^'>^  connection  or  any  indication  of 
iWinnf  tI  ''''  collaboration  of  any  sort  between  those  two  organ- 
mfphint.f «^        •  ^^Pj^^^s    at    H  ummer    were    organized    into    this 

i,n^n^r^^^7  '/^^.^  ^  contract  at  Hummer  with  the  machinists^ 
«f  Z/  1  /""^.-^  }^V'  ^  ^'^^^^'^  contract,  which  left  the  employees 
they  hked^''   ^^^^^^^  '""^  ^"^  ^'''''  ^^'^  ""^^^  ^^  ^^^  to  join  the  union  as 
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Mr.  Curtis.  I  am  not  particularly  interested  in  the  labor  relations 
at  Hummer.  Here  is  what  I  want  the  record  to  show:  The  Hummer 
Manufacturing  Co.  could  carry  on  its  job  with  the  Government  pro- 
ducing weapons  of  war  regardless  of  what  happened  at  the  Ward  plants 
in  Chicago? 

Mr.  Barr.  Absolutely.  There  is  no  operating  connection  with 
those  two  properties.  The  Hummer  property  is  engaged  solely  in  a 
manufacturing  process.  In  normal  times,  some  of  the  products  which 
it  manufactures  are  sold  to  the  company's  retail  outlets  throughout 
the  United  States,  and  others  are  sold  to  the  general  public.  The 
Humnier  factory  is  operated  as  a  wholly  independent  and  separate 
operating  branch,  separate  records  are  maintained,  and  there  is  no 
interchange  of  employees  between  the  two.  The  nature  of  the  busi- 
ness is  entirely  different  and  separate. 

Mr.  Curtis.  Now,  referring  to  part  1  of  the  statement,  page  10,  the 
statement  is  made,  and  I  quote: 

The  fact  is  that  Ward  stated  to  the  union  when  the  representation  question 
first  arose,  that  Ward's  was  willing  to  have  the  issue  determined  by  either  an 
election  or  by  a  check  of  the  union's  naembership  cards  against  the  pay  roll. 

When  and  where  and  to  whom  did  Ward's  advise  the  union  that 
they  could  check  their  membership  cards  against  the  pay  roll? 

Mr.  Barr.  I  am  the  person  who  advised  them  in  that,  and  I  ad- 
vised the  union  representatives  of  that  fact  on  the  evening  of  Novem- 
ber 16,  at  the  time  we  held  a  joint  meeting  between  the  union  repre- 
sentatives and  the  company  representatives,  for  the  purpose  of  negotia- 
tions. 

Mr.  Curtis.  Did  you  evermake  any  memorandum  or  write  a  letter 
which  could  serve  as  a  memorandum  verifying  that  statement  to  any 
person?-. 

Mr.  Barr.  On  the  following  day,  I  wrote  a  letter  to  the  union 
setting  forth  in  some  detail  the  position  which  the  company  had  taken 
with  respect  to  these  negotiations.  That  letter  was  dated  November 
18. 

Mr.  Curtis.  Who  was  that  letter  to? 

Mr.  Barr.  That  letter  was  to  the  United  Mail  Order  Warehouse 
and  so  forth  union^the  one  we  were  dealing  with  in  Chicago — ad- 
dressed to  the  attention  of  Mr.  Anderson,  its  president. 

Mr.  Curtis.  In  that  letter  you  made  reference  to  the  company's 
position? 

Mr.  Barr.  In  that  letter  I  stated  to  the  union: 

The  company  stands  ready  to  bargain  with  your  union  with  respect  to  these 
two  units,  or  either  of  them,  whenever  you  show  that  you  are  authorized  by  a 
majority  of  the  employees  in  the  respective  units  to  represent  them  in  collective 
bargaining. 

In  the  letter  I  did  not  venture  to  specify  any  particular  method  by 
which  that  determination  could  be  made.  However,  at  the  meeting 
which  was  held  on  the  16th,  when  we  orallv  discussed  the  matter 

Mr.  Curtis  (interposing).  The  16th  of  what? 

Mr.  Barr.  The  16th  of  November  1943.  I  stated  to  the  union 
that  either  the  election  or  a  check  of  the  membership  cards  would  be 
satisfactory  to  the  company. 

Mr.  Curtis.  Did  you  ever  advise  the  National  Labor  Relations 
Board  that  you  had  extended  this  offer  to  the  union? 

Mr.  Barr.  Yes,  sir. 
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Mr.  Curtis.  What  date  was  that? 

Mr.  Barr.  First  on  January  27,  1944,  I  wrote  a  letter  to  the  Na- 
tional Labor  Relations  Board  in  which  I  said,  and  I  will  just  read  this 
as  it  is  a  short  letter: 

On  November  16,  1943,  United  Mail  Order  Warehouse  and  Retail  Employees 
Union  requested  to  bargain  with  Ward's  on  behalf  of  the  employees  in  seven 
bargammg  units  at  Chicago. 

Ward's  recognized  the  union  and  stood  ready  to  bargain  with  respect  to  five 
of  these  units,  but  questioned  the  union^s  representative  status  in  the  remaining 
two  units,  namely,  the  mail-order  house  and  a  retail  store  unit. 

Ward's  offered  to  have  this  issue  decided  either  bv  a  card  check  against  the 
pay  roll,  or  by  an  election  to  be  held  under  the  auspices  of  your  office.  The 
union  failed  to  take  either  of  these  steps,  but  instead  appealed  to  the  National 
War  Labor  Board. 

I  then  went  on  to  inform  the  National  Labor  Relations  Board  that 
Ward's  had  no  objection  to  their  deciding  that  question.  That  was 
followed  by  another  letter  to  the  National  Labor  Relations  Board 
written  by  me  under  date  of  March  6,  1944,  and  a.quotation  from  that 
letter  is  set  forth  at  the  top  of  page  11  of  part  1  of  our  statement,  in 
which  I  again  made  it  clear  to  that  Board  that,  "As  previously  stated, 
we  have  no  objection  to  the  Board's  making  its  determination  by 
either  method,"  having  previously  referred  to  a  check  of  cards,  or  an 
election. 

Mr.  Curtis.  And  all  through  these  months  from  November  on, 
you  publicly  and  repeatedly  asked  for  an  election? 

Mr.  Barr.  That  is  right. 

Mr.  Curtis.  What,  if  anything,  did  the  Secretary  of  Commerce  do 
m  addition  to  running  the  business  or  attempting  to  during  the  time 
the  Government  had  possession  of  it? 

Mr.  Avery.  I  don't  know  of  a  pleasant  way  to  say  that  he  did 
nothing. 

Mr.  Curtis.  Did  they  hold  an  election  during  that  time? 

Mr.  Avery.  No,  sir. 

Mr.  Curtis.  During  the  time  the  Government  was  in  possession? 

Mr.  Avery.  Yes;  they  held  that  election,  and  the  moment  that 
election  was  over  they  turned  the  property  over  to  us. 

Mr.  Barr.  But  the  Secretary  of  Commerce,  Mr.  Taylor,  had 
nothing  to  do  with  the  holding  of  the  election.  He  participated  in 
that  in  no  way,  and  contributed  to  it  in  no  way. 

Mr.  Curtis.  That  election  occurred  during  his  possession? 

Mr.  Barr.  On  the  last  day  of  his  possession  that  election  occurred. 

Mr.  Curtis.  Mr.  Avery,  referring  to  your  statement  about  return- 
mg  to  your  oflfice  the  day  you  were  ejected  from  the  building,  how  large 
an  office  is  that? 

Mr.  Avery.  You  mean  the  size  of  the  office  itself? 

Mr.  Curtis.  Yes;  your  individual  office. 

Mr.  Avery.  Oh,  I  should  say  it  was  20  by  30.  It  is  a  large  office, 
suitable  for  directors'  meetings. 

^^Ir.  Curtis.  How  many  soldiers  were  in  there? 

Mr.  Avery.  In  the  room  itself — I  think  there  were  others  in  ad- 
joining rooms — on  one  occasion  there  were  three,  and  on  another 
there  were  five,  I  am  told  by  Mr.  Ball  and  Mr.  Barr  who  are  with  me. 

Mr.  Curtis.  Were  they  armed? 

Mr.  Avery.  Yes. 

Mr.  Curtis.  How? 
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Mr.  Avery.  With  carbines  and  with  bayonets  fixed,  and  they  had 
their  battle  dress. 

Mr.  Curtis.  What  do  you  mean  by  "bayonets  fixed"? 

Mr.  Avery.  I  mean  bayonets  attached  to  the  ends  of  the  rifles 
for  use.     Fixed  bayonets  is  a  definite  military  term,  as  you  know. 

Mr.  Curtis.  And  they  were  present  with  their  fixed  bayonets  at 
the  time  Mr.  Biddle  made  his  order? 

Mr.  Avery.  Not  only  that,  but  they  stood  at  the  position  of 
"charge." 

Mr.  Curtis.  They  were  in  no  sense  at  rest? 

Mr.  Avery.  Not  a  bit;  no,  sir. 

Mr.  Curtis.  Facing  you,  I  take  it. 

Mr.  Avery.  Yes;  on  two  sides. 

Mr.  Curtis.  And  amid  such  an  arrangement,  what  was  it  Mr. 
Biddle  said? 

Mr.  Avery.  Do  you  mean  at  the  last? 

Mr.  Curtis.  What  was  his  final  order? 

Mr.  Avery.  His  final  order  was,  "Well,  what  are  you  waiting  for? 
Throw  him  out." 

Mr.  Curtis.  Referring  to  you? 

Mr.  Avery.  I  am  perhaps  more  delicate  than  he  was,  but  that  was 
the  sense  of  his  indignation  and  direction. 

Mr.  Curtis.  Did  he  say  it  angrily? 

Mr.  Avery.  Yes,  sir.     Would  you  say  so?  * 

Mr.  Barr.  Yes. 

Mr.  Ball.  Very. 

Mr.  Curtis.  Mr.  Chairman,  I  have  no  further  questions  at  present, 
but  I  would  like  to  reserve  my  right  to  question  some  later  witnesses. 

The  Chairman.  Mr.  Monroney. 

Mr.  Monroney.  I  have  no  questions  at  present. 

The  Chairman.  Mr.  Avery,  we  have  been  pretty  lax  about  this 
business  of  letting  other  people  do  the  testifying. 

Now,  I  am  going  to  ask  you  some  questions,  and  I  want  you  to 
answer  them.  I  don't  mind  your  consulting  with  your  associates, 
but  I  want  them  to  be  your  answers. 

Mr.  Avery.  Yes,  sir;  they  all  are. 

The  Chairman.  Do  I  understand  you  take  the  position  that  you 
were  not  m  any  way  bound  by  the  agreement  which  was  reached  by 
the  conference  representing  industry  and  labor  in  Washington  shortly 
after  Pearl  Harbor? 

Mr.  Avery.  My  impression  is  that  that  boimd  no  one. 

The  Chairman.  You  don't  consider  yourself  boimd  by  any  agree- 
ment they  reached? 

Mr.  Avery.  No,  sir.  I  should  say  perhaps,  there  was  no  agree- 
ment reached  on  the  subject  of  our  dispute  as  to  a  closed  shop.  The 
industry  members  rejected  that  and  advised  the  President  to  leave 
that  emotionally  dangerous  thing  alone. 

The  Chairman.  I  think  that  is  correct.  They  didn't  reach  any 
agreement  of  that? 

Mr.  Avery.  No,  sir. 

The  Chairman.  But  I  wouldn't  agree  with  your  statement  that 
they  advised  them  to  leave  that  alone. 

Mr.  Avery.  Would  you  like  to  hear  the  words? 
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The  Chairman.  Do  you  think  you  could  settle  labor  controversies 
and  leave  that  out  of  the  settlement? 

Mr.  Avery.  Do  I  think  I  could  settle? 

The  Chairman.  You,  or  anybody  else. 

Mr.  Avery.  And  leave  out  what? 

The  Chairman.  The  question  of  what  sort  of  a  union  contract 
you  are  going  to  have? 

Mr.  Avery.  That  is  the  subject  of  one  discussion,  of  course. 

The  Chairman.  But  do  you  think  you  could  settle  many  of  the 
controversies  if  you  disregarded  the  question  of  whether  you  should 
have  a  closed  shop  or  a  union  shop  or  some  sort  of  other  union  organi- 
zation? 

Mr.  Avery.  I  would  like  to  answer  that  in  several  ways.  One  is 
that  if  it  were  to  be  understood  what  the  Government's  attitude  was 
to  that  dominant  difficulty,  it  could  easily  be  done,  and  that  was  the 
essence  of  the  suggestion  directed  to  the  President.  He  disregarded 
that. 

The  Chairman.  You  have  had  a  lot  of  experience  in  business, 
Mr.  Avery,  over  a  period  of  many  years,  have  you  not? 
Mr.  Avery.  Yes;  since  my  youth. 

The  Chairman.  You  have  dealt  with  a  lot  of  unions,  have  you  not? 
Mr.  Avery.  Yes. 

^    The  Chairman.  You  have  made  contracts  with  them,  have  you 
not? 

Mr.  Avery.  Yes,  sir. 

The  Chairman.  Hasn't  every  contract  you  have  ever  made  had 
some  reference  to  the  question  of  whether  or  not  there  should  be  a 
closed  shop  or  a  union  shop  or  maintenance  of  membership,  or  some 
other  form  of  union  organization? 

^r.  Avery.  I  should  say,  without  straining  my  memory  too 
definitely,  that  all  of  those  things,  with  a  minor  exception,  have  been 
quite  free  of  the  closed  shop,  and  it  is  easy  to  have  them  without  the 
closed-shop  relation. 

The  Chairman.  That  is  not  an  answer  to  my  question,  Mr.  Avery, 
and  I  want  to  be  perfectly  frank  with  you,  and  I  want  you  to  be  frank 
with  me. 

Mr.  Avery.  You  will  have  no  trouble  that  way,  sir,  as  I  will  be 
frank. 

The  Chairman.  I  asked  you  whether  or  not  in  these  settlements  you 
made  with  the  unions,  the  question  came  up? 

Mr.  Avery.  I  am  trying  to  convey  that  the  question  rarely  came  up 
because  it  wasn't  the  habit  and  hasn't  been  the  habit  of  any  concern 
I  have  been  associated  with  to  make  closed-shop  relations. 

The  Chairman.  All  right.  You  have  never  signed  a  closed-shop 
agreement? 

Mr.  Avery.  I  would  not  go  so  far  as  that.  Congressman.  My 
period  in  business  covers  a  longer  period  than  my  memory  may 
encompass,  and  I  do  not  individually  answer  all  of  these  things.  In 
general,  frankly  and  fairly,  the  closed  shop  has  been  excluded  from  our 
relationships,  and  with  very  little  difficulty. 

The  Chairman.  The  question  I  asked  you — and  I  haven't  yet 
gotten  an  answer,  Mr.  Avery,  with  all  due  respect  to  you— is  this: 
Didn't  that  question,  the  question  of  what  sort  of  a  union  you  were 
going  to  have,  come  up  in  every  case? 
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Mr.  Avery.  I  would  say  ^*No,"  sir;  but  that  wouldn't  include  all 
cases,  because  I  would  call  your  attention  to  the  fact  that  my  early 
experience  was  in  a  mining  company,  the  United  States  Gypsum  Co., 
and  for  many  years  those  negotiations  handled  by  the  operating  de- 
partment quite  exceed  my  recollection.  But  the  question  of  the 
closed  shop,  I  should  say,  existed  very  probably  in  one  Fort  Dodge 
relationship  that  we  had,  and  possibly  others.  But  generally,  no 
closed  shop,  sir. 

The  Chairman.  Didn't  the  union  in  all  cases  ask  for  either  a  closed 
shop  or  a  union  shop? 

Mr.  Avery.  Not  in  all  cases. 

The  Chairman.  In  what  percentage  of  them? 

Mr.  Avery.  That  I  wouldn't  be  able  to  say,  but  I  think  generally, 
in  such  union  relations  as  we  had,  which  were  not  many,  it  was  a 
minor  percentage.  I  hesitate  to  say  that,  because  that  type  of  ques- 
tion should  be  answered  after  an  investigation. 

The  Chairman.  What  is  your  understanding  of  the  meaning  of 
the  term  "closed  shop"? 

Mr.  Avery.  Well,  a  closed  shop  is  that  you  will  get  a  position  only 
by  being  a  member  of  the  union,  that  is  the  tight  closed  shop. 

The  Chairman.  \\  hat  is  the  union  shop? 

Mr.  Avery.  Well,  I  would  say  that  it  is  some  variant  of  that.  I 
am  not  quite  sure  what  that  is.  That  is  not  always  clear.  It  depends 
on  who  defines  it.     And  this  maintenance  of  membership  shop 

The  Chairman  (interposing).  What  I  am  trying  to  get  at,  Mr. 
Avery,  is  this:  V\  hat  is  in  your  mind  when  you  use  the  term  ''closed 
shop"  or  "union  shop"? 

Mr.  Avery.  I  should  say  that  the  union  shop,  or  the  principle  of 
it,  is  that  belonging  to  a  union  is  a  necessity  to  the  degree  that  yo^i 
lose  your  position  if  you  exercise  your  freedom  to  go  in  or  to  go  out — 
preferably  to  go  out. 

The  Chairman.  All  right.  Do  you  make  any  distinction  betwftft  i 
that  and  the  so-called  maintenance  of  membership  shop? 

Mr.  Avery.  Oh,  yes,  the  distinction  is  very  clear,  but  the  nrinrinT« 
remains  in  there  that  it  has  the  defects  of  the  closed  shop. 

The  Chairman.  What  is  the  distinction? 

Mr.  Avery.  The  distinction  is  that  the  employee  is  criven  l.^  duvi^ 
in  which  he  may  resign  from  the  union. 

The  Chairman.  Isn't  there  another  distinction? 

Mr.  Avery.  Well,  there  may  be. 

The  Chairman.  And  that  is  that  you  can  employ  anybody  you 
want  to,  and  he  does  not  have  to  join  the  miion? 

Mr.  Avery.  Yes;  that  is  correct. 

The  Chairman.  So  that  every  employee  in  Ward's  plant  in  Chicago, 
under  the  terms  of  the  contract  which  you  finally  signed  on  December 
8,  1942,  had  an  opportunity  to  stay  out  of  the  union,  did  he  not? 

Mr.  Avery.  Yes.  That  sounds  very  much  better,  Mr.  Chair- 
man  

The  Chairman  (interposing).  That  is  a  fact,  isn't  it? 

Mr.  Avery.  That  is  a  cold  fact,  and  readily  admitted. 

The  Chairman.  Then  it  wasn't  a  closed  shop,  was  it? 

Mr.  Avery.  It  was  not  a  closed  shop  for  that  particular  time,  but 
the  conditions  that  come  into  it,  with  the  Government's  persuasion 
and  the  use  of  it  with  the  union  organizations,  are  the  practical  thing 
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GoTernSenrhaTim^nn«p7*'''?  ^''i'  advertised  in  the  paper  that  the 
wrSakeS  weTe'^Jo^nott^'''  '''"^  ""^  Montgomery  Ward,  you 
Mr  Avery.  That  form  of  the  closed  shop,  is  what  we  usuallv  <,«v 

S  tt'lr^?^  "'  f^^  fr^  ^\»P;  anS'undT oth'er  tZn  M 
nicai  tmng,  this  is  the  closed  shop  that  has  been  demflndpH  «nrl  o^ 

the  maintenance  of  membership  did  not   nnd  va*  rrr^.  Z^I^a- 

Mr.  Avery.  What  paper,  what  date? 

Ihe  Chairman.  I  don't  know  which  paper 

Mr.  Avery.  We  deny  that  that  is  so. 

cIoI?d%£>7onTu?^^"  "^'^  never  have  claimed  they  imposed  a 
Mr.  AviSKY.  What? 

The  Chaibman.  You  have  never  claimed  that  this  contrart  rp 
quired  a  closed  shop,  is  that  correct?  contract  re- 

ko^*";!.         iVi.^^  ^^""^  '^"^d  several  of  these  statements   and  we 
have  them  aU  here  sir,  and  there  need  be  no  difficulty  about  h         " 

The  Chairman.  Just  answer  my  question,  please,  sir? 
answer  "^  answering,  and  I  insist  that  I'be  permitted  to 

The  Chairman   Have  you   ever  claimed   that  the  Govemmpnt 
miposed  a  closed  shop  on  Montgomery  Ward  at  Chicajo^ 
Mr.  Avery.  We  say  here  what  these  reports  state. 

Mr'  Av:RrNo,l^ri"^/ot^**"  *  '^""''•^"     '"^''  ^'^  —  '*? 

The  Chairman.  You  won't  answer  it? 

Mr.  Avery.  Oh,  I  am  not  saying  that  I  won't.     I  would  be  hannv 

Sm^STat^rt'^'''^  '  ^'"'  '"'  '  ^-'^  ^«  *-PP«<*  -'o  s\^^ 
Jhe  Chairman.  I  am  not  trying  to  trap  you. 
Mr.  Avery.  It  sounds  very  trappy  to  me. 

1  '      A  .u^r^t^'J^  ^^  ^^^^  y^^  whether  or  not  you  have  ever 
ctaio?  ^"  Government  imposed  a.  closed  shofon  Ward  L 

Tvf;  pI!^J*  ^  ^^v  ^^/^^oUection  of  any  such  statement. 

The  Chairman.  You  don't  claim  it  now,  do  vou? 

Mr.  Avery.  What?  ^ 

The  Chairman.  That  they  imposed  a  closed  shop  on  you 

Mr.  Avery.  I  wiU  offer  you  the  evidence  of  exactly  what  it  is 

The  Chairman.  I  want  your  statement  right  here  and  now 

Th^hw'^'^^J-  ^  P^^.  fl^^  r^  '^l^^^'^  instead  of  my  ^sumption 
Ihe  best  evidence- will  be  what  we  have  said.  sumption. 
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The  Chairman.  You  can  put  that  in  the  record  if  you  want  to,  but 
what  I  want  to  ask  you  is  whether  or  not  now,  here,  before  this  com- 
mittee, you  claim  or  do  not  claim  that  the  Government  imposed  a 
closed  shop  on  Montgomery  Ward? 

Mr.  Avery.  A  form  of  the  closed  shop,  we  have  used  that  term. 

The  Chairman.  You  have  claimed  that? 

Mr.  Avery.  A  form  of  the  closed  shop,  and  that  goes  as  our  atti- 
tude at  the  present  time.  But  your  question  is  very  different  from 
that. 

The  Chairman.  All  right,  you  can  make  any  explanation  you 
want  to.  - 

Mr.  Avery.  I  am  making  the  real  explanation,  the  facts. 

The  Chairman.  All  right. 

Mr.  Avery.  Now  then,  the  closed  shop — you  asked  me  these 
various  things  about  these  different  grades  of  closed  shop.  You 
could  very  readily  entangle  me,  because  of  my  lack  of  knowledge  of 
the  various  definitions  offered  at  various  times  by  the  unions;  but  the 
freedom  of  the  individual,  which  we  are  trying  to  protect,  employer 
and  employee,  as  to  that,  it  is  a  form  of  the  closed  shop.  That  covers 
the  point  we  wish  to  make.     We  regard  that  as  illegal  and  unfair. 

The  Chairman.  You  do  regard  the  contract  that  you  signed  in 
December  1942  as  being  a  closed-shop  contract? 

Mr.  Avery.  A  form  of  the  closed-shop  contract,  which  was  the 
maintenance  of  membership. 

The  Chairman.  And  yet  you  admit  that  anybody  who  worked  for 
Montgomery  Ward  had  a  right  to  stay  out  of  the  union? 

Mr.  Avery.  He  does  for  15  days,  if  he  has  got  nerve  to  resist  the 
pressure  and  fear  and  shock  that  is  put  into  him  by  these  organiza- 
tions— which  most  of  them  do  not  have. 

The  Chairman.  And  any  new  employee  that  you  might  have 
hired 

Mr.  Avery  (interposing).  May  do  the  same  thing. 

The  Chairman  (continuing).  Has  free  choice  as  to  whether  or  not 
he  would  join  the  union? 

Mr.  Avery.  That  is  exactly  right.  That  isn't  effective,  however, 
leaving  the  disadvantages  of  the  closed  shop  out  of  it — and  if  it 
were,  it  wouldn't  be  acceptable  to  the  unions. 

The  machinery,  with  the  Government  behind  it,  and  the  pressure 
that  is  put  through,  is  a  reality,  Mr.  Chairman,  that  you  should  be 
intimately  acquainted  with^ 

The  Chairman.  Well,  I  am  intimately  acquainted,  I  think,  with 
these  questions. 

Mr.  Avery.  I  think  you  haven't  the  intimacy  we  have. 

The  Chairman.  I  might  not  agree  on  the  question  of  how  much 
influence  the  Government  puts  behind  it. 

Mr.  Avery.  Well,  it  is  very  powerful. 

The  Chairman.  What  I  want  to  get  at,  if  I  can,  are  the  facts.  Now, 
in  the  course  of  this  case  that  we  are  investigating  here,  there  were 
statements  made  in  the  minutes  of  the  War  Labor  Board,  bv  a  Tnan 
named  Derby.     Do  you  know  him? 

Mr.  Avery.  Derby? 

The  Chairman.  Yes,  sir. 

Mr.  Avery.  No,  sir;  I  never  met  him.  I  remember  his  public 
statement,  which  I  thought  a  scandalous  affair. 


II,  J 

!  1 


■  .'1 

X 

'■I 

;«; 


348    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

Frlndsc^?'^'^^'^^*   ^^  ^^^^  ^"'^'''  ^^'   ^^^^^  Lapham,   from  San 
Mr.  Avery.  Yes;  I  know  him. 

1  ^^^^  wu^^"^1^^^•  ^^"  ^"^^  ^^  "^*^^e  a  statement  in  which  he 
charged  that  Montgomery  Ward  had  made  false  statements  and  half- 
truth  statements,  statements  containing  half  truths*'' 

Mr.  Avery.  Not  false  statements? 

The  Chairman.  Didn't  he  say  false  statements? 

Mr.  Avery.  Did  he? 

The  Chairman.  I  thought  he  did. 

Mr.  Avery.  Well,  I  thought  he  didn't. 

The  Chairman.  I  will  be  corrected  if  he  didn't 

He  wrote  you  a  letter,  didn't  he,  Mr.  Avery? 

Mr.  Avery.  Yes;  he  wrote  me  several. 

The  Chairman.  Did  you  ever  answer  this  letter? 

Mr.  Avery.  No,'  sir;  not  one. 

The  Chairman.  The  letter  of  December  24,  1942? 

Mr    Avery.  I  think  not.     I  thought  from  his  remarks  that  he 
wasn  t  a  safe  man  to  write  to,  and  that  he  was  defensive 

Ihe  Chairman  You  wouldn't  say  that  he  wasn't  a  representative 
of  industry,  would  you?  ^ 

Mr.  Avery.  I  wouldn^t  go  into  the  matter  at  all,  I  have  covered 
my  expression.  He  is  not  a  satisfactory  representative  of  Mont- 
gomery Ward.  We  have  criticized  those  gentlemen,  and  Mr.  Derby 
louiKl  lots  of  reasons  to  join  the  smearing  campaign  which  wouldn't 
be  justihed  by  the  facts.  Smear,  as  you  may  have  observed,  in  these 
relationships,  is  quite  prevalent,  and  has  been  for  12  years 

The  Chairman.  You  don't  think  Mr.  Lapham  is  a  good  repre- 
sentative of  industry  on  the  War  Labor  Board? 

Mr.  Avery    I  thought  he  was  a  very  bad  one.     I  spent  several 
hours  tijing  to  find  out  the  philosophy,  in  a  pleasant  interview  that 
extended  from  about  2  o'clock,  I  beUeve,  until  20  minutes  after  5 
noncontentious,  but  to  find  out  what  this  entirely  unusual,  new 
device  really  meant  in  labor  relations;  and  I  sat  with  Mr.  Ching  and 
sa^with  Mr.  Lapham,  to  get  their  information. 
When  I  got  tlirough  I  thanked  them  profusely  for  the  great  time 
and  courtesy  they  had  extended  in  answer  to  me.     They  said   when 
1  expressed  my  appreciation  of  that  with  great  earnestness,  Mr. 
Ching  replied:     You  know,  you  are  so  earnest  and  profuse  in  your 
expression  of  appreciation  that  I  am  somewhat  puzzled.     What  have 
we  done  to  merit  such  applause?^' 

"Well,"  I  said,  ''I  have  been  for  months  eager  to  find  out  what  this 
new  instrument  means,  I  have  been  in  the  labor  relations  for  manv 
years,  undoubtedly  40,  and  in  responsible  positions.  There  is  some- 
thing coming  that  I  cannot  fathom.'^  I  had  made  this  arrangement 
through  the  kindness  of  Mr.  Davis,  of  the  U.  S.  Rubber  Co.,  for  whom 
Mr.  Ching  had  been  employed  as  a  labor  relations  man,  and  he 
arranged  the  interview,  and  I  spent  the  time  in  Mr.  Ching's  room  I 
said  1  have  been  eager  to  get  that  and  know  what  are  the  principles 
that  you  are  following,  and  what  are  the  policies  that  you  establish 
and  run  this  organization  by." 

T^^^!l'"..^^^^^!^l-'^ff '  but  what  are  the  principles  that  we  used?" 
^^  1  said,     Mr.  Chmg"— and  Mr.  Lapham  was  within  4  or  5  feet—     * 
you  are  not  usmg  principles,  and  you  have  established  no  policies- 
you  are  usmg  expedients."  ^  ' 
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The  result  of  that  was  that  he,  in  a  somewhat  complaining  tone, 
looking  for  his  employer — who  was  present  in  kindness  to  me — said, 
"Mr.  Davis."  Mr.  Davis  was  in  an  adjoining  room.  And  he  came 
slowly  and  walked  in  between  the  three  of  us.  Then  he  repeated, 
complaining  still,  ''Mr.  Davis,  Mr.  Avery  says  that  we  are  not  acting 
in  accordance  with  principles,  and  we  haven^t  established  policies,  and 
we  are  acting  by  expedients."  Mr.  Davis  turned  around  and  walked 
back  out  of  sight,  and  as  we  looked  surprised  with  his  silence,  the 
answer  came  back,  which  was,  "Well,  Cy,  I  think  he  has  got  you." 

The  Chairman.  You  think  Mr.  Cyrus  Ching  is  a  good  representa- 
tive of  industry,  don't  you? 

Mr.  Avery.  I  think  they  are  equally  good,  both  of  them,  and  the 
other  two  that  were  there  as  well.  I  think  industry  has  been  badly 
served  by  that  entire  thing,  very  earnestly,  very  truly,  and  not  as  an 
enemy  of  labor,  but  for  someone  who  need,  like  all  other  industry,  to  be 
intelligently  and  fairly  guided.  It  needed  war  measures  to  handle  the 
relations  between  union,  the  employer,  and  the  employee,  and  we  are 
very  eager  to  act  in  good  relations  with.  But  these  things,  I  have 
expressed  very  clearly,  sir,  and  I  think  you  have  heard  them. 

The  Chairman.  Yes.  You  don't  approve,  however,  of  the  War 
Labor  Board  at  all,  do  you? 

Mr.  Avery,  I  don't  approve  of  the  methods  that  they  are  using  in 
handling  a  serious  responsibility. 

The  Chairman.  You  don't  think  they  ought  to  take  up  the  question 
of  closed  shop  or  union  shop  or  maintenance  of  membership? 

Mr.  Avery.  I  don't  think  that  they  should  impose  it  as  a  gov- 
ernmental measure.  I  think  yoiu:  associates  in  Congress  should  do 
that  if  we  are  to  have  a  law. 

The  Chairman.  Didn't  we  give  them  that  authority? 

Mr.  Avery.  No,  sir;  you  did  not. 

The  Chairman.  Doesn't  section  7 ■ 

Mr.  Avery  (interposing).  No,  sir;  never  in  the  world.  If  you 
would  do  it  clearly,  there  would  be  no  cases  of  this  kind  here,  sir. 
That  is,  in  Mr.  Ball's  statement,  you  can  find  our  position  on  that. 

The  Chairman.  I  understand  that,  but  I  want  to  get  your  position. 

Mr.  Avery.  My  position  is  in  that  statement. 

The  Chairman.  You  are  a  graduate  lawyer,  yourself? 

Mr.  Avery.  Graduate  doesn't  mean  much  in  law,  does  it? 

The  Chairman.  That  is  one  thing  you  and  I  agree  on.     [Laughter.J 

Mr.  Avery.  I  assure  you  we  agree  on  many  things. 

The  Chairman.  I  hope  so.  But  I  do  agree  with  you  on  that. 
I  don't  think  a  law  school  ever  made  a  lawyer. 

Mr.  Avery.  No,  sir;  it  didn't  make  one  out  of  me.     [Laughter.] 

The  Chairman.  But  if  I  correctly  understand  section  7  of  the 
VVar  Labor  Disputes  Act,  we  directed  the  War  Labor  Board  in  that 
act 

Mr.  Avery  (interposing).  You  did,  sir,  but  you  didn't  direct  them 
in  the  relations  that  Montgomery  Ward  has,  except  at  the  little  plant 
in  Springfield,  which  we  readily  accept  and  act  cooperatively  with 
them,  fairly  and  pleasantly. 

The  Chairman.  We  directed  them  to  settle  disputes  which  were 
certified  to  them  by  a  conciliation  service 

Mr.  Avery  (interposing).  In  conformity  with  the  labor  relationa 
legislation,  which  thev  have  not  done. 
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^The^CHAiRMAN.  Mr.  Avery,  we  have  spent  a  lot  of  time  here  getting 
what  happened  in  Chicago.  I  think  we  all  know  pretty  well  what 
happened.  I  am  a  little  bit  more  interested  in  why  it  happened,  and 
I  am  perfectly  sincere  in  that  statement.  I  would  like  to  know  why 
you,  as  a  citizen  of  this  country,  felt  it  was  necessary— as  you  evidently 
did— to  resist  the  order  of  the  President  of  the  United  States  to 
"le  extent  of  requiring  that  you  be  bodily  carried  out  of  your  office? 

Mr.  AvERY.  WeU,  sir,  it  is  very  easy  and  it  is  very  pleasant  to  call 
your  attention  to  mv  reason  for  doing  that.  I  believed  that  Mont- 
gomery Ward,  in  the  position  that  it  occupied,  as  was  gi-adually 
developing  over  a  period  of  5  years,  mijrht  finally  be  so  national  in 
scope,  so  free  from  the  war  relationships,  as  to  bring  out  the  terrible 
circumstances  that  exist  at  this  moment,  and  for  which  this  meeting 
IS  held  to  investigate,  the  march  of  dictatorship  in  this  Nation.  I 
have  said  these  things  before. 

The  Chairman.  Then   your   purpose    was    to    stage,    you    might 
say,  an  event  there  that  would  draw  the  attention  of  the  people  to  it? 
Mr.  Avery.  That  was  not  the  intention  at  all,  sir.     I  was  the 
victim  of  that  situation,  I  didn't  create  it. 

The  Chairman.  I  didn't  charge  you  with  creating  it.     I  said  it  was 

your  purpose  to  so  spotlight  that  occasion 

Mr.  A  VERY  (interposing).  Tne  plainest  thmg  in  the  world  to  any 
open  mmd  will  be  to  see  that  our  approach  to  these  things,  the 
publicity  that  we  forwarded  to  the  public,  had  been  restricted  to  the 
narrow  and  fan-  limit  of  offering  the  public  merely  copies  of  the  things 
we  sent  to  the  War  Labor  Board,  and  one  exception  to  that  was  the 
thing  that  we  published  to  employees  when  we  had  signed,  against  our 
will,  under  duress,  not  a  contract  but  an  order  evolved  by  the  War 
Labor  Board  which  we  had  no  obligation  to  do  except  our  deference 
to  the  country  due  to  the  war  relationship  and  our  respect  for  the  great 
responsibility  of  the  President  in  his  position  as  Commander  in  Chief. 
The  Chairman.  Maybe  I  didn't  understand  you,  Mr.  Avery,  but 
what  I  was  trying  to  get  at  was  why  you  thought  it  was  necessary  to 
require  that  those  representatives  of  the  Government  pick  you  up 
physically  and  carry  you  out? 

Mr.  Avery.  I  wanted  to  protect  the  rights,  the  constitutional 
rights 

The  Chairman  (mterposing) .  Didn't  your  lawyers  advise  you  that 
your  rights  would  be  protected  without  that? 

Mr  Avery.  My  lawyers  didn't  advise  me  a  word  on  that  subject, 
SIT.  I  found  from  the  experience,  as  I  explained  this  morning,  that 
the  smear  campaign  that  has  gone  through  for  Ward's,  when  it  has 
stood  up  for  these  legal  requirements,  emanating  from  I  know  not 
where,  but  year  after  year  we  have  been  more  and  more  pointed  to  as 
bemg  the  enemy  of  unions.  We  distmctly  are  friendly  to  unionism, 
but  we  are 

The  Chairman  (interposing).  This  question  has  nothing  to  do  with 
the  unions.  This  was  between  you  and  the  President  of  the  United 
States  Now,  what  I  am  trying  to  get  at  is  why  you  insisted  on  being 
earned  out  by  force? 

Mr.  Avery.  I  found  no  way  to  demonstrate  the  conviction  that  I 
had  that  until  there  was  a  legal  handling  of  this  matter,  and  the  right 
behind  it  of  the  President  in  this  power,  that  any  concession  I  made 
would  be  a  concession  of  the  rights  of  the  corporation  and  of  the 
citizens. 
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The  Chairman.  But  do  you  consider  you  would  have  been  making 
a  concession  if  you  had  walked  out  at  the  direction  of  the  President? 

Mr.  Avery.  That  I  did  not  risk.  I  had  done  that  before,  and  the 
result  of  that  was  that  the  publicity  of  smear  had  gone  out. 

Now,  on  giving  it  up,  it  was  necessary  above  all  things  in  my  own 
mind,  and  this  was  a  purpose  that  I  evolved  out  of  that  experience, 
with  no  word  to  either  of  these  associates  of  mine,  who  sat  through  all 
these  things  and  gave  all  the  advice  that  all  of  us  could  give  on  the 
general  situation.  No,  sir,  on  that  there  was  no  scheme  for  publicity, 
there  was  no  ulterior  motive.  There  was  just  the  determination 
that— 

I  am  the  responsible  individual  for  the  wflfare  of  this  institution;  the  position 
that  we  take  with  our  labor  is  sound  and  legal;  the  orders  that  we  are  receiving 
are  unfairly  based,  and  smack  of  dictatorship     I  shall  not  put  this  down. 

And  I  was  impressed  when  the  Attorney  General  said,  "You  are  the 
only  man  in  the  United  States  who  has  not,  when  so  approached,  co- 
operated." And  that  convinced  me  at  the  time  that  no  cooperation 
of  any  minor  kind  was  going  to  serve  the  welfare  of  the  Nation,  but 
that  I  mupt  sit  there  and  refuse  to  cooperate  with  any  concessionary 
attitude,  and  be  lifted  by  pure  force  and  carried  out  of  there  as  the 
chief  executive  of  that  organization  in  the  interests,  sir,  of  liberty. 

The  Chairman.  Well,  it  had  nothing  to  do  with  your  legal  rights, 
did  it? 

Mr.  Avery.  Yes;  it  did. 

The  Chairman.  You  think  it  had  any  effect  on  your  legal  rights? 

Mr.  Avery.  I  have  told  you  exactly  what  I  thought;  and  it  has 
been  very  successful,  because  it  has  brought  to  the  attention  of  the 
American  public  that  without  making  the  concessions,  I  had  stood  on 
the  rights  of  the  citizen;  no  one  has  chastised  me  for  that,  and  you 
would  be  interested  to  read  the  expressions  from  one  end  of  the  coun- 
try to  the  other,  that  are  quite  moving,  sir,  in  their  interest,  that 
something  has  bfeen  awakened  in  this  Nation  that  has  been  asleep. 

The  Chairman.  I  have  been  told  that  when  the  United  States 
marshal  and  his  deputies  came  in,  you  said  that  was  not  sufficient 
force;  is  that  correct? 

Mr.  Avery.  No,  sir;  I  don't  think  so.  You  will  understand  that 
I  had  my  office  filled  that  entire  day  with  people  who  came  in  as  the 
representatives  of  these  people,  the  Government's  representatives — 
Taylor  and  Carusi— and  as  they  came  up  and  I  rejected  these  things, 
I  presume  I  may  have  stated  that  if  I  were  the  chief  executive  and 
if  I  were  going  to  be  removed  from  this  office,  it  would  have  to  be 
done  only  under  force.  There  was  no  threat  of  force  from  any 
mai-shal  at  all.  If  the  marshal  could  have  exercised  that,  that  would 
have  been  all  right.  But  he  did  nothing  of  the  kind.  He  walked  in 
and  I  demanded,  "What  is  your  purpose  here?"     He  gave  it 

The  Chairman  (interposing).  Didn't  they  ask  you  to  leave  in  the 
presence  of  the  marshal? 
Mr.  Avery.  They  did  not.     . 
The  Chairman.  They  did  not? 

Mr.  Avery.  No,  sir;  we  three  were  there  in  witness,  and  we  have 
the  record  of  the  situation  in  verification,  as  well. 

The  Chairman.  But  you  did  leave  and  go  home,  as  you  said  in 
your  statement  a  while  ago,  about  6:20? 


,->   rfirVBSTIGATION  OF  6EIZUBB  OF  IkiONTGOMERY  WARD  k  CJO.    353 


f 


352    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

Mf.  Avery.  Yes.  I  said,  "The  day  is  over;  this  is  the  length  of 
time  that  we  have  here.    Is  there  anything  further  that  anybody 

wants  done?" 

The  Chairman.  And  the  soldiers  were  there  at  that  time,  were 

they  not? 

Mr.  Avery.  They  were  there,  but  they  had  made  no  threat;  and 
to  my  invitation  if  they  were  going  to  take  me  out,  they  answered 
first— this  boy  did— "Yes,"  and  he  was  conected  by  Mr.  Taylor, 
and  then  he  later,  as  I  recall  it,  said  "No.''  I  said,  "In  that  case,  is 
there  anything  else  that  we  can  do?"     He  had  not  taken  possession. 

The  Chairman.  Well,  you  don't  admit  that  he  ever  had  possession, 

do  you? 

Mr.  Avery.  Sir? 

The  Chairman.  I  say,  you  don't  admit  that  he  ever  had  possiession, 

do  you? 

Mr.  Avery.  I  think  that  when  they  earned  me  out  they  got  to  a 
very  unsatisfactory  situation,  and  did,  with  their  soldiers,  put  over 
some  kind  of  thing.  But  I  don't  regard  anything  wholly  and  rottenly 
illegal  as  possession  in  the  pure  sense,  if  that  is  what  you  mean,  sir. 

The  Chairman.  That  is  what  I  mean,  that  you  didn't  recognize, 
and  you  don't  now  recognize,  that  the  Government  ever  had  legal 
possession  of  your  property?  ,      •    „ 

Mr.  Avery.  They  never  had  any  right.  That  they  physically 
took  over  the  possession,  I  am  compelled  to  admit. 

The  Chairman.  Mr.  Avery,  there  has  been  a  good  deal  said  about 
bayonets.     The  m^n  who  carried  you  out  didn't  have  any  bayonets? 

Mr.  Avery.  They  put  them  down  as  they  carried  me  out.  They 
leaned  them  against  the  wall. 

The  Chairman.  None  of  them  tried  to  use  any  bayonets  on  you, 

did  they?  ,        ,        ,  .  ^ 

Mr.  Avery.  No;  and  I  had  no  fear  that  they  were  going  to  do  so. 
I  was  not  intimidated  by  what  went  on.  I  have  had  a  military  educa- 
tion, I  am  familiar  with  it.  I  appraised  it  with  ready  glance,  and  what 
came  in  there  didn't  seem  to  be  very  military  or  frightening  or  very 

dignified. 

The  Chairman.  Now,  Mr.  Avery,  after  you  were  earned  out  of  the 
plant,  your  associates  in  the  business  there  still  declined  to  cooperate 
and  to  give  any  information  to  Mr.  Taylor  or  his  associates,  is  that 

correct? 

Mr.  Avery.  That  is  a  thing  that  I  don't  know  anythmg  about 
except  that  I  issued  no  directions  to  that  effect.  The  entire  organiza- 
^JQjj — you  may  be  interested  in  this  kind  of  a  comment — when  I  was 
carried  out  the  indignation  that  surged  through  that  institution  was 
very  deep,  and  evidently  one  after  the  other,  as  approached  for  direc- 
tions, took  in  indignation  the  position  that  I  had  taken,  but  not  on 
advice  or  not  by  direction. 

The  Chairman.  As  a  matter  of  fact,  you  know,  do  you  not,  Mr. 
Avery,  that  the  Government  never  actually  operated  Montgomery 
Ward's  plant  in  Chicago? 

Mr.  Avery.  How  in  the  world  could  they? 

The  Chairman.  Well,  they  didn't,  did  they? 

Mr.  Avery.  Well,  operated— I  don't  know  what  you  mean  by 
your  words — but  how  can  you  take  somebody  with  no  experience  at 
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all,  who  could  get  lost  in  the  place — which  is  a  half  mile  long  and 
eight  stories  ht^ — they  sat  in  the  office  and  phone  about,  but  they 
certainly  didn't  operate  Ward's. 

The  Chairman.  That  is  right. 

Mr.  Avery.  You  can't  operate  Ward's — I  could  as  well  try  to 
operate  your  business,  and  I  don't  know  a  thing  about  it.  I  could 
be  put  in  charge  here,  and  I  might  take  a  bayonet  and  go  sticking 
around,  but  I  wouldn't  do  very  much  of  the  task. 

The  Chairman.  Then  the  fact  is  that  even  after  the  court  issued 
an  injunction,  Mr.  Taylor,  representing  the  Secretary  of  Commerce, 
could  not  operate  Montgomery  Ward's  because  he  couldn't  get  any 
information  out  of  any  of  the  supervisory  people? 

Mr.  Avery.  The  injunction  was  obeyed. 

The  Chairman.  I  think  that  is  true,  I  don't  think  anybody  could 
be  charged  with  violating  it. 

Mr.  Avery.  Yes. 

The  Chairman.  But  there  certainly  wasn't  any  spirit  of  coopera- 
tion there,  was  there? 

Mr.  Avery.  There  was  an  indignation  that  was  very  deep,  and 
that  I  hope  is  going  to  travel  from  one  end  of  this  N  ation  to  the 
other,  that  we  may  save  it. 

The  Chairman.  It  is  a  fact  that  there  wasn't  any  spirit  of  coopera- 
tion, not  only  on  your  part  but  on  the  part  of  any  of  the  others? 

Mr.  Avery.  I  wasn't  there.  There  was  a  spontaneous  and  general 
angry  resentment,  I  beheve.  It  was  uniform,  I  am  told.  You  under- 
stand that  when  I  went  out,  I  stayed  out.  I  was  out  for  nearly  2 
weeks. 

The  Chairman.  Well,  the  other  top  officials  who  were  named  in 
the  injunction  also  stayed  out? 

Mr.  Avery.  Well,  they  took  an  inclusive  15.  The  president  of 
the  company,  Mr.  Ryan,  was  given  directions,  and  on  his  own  initia- 
tive he  rejected  them,  and  they  told  him  not  to  come  back  into  the 
building. 

Then,  in  the  night,  with  no  notice  to  us,  and  with  the  public  ex- 
cluded, they  went  before  the  judge  and  got  tliis  injunction  against  15 
of  us  from  interfering  with  the  operation  of  Government  management 
of  the  plant  while  on  the  premises. 

The  Chairman.  Those  15  men  just  stayed  away? 

Mr.  Avery.  They  just  stayed  away.  That  is  the  only  way  they 
could  be  clear.  One  of  the  very  able  and  high-grade  men  in  the  place 
in  the  mail-order  house,  the  assistant  to  the  operating  manager,  whose 
responsibility  was  there,  and  he  at  that  time  himself  a  member  of  the 
Government's  force,  saw  a  new  bulletin  on  the  place,  went  up  there 
and  pulled  a  pin  or  two  out  to  take  the  bulletin  to  his  office  and  to  his 
associates  to  determine  its  significance,  and  there  leaped  out  from 
behind  an  F.  B.  I.  man,  two  of  them,  and  this  grand  individual  was 
carried  off  like  a  criminal,  fingerprinted,  manacled,  and  stuck  behind 
bars  without  a  communication. 

The  Chairman.  Well,  there  were  a  lot  of  those  notices  torn  down, 
were  there  not? 

Mr.  Avery.  That  I  don't  know,  but  I  imagine  so  from  the  attitude 
of  the  people  themselves.  They  expressed  their  sentiments,  I  am  told, 
by  having  scratched  on  these  bulletins,  swastikas.  They  had  some  idea 
that  the  fear  that  I  have  was  demonstrating  itself  there,  and  in  that  I 
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suppose  it  brought  other  expressions  of  the  kind,  from  whom  we 
know  not. 

There  are  thousands  of  people  in  there — it  is  a  crowded  place — and 
if  they  were  torn  away  that  would  have  nothing  to  do  with  the  man- 
agement ;  the  tearing  of  them  away  was  a  thing  that  we  would  deplore 
and  would  have  prevented  if  we  could  have. 

The  Chairman.  Mr.  Avery,  Secretary  Jones  offered  to  let  you  run 
the  plant,  didn't  he? 

Mr.  Avery.  No,  sir. 

The  Chairman.  He  did  not? 

Mr.  Avery.  No,  sir;  that  is  not  running  a  plant. 

The  Chairman.  Didn't  Mr.  Taylor  ask  you  to  stay  there  and  ask  you 
to  operate  the  plant  for  the  Government? 

Mr.  Avery.  I  think  not.  I  would  say,  as  I  remember  it — I  must  be 
careful  about  this — Goodloe  took  me  aside  to  speak  with  me  and  he 
said,  **I  have  just  been  talking  to  the  Secretary,  and  he  would  give  his 
right  arm  if  he  could  prevent  this  thing  happening." 

The  Chairman.  He  was  talking  about  Mr.  Jesse  Jones,  was  he? 

Mr.  Avery.  I  am  talking  about  Mr.  Jesse  Jones,  and  he  was  talking 
about  Mr.  Jesse  Jones;  yes.  I  have  no  means  of  knowing  whether 
there  was  any  message  there,  but  that  was  the  beginning  of  something 
that  might  have  been  intended  to  make  a  suggestion  of  some  kind;  but 
it  didn't  reach  that  point  because  I  walked  out  with  the  statement  that 
I  could  understand  the  state  of  mind  he  must  be  in. 

The  Chairman.  Well,  did  Mr.  Taylor  deliver  to  you  a  letter  from 
Mr.  Jesse  Jones? 

Mr.  Avery.  Oh  yes,  indeed;  but  taking  over  a  property  of  that 
kind  under  that  illegal  situation,  and  without  justification,  and  asking 
them  to  pick  up  that  management  under  this  illegal  situation,  would 
not  be  the  kind  of  a  service  that  the  chief  executive  officer  would  very 
happily  undertake. 

I  would  have  rejected  it  if  he  had  offered  it,  and  I  suppose  very 
readily  I  was  checking  it  because  it  is  well  known  that  in  taking  over 
these  plants  the  Government  has  no  skill  in  their  operation  and  no 
knowledge  that  would  justify  an  expectation  that  they  would  have  it. 
They  meant  to  take  it  over,  dominate  it,  and  put  in  the  regulations 
that  they  wanted,  and  then,  when  in  operation,  turn  it  back,  dominant 
from  there  on  in.     I  had  no  inclination  to  follow  that  path. 

The  Chairman.  And  vou  don't  think  it  would  have  been  better  for 
the  country  if  you  had  cooperated  with  the  Government  and  then 
tested  the  legahty  of  the  order  in  court  after  the  seizure  was  made? 

Mr.  Avery.  We  are  not  able,  sir,  to  get  any  of  our  disputes,  and 
have  not  been  over  a  period  of  2  years,  into  any  court. 

The  Chairman.  Well,  you  could  have  gotten  it  into  the  court  after 
the  seizure  was  made? 

Mr.  Avery.  We  haven't  been  able  to  get  into  court,  and  when  we 
were  down  there  with  this  thing,  what  was  done?  Some  messy  trick 
that  I  can't  undei-stand,  which  ends  up  with  handing  it  back,  switching 
the  thing  about,  putting  through  the  strike,  declaring  it  all  off,  and 
the  judge  supinely  said,  **Well,  it  is  moot,  there  really  is  no  dispute." 
His  stenographer  said,  "Isn't  it  too  bad;  it  was  a  literary  gem." 
[Laughter.] 


investigation  of  seizure  of  MONTGOMERY  WARD  &  CO.    355 

The  Chairman.  Well,  I  think  we  are  all  sorry  that  the  literary  gem 
wasn't 

Mr.  Avery  (interposing).  I  don't  think  it  was  a  literary  gem. 

The  Chairman.  Well,  I  don't  know.  But  the  point  I  was  trying 
to  get  at  is  that  you  know,  of  course,  that  you  could  have  gotten  into 
court  immediately  after  the  Government  got  into  actual  possession? 

Mr.  Avery.  I  would  analyze  the  results,  sir,  that  you  are  describ- 
ing, as  evidence,  not  that  we  could  get  in,  but  as  evidence  of  the  fact 
that  we  were  not  permitted,  again,  to  get  in,  and  I  would  call  your 
attention  to  the  press,  lately,  and  some  of  the  cartoons  around.  There 
was  one  of  them  which  appeared  yesterday  in  which  I  was  pictured 
rapping  with  a  cane — which  I  don't  yet  use — on  the  door  of  the 
Federal  courts,  and  standing  to  the  left  is  Jesse  Jones  and  the  Attor- 
ney General,  and  the  cartoon  says,  *'Well,  that  is  one  of  the  places 
we  won't  have  to  carry  him  out  of,  because  he  can't  get  in." 
[Laughter.]     And  we  can't. 

The  Chairman.  I  think  we  will  all  have  to  agree  now  that  you 
cannot  get  in  in  order  to  test  the  War  Labor  Board's  decision.  That 
is  what  that  cartoon  was  about. 

Mr.  Avery.  We  won't  agree  to  that. 

The  Chairman.  But  the  district  court  in  Kentucky,  since  the 
seizure  of  the  Montgomery  Ward  plant,  has  decided  a  case  where 
the  owner  of  the  plant  did  go  into  court  after  the  seizure 

Mr.  Avery  (interposing).  That  was  a  war  plant  and  has  no  rela- 
tion to  our  plant. 

The  Chairman.  Well,  it  has  relevance  to  the  question  of  getting 
into  court. 

Mr.  Avery.  It  has  no  relevance  to  Ward's  getting  into  court  from 
the  position  it  occupies. 

The  Chairman.  Why  not? 

Mr.  Avery.  We  are  not  a  war  organization.  They  have  authority 
in  war  situations,  but  they  have  no  authority  in  the  situation  where 
we  sit. 

The  Chairman.  But  the  question  at  issue  in  this  Kentucky  case, 
which  was  the  Ken-Rad  Tube  &  Lamp  case,  was  not  a  question  of 
being  a  war  plant  or  not  being  a  war  plant,  but  a  question  of  the  right 
of  the  President  to  seize  the  plant. 

Mr.  Avery.  I  think  I  would  prefer  to  retain  the  position  that  I 
have  taken  with  you,  sir,  that  I  am  not  a  lawyer  and  that  I  would 
like  you  to  ask  that  question  of  Mr.  Ball,  an  officer  of  the  company, 
who  will  discuss  that  with  you. 

The  Chairman.  All  right. 

Mr.  Byrne? 

Mr.  Byrne.  Mr.  Avery,  your  gross  income  in  some  past  years  has 
been  upward  of  $600,000,000,  has  it  not? 

Mr.  Avery.  Our  highest  sales,  Mr.  Byrne,  have  been  slightly  above 
that. 

Mr.  Byrne.  Can  you  tell  me,  by  a  break-down,  as  to  how  much  of 
that  $600,000,000  was  represented  by  sales  to  agricultural  elements? 

Mr.  Avery.  No;  I  wouldn't  be  able  to  do  that. 

Mr.  Byrnes.  Can  you  give  me  any  estimate  of  it? 
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Mr.  Avery.  No  sir.  It  was  not  an  insignificant  amount.  We 
distiibute  farm  implements  to  a  considerable  degree.  However,  we 
are  a  very  minor  element  in  total  distribution.  I  would  say  2  to  5 
percent,  perhaps,  of  the  distribution. 

Mr.  Byrne.  2  to  5  percent  of  the  total  of  600,000,000  would  be 
represented  by  sales  to  agriculture? 

Mr.  Avery.  No;  2  to  5  percent  of  the  farm  implement  business 
would  be  represented  by  what  we  do. 

Mr.  Byrne.  Well,  can  you  give  me  any  percentage,  estimated 
percentage,  of  the  total  gross  sales  per  year  which  is  represented  by 
agricultural  implements? 

Mr.  Avery.  No  sir,  I  wouldn't  be  able  to  do  that. 

Mr.  Byrne.  You  couldn't  say  whether  it  was  20  percent  of  30 
percent? 

Mr.  Avery.  We  would  be  glad  to  give  you,  Mr.  Byrne,  the  actual 
information  on  any  of  these  subjects,  anything  that  you  like,  which 
we  might  have  available. 

Mr.  Byrne.  Can  you  give  us  a  break-down  on  that? 

Mr.  Ball.  We  can  give  you,  sir,  the  figures  showing  the  amounts, 
in  doUars,  of  certain  kinds  of  farm  implements  that  were  sold.  We 
cannot  tell  you,  sir,  to  whom  they  were  sold,  nor  can  we  tell  you 

Mr.  Byrne  (interposing).  I  don't  want  that,  1  simply  wanted  a 
breakdown  of  the  $600,000,000,  using  that  as  a  basis,  and  indicating 
the  sales  by  your  concern  to  agriculturalists  throughout  that  par- 
ticular year. 

Mr.  Ball.  We  cannot  give  you  such  sales  to  our  customers  because 
we  do  not  know  who  comes  into  our  stores  to  purchase  merchandise. 

Mr.  Byrne.  But  don't  you  know  how  much  of  your  inventory  was 
sold  to  agricultural  elements?  I  am  speaking  of  fanners,  now,  and 
poultrymen,  and  such. 

Mr.  Ball.  We  have  no  way  of  telling. 

Mr.  Byrne.  There  is  no  way  of  telling  that  at  all? 

Mr.  Avery.  No,  sir.  We  could  make  some  general  estimate  on  it. 
We  would  be  very  happy  to  do  everything  that  we  can,  but  our  sales 
to  farmers  are,  in  the  public's  mind,  greatly 

Mr.  Byrne  (interposing).  Exaggerated? 

Mr.  Avery.  Yes,  sir;  and  the  things  that  we  sell  are  a  much  more 
minor  quantity,  1  think,  Mr.  Congressman,  than  you  anticipate.  We 
sell  small  rural  machinery  and  more  or  less  the  minor,  instead  of  the 
major  things. 

Mr.  Byrne.  Mr.  Avery,  have  you  four  plants  manufacturing  agri- 
cultural implements,  or  those  things  that  are  sold  to  agriculture? 

Mr.  Avery.  We  have  no  plants  manufacturing  agricultural  imple- 
ments. We  had  a  plant  long  before  I  had  anything  to  do  with  this 
company,  many  years  ago,  in  Springfield,  that  did  manufacture  some 
agricultural  machmery.  The  machinery  that  we  distribute  at  the 
present  time  is  manufactured  by  the  Avery  Implement  Co.  of  Louis- 
ville, and  we  distribute  that  in  some  part  of  the  territory. 

Mr.  Byrne.  Then  it  is  not  so  that  four  of  your  factories  manu- 
facture farm  equipment? 

Mr.  Avery.  Oh,  no,  sir;  we  don't  have  any  farm  equipment  manu- 
facturing at  all,  unless  you  would  call  the  little  plant  at  Springfield 
one,  where  we  make  cream  separators,  and  I  think  that  is  the  only 
thing — ^no;  we  do  have  quite  a  line  of  these  hammer  mills. 
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Mr.  Ball,  We  wall  be  happy  to  furnish  you,  sir,  with  the  amount 
of  agricultural  implements  furnished  by  this  Hummer  Plant. 

Mr.  Avery.  We  understand  very  well  what  you  want.  You 
would  Uke  to  have  those  things  that  might  be  classed  as  being  farming 

implements,  and .       ... 

Mr.  Byrne  (interposing).  Mr.  Avery,  my  question  is  directed 
wholly  and  solely  to  the  question  of  whether  or  not  a  concern  doing 
upwards  of  $600,000,000  gross  business  per  year  is  in  any  sense 
involved  in  what  we  would  call  the  war  involvements  of  this  country 
at  this  time.  That  is  the  purpose  of  my  question.  I  simply  want  to 
attempt  to  demonstrate — correctly  or  otherwise— whether  or  not 
such  a  gross  sale,  $600,000,000,  would  represent  something  that,  if  it 
was  confused  or  upset,  might  interfere  with  the  unity  of  the  country. 
That  is,  frankly,  the  purpose  of  my  question. 

Mr.  Avery.  *^The  answer  to  that  will  prove  to  be  no,  in  our  very 
firm  opinion.  We  make  nothing  at  all— we  just  distribute  it,  and  if  we 
were  to  be  out  of  business  somebody  else  would  distribute  it. 

Mr.  Byrne.  Have  you  any  contracts  for  the  manufacture  of  agri- 
cultural equipment? 

Mr.  Avery.  Yes,  we  have  a  contract,  or  an  understanding  with  the 
Avery  Implement  Co.,  and  they  provide  us,  in  accordance  with  that, 
with  the  things  that  they  manufacture. 

Mr.  Byrne.  Can  you  tell  us  anything  about  the  size  of  that  con- 

tract^ 

Mr.  Avery.  Well,  I  think  that  would  be  quite  difficult,  Mr.  Con- 
gressman, but  we  can  easily  give  you  that  information.  I  know  that 
perhaps  a  million  dollars  a  year  was  the  understanding  when  we 
began  with  them,  and  it  may  have  gone  beyond  that,  but  that  is  the 
one  figure  that  I  have  in  my  mind. 

Mr.  Byrne.  We  would  be  happy  to  have  that  information  if  you 
will  put  it  in  the  record  before  you  close  your  side. 

Mr.  Avery.  We  will  be  glad  to,  do  that  and  we  will  be  able  to 
supply  that  witliin  a  few  days. 

Mr.  Byrne.  Thank  you. 

Now  can  you  tell  me  whether  or  not  your  company  has  ever  asked 
for  preferential  priorities  on  the  ground  that  same  were  essential  to 
the  war  effort? 

Mr.  Avery.  Mr.  Ball  has  that  full  information. 

Mr.  Byrne.  You  say  that  you  employ  upwards  of  78,000  people 
throughout  the  country? 

Mr.  Avery.  There  has  been  a  figure  floating  about,  just  as  an  up 
and  down  thing,  of  78,000.  We  have  had  a  maximum  of  practically 
100,000  at  the  very  peak,  on  one  occasion,  and  I  would  say  that  if 
you  would  Uke  the  exact  figures  for  any  particular  time  we  could 
supply  them. 

Mr.  Byrne.  Could  you  tell  me  the  floor  and  the  ceiling  of  your 
employment?     Would  the  floor  be,  say  60,000,  and  the  ceiling  100,000? 

Mr.  Avery.  For  the  last  few  yeai*s? 

Mr.  Byrne.  Yes. 

Mr.  Avery.  Those  are  wide  enough,  sir,  so  that  would  probably 

represent  it. 

Mr.  Byrne.  That  variance  is  wide  enough? 

Mr.  Avery.  It  is  a  little  too  wide,  but  I  think  it  is  safe.  I  think 
from  70,000  up,  during  the  last  few  years,  would  be  better,  but  it 
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may  be  down  to  60,000  at  the  present  time.  When  the  customers 
learned  that  the  Government  was  in  cliarge  we  had  a  most  astounding, 
almost  50  percent,  decrease  in  our  mail-order  business,  and  the 
people  wrote  in  to  declare  that  as  long  as  that  situation  existed  they 
would  order  no  more  from  us.  That  tender  pat  pretty  nearly  put  us 
out  of  business.     [Laughter.] 

Mr.  Byrne.  Now  Mr.  Avery,  do  you  manufacture  any  spare  parts 
for  shipment  to  Great  Britain  or  any  other  Allied  country,  under  lend- 
lease? 

Mr.  Avery.  If  we  do  it  would  be  under  our  one  lend-lease  contract, 
which  is  a  surplus  shoe  sale  out  of  our  regular  stock. 

Mr.  Byrne.  And  what  does  that  amount  to? 

Mr.  Avery.  Mr.  Ball  can  give  you  a  statement  on  that. 

Mr.  Byrne.  Does  your  Hummer  Manufacturing  Co.  at  Spring- 
field manufacture  gun  mounts? 

Mr.  Avery.  I  think  that  there  might  be  some  small  part  of  a  gun 
mount  that  they  manufacture,  under  a  subcontract. 

Mr.  Byrne.  Do  you  manufacture  any  carbueretoi-s  or  airplane 
parts? 

Mr.  Avery.  Yes,  we  manufacture  two  thmgs  which  are  small  parts 
of  those  items.  These  are  intricate  little  machme  parts  that  are 
naade  and  they  are  subcontracted  from  General  Motors,  and  we  supply 
them  quite  effectively  and  satisfactorily. 

Mr.  Byrne.  Mr.  Avery,  have  you  ever  asked  for  any  deferments 
for  any  of  your  employees? 

Mr.  Avery.  Mr.  Ball  can  tell  you  all  about  that.  I  am  sure  we 
have. 

Mr.  Byrne.  That  is  all.     Thank  you. 

The  Chairman.  Mr.  Monroney. 

Mr.  Monroney.  Mr.  Avery,  I  believe  you  recited  this  morning 
that  you  served  some  25,000,000  customers  an  estimated  $600,000,000 
worth  of  merchandise  a  year,  in  about  640  establishments,  plus  your 
mail  order  houses? 

Mr.  Avery.  That  is  correct. 

Mr.  Monroney.  That  has  been  largely  the  case  since  about  1928 
or  1929,  hasn't  it? 

Mr.  Avery.  I  would  say  that  my  experience  with  it  started  in  1931, 
the  latter  part  of  1931.  Our  business  then  was  at  a  very  low  ebb. 
Since  that  time  the  growth  has  come  with  the  improvement  of  con- 
ditions, which  you  understand,  and  it  has  risen  to  this  peak  of 
$600,000,000.  ^ 

Mr.  Monroney.  You  had  a  very  successful  operation  in  merchan- 
dising and,  I  believe,  one  that  during  the  depression  and  immediately 
after  the  depression  helped  to  reestablish,  reopen  and  continue  many 
manufacturing  concerns,  I  believe,  who  made  your  merchandise? 

Mr.  Avery.  I  don't  understand  that. 

Mr.  Monroney.  I  mean  that  your  contracts  for  low-priced  electric 
refrigeration,  for  example,  and  for  other  items  that  you  were  able  to 
secure  and  merchandise,  helped  to  keep  these  factories  going  and 
helped  them  to  reemploy  a  great  manv  people? 

Mr.  Avery.  WeU,  at  what  time?  *^We  didn't  handle  refrifferators 
until  1932,  1933,  or  1934. 

Mr.  Monroney.  I  mean  your  contracts  with  the  manufacturers. 
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Mr.  Avery.  We  had  an  unsatisfactory  early  experience  witli 
electric  refrigerators,  which  temiinated  in  1933  or  1934.  After  that 
the  machine  that  we  put  on  the  market  was  made  by  one  of  the 
largest  concerns  in  the  country. 

I  think  I  may  be  confused  as  to  the  question  you  asked. 

Mr.  Monroney.  What  I  am  trying  to  ask  is  this.  Your  mer- 
chandising has  been  a  very  useful  adjunct  to  production  in  this 
country  which,  without  your  channels  of  distribution,  industry 
wouldn't  have  had  an  outlet  for  its  products? 

Mr.  Avery.  Well,  it  was  manufactured  and  needed  by  the  popu- 
lation, and  had  we  not  distributed  it  someone  else  would  have.  We 
didn't  make  it,  we  are  just  the  retailers. 

Mr.  Monroney.  But  it  had  to  first  be  made,  and  without  some 
distribution  channel  it  could  not  have  reached  the  consumer? 

Mr.  Avery.  We  have  no  demand  ourselves.  We  created  nothing. 
We  presented  it  to  the  public  and  they  would  go  about  looking  at 
our  merchandise  and  then  at  other  merchandise,  and  buy  it  or  not. 

Mr.  Monroney.  But  through  successful  merchandising  you  help 
to  create  demand  and  you  help  to  stimulate  industry  and  keep  it 
going? 

Mr.  Avery.  We  fulfull  the  demand,  creating  a  demand  for  a 
particular  thing,  perhaps,  because  of  price,  quality,  and  so  forth. 
I  would  say  yes  to  that  extent.     But  it  is  a  distribution  service. 

Mr.  Monroney.  That  is  what  I  am  getting  at,  and  it  is  an  essen- 
tial part  of  our  economy,  a  very  essential  part. 

Mr.  Avery.  Production  and  distribution  are  what  niake  it  up ;  yes. 

Mr.  Monroney.  Distribution  is  as  important  as  production,  isn't 
it? 

Mr.  Avery.  Well,  I  wouldn't  say  so  because  I  think  you  have  got 
to  produce  before  you  can  distribute. 

Mr.  Monroney.  But  you  have  to  have  the  market  before  you  can 
produce — so  you  have  the  question  of  the  hen  and  the  egg. 

Mr.  Avery.  You  don't  produce  if  you  haven't  the  market,  that  is 
right. 

Mr.  Monroney.  But  the  point  that  I  am  making  is  that  without 
distribution  you  couldn't  have  industrial  production  in  this  country? 

Mr.  Avery.  I  would  be  glad  to  agree  with  you  on  something,  Mr. 
Monroney,  but  we  are  only  a  very  small  part,  I  don't  think  we  do  1 
percent  of  the  distributing  business  in  the  country. 

Mr.  Monroney.  I  don't  know  what  the  figures  are  but  I  believe 
that  you  would  be  perhaps  the  second  largest  retail  store  in  the 
coimtry? 

Mr.  Avery.  Yes;  but  there  are  1%  million  retail  distributing 
agencies  in  the  United  States. 

Mr.  Monroney.  But  you  would  still  rank  as  at  least  the  second 
largest  in  the  country? 

Mr.  Avery.  I  think  that  is  true. 

Mr.  Monroney.  I  think  we  are  all  agreed  that  what  Congress 
wants  is  industrial  peace  on  the  home  front  during  this  war,  because 
we  are  all  fearful  that  strikes  in  one  plant  will  spread  into  another 
plant  and  become  an  epidemic. 

Mr.  Avery.  We  don't  hook  in  on  any  such  possibility. 

Mr.  Monroney.  You  think  they  are  completely  isolated  cases 
with  no  interrelationship? 
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Mr.  Avery.  Well,  we  think  that  from  the  nature  of  our  business  it 
doesn't  matter. 

Mr.  MoNRONEY.  You  agree,  however,  that  distribution  is  essential 
in  getting  the  goods  from  the  manufacturer  to  the  consumer?  There 
is  no  other  channel  by  which  a  manufactured  item  can  reach  the 
consumer? 

Mr.  Avery.  Yes;  the  channel  of  which  we  are  a  part,  large  but 
ininor.  We  could  disappear  and  distribution  would  go  along  without 
interruption  at  all. 

Mr.  MoNRONEY.  Without  distribution,  however,  you  wind  up 
where  your  manufactured  goods  would  do  you  no  good? 

Mr.  Avery.  That  is  a  question  very  much  wider  than  Montgomery 
Ward.  Our  1  percent  would  be  absGkrbed  so  easily,  sir,  that  it  wouldn't 
be  noticed. 

Mr.  MoNRONEY.  I  am  talking  about  the  general  distribution 
system,  it  is  a  very  intricate  system? 

Mr.  Avery.  It  is  too  general  for  me  to  understand  what  it  is  you 
are  trying  to  get  from  me. 

Mr.  MoNRONEY.  I  am  trying  to  get  from  you  that  production 
without  distribution  has  no  value  in  our  economy? 

Mr.  Avery.  Well,  I  will  give  you 

Mr.  MoNRONEY  (interposing).  That  a  retailer  is  a  very  valuable 
adjunct 

Mr.  Avery  (interposing).  I  will  give  you  my  full  support  on  that, 
Mr.  Monroney. 

Mr.  Monroney.  But  in  the  law,  where  I  believe  we  differ  is  that 
the  provisions  of  section  3  relate  strictly  to  manufacture  of  things 
useful  in  the  war  industry  and  in  the  war  effort,  and  fail  to  take  uito 
cognizance  transportation,  distribution  and  other  factors  involved. 
I  believe  we  agree  on  that? 

Mr.  Avery.  Yes,  sir. 

Mr.  Monroney.  What  probably  will  be  one  of  the  principal  jobs 
of  this  Congress  is  that  if  these  hearings  reveal  a  No  Man's  Land  in 
which  we  will  still  have  guerilla  warfare  taking  place,  that  this  com- 
mittee wants  to  try  to  recommend  in  its  report,  I  presume,  some 
methods  for  correcting  that. 

Mr.  Avery.  Seizure  of  plants  without  authority  certainly  is  not  the 
method  by  which  to  correct  it. 

Mr.  Monroney.  Well,  of  coiu*se,  there  was  seizure  of  about  nine 
plants  before  the  Congress  ever  acted.  Do  you  approve  of  those 
seizures? 

Mr.  Avery.  Those  I  am  not  familiar  with  and  wouldn't  undertake 
to  comment  on. 

Mr.  Monroney.  The  North  American  Aviation,  the  coal  mines? 

Mr.  Avery.  I  would  have  great  difficulty  in  approving  the  coal- 
mine performance. 

Mr.  Monroney.  You  don't  believe  that  we  should  have  continued 
the  production  of  coal  and  then  settled  it  later,  you  don't  believe  we 
should  have  seized  the  coal  mines  at  the  time  they  were  first  seized? 

Mr.  Avery.  I  wouldn't  go  into  that.     I  am  not  expert  on  that. 

Mr.  Monroney.  It  is  a  question  of  seizure  without  any  legislation 
at  that  time.     We  had  no  Smith-Connally  Act  at  that  time. 

Mr.  Avery.  I  would  have  to  know  more  about  the  particulars  of 
that,  Mr.  Monroney,  before  I  would  want  to  testify  as  to  what  it  was. 
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Mr.  Monroney.  Well,  it  appears  in  your  statement  that  the 
Smith-Connally  Act  narrowed  the  activities  of  the  President  rather 
than  expanded  them. 

Mr.  Avery.  We  didn't  make  any  such  statement  as  that. 

Mr.  Monroney.  I  undei-stood  that  that  was  in  your  statement  this 
morning,  that  it  was  narrowed  by  the  passage  of  the  Smith-Connally 

Act. 

Mr.  Avery.  VV  ould  you  like  to  read  the  statement? 

Mr.  Monroney.  I  have  read  it  very  carefully.  I  didn't  mark 
particularly  that  segment,  I  don't  remember  whether  it  was  in  the 
cross-examination  or  the  statement.  i  i    t      i. 

Mr.  Avery.  Could  you  excuse  me  for  a  few  iftoments  while  I  ask 
one  of  my  associates? 

Mr.  Monroney.  Surely. 

(Short  recess.) 

The  Chairman.  The  committee  will  be  in  order. 

Mr.  Monroney.  VVe  were  talking  about  having  narrowed  the  law 
by  the  Smith-Connally  .A.ct,  but  if  you  don't  recdl  that  being  in  the 
record,  it  is  not  terribly  important. 

You  mentioned  that  the  composition  of  the  War  Labor  Board  was 
impractical,  in  your  idea.     Will  you  elaborate  on  that? 

Mr.  Avery.  I  think  I  might  repeat  some  of  the  things  that  I  have 
said  on  it.  The  principal  thing  that  is  striking  about  the  War  Labor 
Board  is,  first,  its  construction,  the  way  it  was  formed,  the  appoint- 
ments that  are  made  and  who  makes  them,  and  then  the  action  that 

it  takes. 

I  would  give  approval  of  the  appointments  by  tlie-  unions  as  being 
representative  of  unions  and  of  the  service  to  the  interests  of  union- 
ization that  that  has  suppHed.  They  know  theu*  subject  and  they 
know  their  objective  and  they  do  a  good  job  of  advancing  their 
interests. 

The  people  that  are  on  the  Board  as  representatives  of  the  public 
seem  to  me  to  classify  as  academics  without  experience,  frequently 
instructors  of  law  in  colleges,  and  of  a  pink  persuasion,  well  estab- 
lished before  they 

Mr.  Monroney  (interposing).  What  do  you  mean  by  "pink,"  Mr. 
Avery? 

Mr.  Avery.  I  mean  pink  in  the  ordinary  sense — prolabor  might  be 

a  better  word. 

Mr.  Monroney.  You  don't  mean  to  say  subversive? 

Mr.  AVery.  No,  sir;  just  prolabor. 

The  result  of  that  is  to  be  found  in  the  percentage  of  their  decisions 
and  in  the  recognition  that  goes  throughout  the  country  by  those  who 
appear  before  them  of  the  certainty  of  the  majority  activity  that  so 
preponderantly  takes  place. 

I  would  like  to  correct  that  to  "prolabor  union" — I  am  corrected. 

Mr.  Monroney.  How  about  the  industry  members? 

Mr.  Avery.  The  industry  members,  it  would  seem  to  me  to  be 
selected  from  among  those  business  men  who  have  inchnations  much 
like  we  find  with  the  professors  that  are  representing  the  public. 
Many  times  they  are  men  who  have  capitulated  to  the  administration's 
attitude  in  our  labor  difficulties.  The  best  illustration,  of  course,  is 
the  exp(5rience  that  you  have  with  them  yourselves,  in  what  they  do 
and  how  they  act  and  what  they  think,  and  what  kind  of  people  vow 
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are  going  to  have  when  they  approach  you.  They  certainly  do  not 
have  anything  that  leads  one  into  the  belief  that  they  are  firm  and 
clear-cut  representatives  of  the  employer  on  the  basis  that  I  have 
approved  the  activities  of  the  representatives  of  the  unions. 

One  thing  that  is  outstanding  is  their  established  understanding, 
when  voting  is  taken  on  contentious  points,  that  while  they  wiU  be 
permitted  to  express  their  dissent  in  the  early  discussions  of  the  con- 
tention, they  are  obligated,  through  some  justification  that  I  cannot 
imagme,  to  the  recognized  rule,  spoken  of  quite  frankly  in  our  ex- 
penences,  that  you  may  vote  during  the  discussion,  but  when  the 
War  Labor  Board  makes  its  fuU  report  that  an  employer  must  comply 
It  is  the  understandirtg  and  the  agreement  to  cast  their  vote  with  the 
majority  as  a  unanunous  expression.  I  would  say  that  kind  of  repre- 
sentative, m  those  two  classifications,  is  responsible  for  a  great  wrong 

Mr.  MoNRONEY.  It  is  the  personnel  of  the  Board,  then,  rather  than 
the  make-up  of  it,  that  is  from  industry,  the  public  and  unions,  that 
you  object  to?  ' 

Mr.  Avery.  It  is  the  nature  of  their  decisions;  that  is  the  difliculty. 

Mr.  MoNRONEY.  Well,  of  course,  in  selecting  courts  you  can 
hardly  teU  what  the  courts  will  decide,  and  I  imagine  it  is  the  same 
way  with  referees  and  umpires. 

Mr.  Avery.  Well,  it  is  not  pleasant  to  attack  these  gentlemen 
many  of  whom  I  know  and  personally  am  fond  of,  and  whose  standards 
we  entitled  to  respect  and  receive  it. 

Mr.  MoNRONEY.  How  would  you  approve  their  selection,  who 
would  you  have? 

Mr.  Avery.  I  would  get  better  men. 
Mr.  MoNRONEY.  By  whom? 

Mr  Avery    Would  you  give  me  the  opportunity  to  fill  the  posi- 
T^    T.    ^^       guarantee  it  would  be  done  without  difficulty 
Mr.  MoNRONEY.  I  hardly  think  Congress  could  delegate  that  power. 
Mr.  Avery.  I  would  like  to  have  it.     It  would  be  good  for  the 
country.  ^ 

*i.-^^^^?^?^^^^'  ^^^^^  ^"^  ^^W'^'  ^^  course,  Congress  has  set  up 
this  War  Labor  Board  under  the  tripartite,  system  of  labor,  manage- 
ment, and  the  public 

Mr  Avery  (interposing).  As  a  matter  of  fact,  it  is  Government, 
and  illegal  Government. 

Mr.  MoNRONEY.  There  is  an  act  of  Congress  setting  up  the  War 
Labor  Board.     I  don't  see  how  that  would  be  illegal  to  attempt 

Mr.  Avery  (interposing).  The  War  Labor  Board  was  set  up  bv 
an  act  of  Congress?  "^ 

Mr.  MoNRONEY.  It  was  confirmed  by  an  act  of  Congress,  and  is  a 
law  today  by  an  act  of  Congress. 

Mr.  Avery.  In  a  very  qualified  way,  sir.  Congress  has  placed 
limitations  on  them  which  they  have  not  followed,  and  which  the 
Oovemment,  m  our  recent  experience,  has  altered  by  the  action  that 
brmgs  us  here,  to  include  the  dominance  of  the  President  by  the 
Attorney  General  that  sweeps  everything  away,  and  is  utterly  unac- 
ceptaDie. . 

Mr.  MoNRONEY.  Of  course,  I  think  the  Congress  had  in  mind  some 
enforcement,  by  someone,  of  the  War  Labor  Board's  decisions 
_  Mr.  Avery.  Isn't  it  strange  that  it  is  not  possible  to  find  out.  and 
that  a  Congressman  has  to  guess  at  it? 
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Mr.  MoNRONEY.  I  don't  think  Congress  is  guessing  at  it.  I  think 
Congress  intended  the  law  to  be  enforced  when  all  other  means  of 
conciliation  had  failed. 

Mr.  Avery.  It  is  the  most  confusing  thing  to  read  over  and  find 
out  what  all  of  that  does  mean,  and  the  great  service  that  could  be 
rendered  would  be  to  make  a  clear-cut,  understandable  principle  and 
application. 

Mr.  Ball  tells  me,  or  calls  attention  to  the  fact  that  the  Attorney 
General  argues  that  the  War  Labor  Board's  directions  are  advice, 
and  do  not  need  to  be  followed. 

Mr.  MoNRONEY.  He  argues  that  section  7  is  absolutely  independent 
from  section  3. 

Mr.  AvERY.  That  is  right. 

Mr.  MoNRONEY.  Don't  you  think,  though,  that  the  advice  is  a 
pretty  good  thing  to  have  before  the  seizure  of  any  plant  is  under- 
taken? 

Mr.  Avery.  I  don't  think  it  has  anything  to  do  with  seizure. 

Mr.  Monroney.  You  think  it  is  completely  independent? 

Mr.  Avery.  Yes. 

Mr.  Monroney.  Your  position  is  that  Montgomery  Ward  is  not 
essential  to  the  war  effort,  and  you  make  no  challenge  of  the  fact  that 
your  other  manufacturing  company,  the  smaller  one  that  you  men- 
tioned this  morning,  is  essential — I  believe  you  are  making  no  chal- 
lenge of  that  seizure? 

Mr.  Avery.  We  made  no  challenge  of  the  seizure,  and  turned  it 
over  with  every  cooperation,  and  the  plant  is  running  in  a  very  satis- 
factory, harmonious  way. 

Mr.  Monroney.  How  many  men  does  it  employ? 

Mr.  Avery.  Less  than  500 — 450,  I  believe.  We  illustrate  by  that 
action  the  attitude  of  the  corporation  in  the  war  service. 

Mr.  MoNRONEt.  Are  there  other  big  industries,  such  as  you  de- 
scribe in  Chicago,  in  Springfield? 

Mr.  Avery.  I  think  there  may  be.  That  is  not  a  large  one,  our 
proposition  is  a  small  thing. 

Mr.  Monroney.  But  you  think 

Mr.  Avery  (interposing).  There  are  three  or  four  other  small  fac- 
tories in  the  area,  Mr.  Barr  tells  me,  of  about  that  size. 

Mr.  Monroney.  But  you  seriously  and  conscientiously  feel  that 
it  is  genuinely,  from  a  practical  standpoint,  more  essential  in  the  prose- 
cution of  the  war  than  the  whole  of  Montgomery  Wards  with  its 
25,000,000  customers? 

Mr.  Avery.  Well,  the  thing  that  we  are  doing  is  of  no  consequence 
other  than  when  we  are  supplying  these  definitely  war  things.  That 
is  the  only  thing  that  has  been  covered,  of  course,  what  is  essential 
to  the  war  effort.  The  stretching  of  the  imagination  for  this  par- 
ticular purpose,  to  prove  that  these  stores  of  ours  are  necessary  to  the 
war  effort,  is  a  strained  construction  and  not  true. 

Mr.  Dewey.  I  asked  that  same  question  of  the  Attorney  General 
in  regard  to  Mr.  Davis'  statement  as  to  his  authority,  and  who  should 
apply  the  findings  that  he  had  made,  and  put  them  into  effect.  It 
was  on  page  106  of  Mr.  Davis'  testimony.     Mr.  Elston  asked: 

Didn't  you  say  to  Congress  that  you  didn't  want  any  authority  to  enforce  the 
powers  you  already  had? 
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Mr.  Davis  replied: 

I  don't  know,  Mr.  Elston,  whether  you  understand  your  own  question  or  not, 
frankly.  What  I  am  saying  to  you  is:  We  don't  want  any  duty  or  power  to 
enforce  our  own  orders  at  all.  We  want  to  hand  that  over  to  the  cop.  We 
cannot  be  a  successful  tripartite  agency  if  we  are  our  own  policemen.  That 
doesn't  mean  that  I  don't  think  our  orders  should  be  enforced  by  anyone. 

And  if  you  will  recall  I  asked  the  Attorney  General  just  who  that 
cop  was,  and  I  don't  think  that  that  as  yet  has  been  brought  out 
satisfactorily,  except  by  an  Executive  order  or  the  action  of  the 
President  direct  under  an  Executive  order,  and  that  is  one  of  the 
questions  that  is  before  this  committee. 

Mr.  MoNRONEY.  You  don't  believe  that  Congress  intended  all  the 
actions  and  pleadings  and  consideration  of  the  War  Labor  Board  to 
just  be  whistling  in  the  wmd,  and  to  be  just  so  much  idle  conversation? 

Mr.  Dewey.  I  don't;  and  I  certainly  wouldn't  think  that  manage- 
ment or  labor  should  be  placed  in  that  position  either,  and  I  think 
that  is  one  of  the  problems  that  should  be  brought  out  here  and  an 
orderly  handling  of  the  situation  reconmiended  by  a  report  to  this 
Congress. 

Mr.  MoNRONEY.  My  understanding  of  the  testimony  of  Mr.  Barr 
was  that  section  7  and  section  3  had  absolutely  no  relationship  to  each 
other,  and  that  regardless  of  the  War  Labor  Board's  hearing  in  the 
case  it  had  absolutely  no  bearing  whatever  on  the  seizure. 

Mr.  Dewey.  I  think  they  were  probably  suggesting  that  it  had  no 
bearing  on  the  seizure  of  a  plant  that  Was  not  employed  in  «.war 
industry. 

Mr.  MoNRONEY.  I  didn't  get  that  from  their  statement. 

One  more  point  on  that.  Don't  you  feel  that  there  are  many 
things  in  the  war  economy,  such  as  the  transportation  system  of  the 
city  of  Chic^o,  the  bus  lines,  and  things  of  that  kind,  which  are  not 
spelled  out  here,  but  yet  which  are  things  that  woi^ld  paralyze  the 
war  effort,  and  were  certainly  in  the  mind  of  Congress  although  not 
at  that  time  before  us? 

Mr.  Dewey.  In  the  first  place,  it  leaves  the  whole  matter  to  the 
judgment  of  a  certain  group's  guess  as  to  paralyzation,  just  exactly  as 
there  was  some  controversy  in  the  sixth  regional  area  as  to  the  neces- 
sity of  Sears,  Roebuck  and  Montgomery  Ward — and  I  do  hope  that 
we  can  spell  these  things  out. 

Mr.  MoNRONEY.  That  is  my  wish,  and  that  is  why  I  was  trying  to 
develop  the  interrelationship  of  some  things  that  are  not  speJled  out 
in  this  act,  but  which  do  have  a  very  strict  bearing  on  the  prosecution 
of  the  war,  and  I  believe  the  Chicago  transportation  system  would 
be  an  example  of  that. 
,  The  Chairman.  Mr.  Curtis? 

Mr.  Curtis.  Mr.  Avery,  I  noticed  what  you  had  to  say,  and  what 
was  said  to  you  in  reference  to  your  refusal  to  voluntarily  choose  to 
turn  over  the  Chicago  properties  of  Ward's  to  the  Government. 
Montgomery  Ward  belongs  to  the  stockholders,  does  it  not? 

Mr.  Avery.  Yes,  sir;  about  63,000  of  them. 

Mr.  Curtis.  And  you  are  a  servant  of  the  stockholders? 

Mr.  Avery.  Entirely,  sir. 

Mr.  Curtis.  It  is  their  property? 

Mr.  Avery.  Yes,  sir. 
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Mr.  Curtis.  I  want  to  ask  you— does  Ward's  own  or  operate,  in 
Chicago,  any  plant,  mine,  or  facility  equipped  for  the  manufacture, 
production,  or  mining  of  any  articles  or  materials  which  may  be  re- 
quired for  the  war  effort  or  which  may  be  useful  in  connection  there- 
with? 

Mr.  Avery.  Absolutely  not.  t:,  t,   t 

Mr.  Curtis.  With  reference  to  your  statement  that  these  J^ .  B.  1. 
men  suddenly  appeared  and  took  one  individual  into  custody,  do  you 
know  whether  or  not  those  F.  B.  I.  men  were  concealed? 

Mr.  Avery.  I  think  they  tried  to  conceal  themselves,  from  what 
information  came  to  me.  They  were  scattered  throughout  the  plant 
and  had  a  false-whisker  appearance,  dressed  in  a  kind  of  rube  manner, 
I  suppose  on  the  assumption  that  it  was  a  rube  supplier  and  that  they 
would  disguise  themselves  in  that  manner.  They  were  reported  as 
acting  as  conscious,  but  appearing  indifferent  and  absent,  and  they 
struck  the  attention  of  everybody.     Of  course  it  was  not  my  privilege 

to  be  in  the  place. 

Mr.  Curtis.  In  reference  to  your  statement  that  certain  people 
had  marked  and  scratched  and  drawn  pictures  on  notices  that  the 
Government  had  posted  up,  1  believe  you  stated  that  some  of  them 
had  drawn  some  Nazi  emblems? 

Mr.  Avery.  Yes,  sir. 

Mr.  Curtis.  What  people  were  you  referring  to,  the  pubhc  or  your 

employees?  „      ,„.  , ,  ,  1.1 

Mr.  Avery.  That  we  don't  know  at  all.  That  would  be  somebody 
that  would  come  along  and  indicate  their  disapproval — and  that 
would  be  the  employees.  It  would  be  done  without  being  seen  by 
the  supervisory  officers,  of  which  there  would  be  nearly  500  Super- 
vising these  various  groups. 

Mr.  Curtis.  Was  any  of  that  done  with  the  consent  and  approval 
of  the  management? 

Mr.  Avery.  Oh,  mv,  not  in  any  way;  no,  sir. 

Mr.  Curtis.  Mr.  Averv,  I  understood  that  you  and  Chairman 
Ramspeck  agreed  that  the' Government  really  did  not  operate  Ward's 
plant  at  any  time? 

Mr.  Avery.  Of  course,  I  must  say  that  in  some  fashion,  associated 
with  mv  riding  out  on  the  sidewalk,  something  occurred  there  that  put 
the  possession  of  the  plant  illegally  into  the  hands  of  the  Government. 

Mr.  Curtis.  Did  they  ever,  to  your  knowledge,  execute  the  details 
of  managing  that  business? 

Mr.  Avery.  They  supplied  no  one  to  do  it.  Mr.  Taylor,  who  was 
in  charge,  sat  in  mv  room  for  a  few  days  and  then  came  to  Washiiig- 
ton.  He  had  no '^stenographer.  He  telephoned  and  talked  with 
some  of  his  own  associates.  They  had  in  mind  something  about 
taking  over  the  books,  but  taking  over  the  books  of  Montgomery 
Ward  is  an  event.     They  had  physical  possession  of  them. 

Mr.  Curtis.  When  Mr.  Biddle  was  before  our  committee  I  asked 

him  this  question: 

Mr.  Curtis.  Do  you  contend  that  the  taking  of  Ward's  was  for  a  public 
purpose? 
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To  which  Mr.  Biddle  replied: 

Mr.  Biddle.  Certainly  I  do. 

Then  the  following  colloquy  took  place: 

Mr.  Curtis.  For  what  purpose  did  the  Goveniment  use  it? 
Mr.  Biddle.  To  operate  the  plant.     You  mean  what  was  the  public  purpose 
18  that  vour  question,  Mr.  Curtis?  ' 

Mr.  Curtis.  Yes. 
Mr.  Biddle.  To  operate  the  plant. 

Now  while  Mr.  Biddle  was  operating  the  plant  you  say  that  the 
orders  fell  down  50  percent? 

Mr   Avery.  As  soon  as  it  was  in  the  hands  of  the  Government 
they  fell  down  between  40  and  50  percent.     In  that  time  I  was  not 
permitted  to  be  in  the  building  and  I  got  my  information  indirectly 
But  say  that  they  fell  off  30  to  50  percent  as  the  result  of  the  indig- 
nation of  the  public. 

Mr.  Curtis.  They  assisted  the  war  effort  by  50  percent  in  reverse? 

Mr.  AvERY.  It  is  just  about  the  same  as  the  War  Labor  Board 
punishing  the  laborer  by  taking  the  owner's  plant.  We  enjoyed  that 
kmd  of  a  situation  through  the  kindness  of  the  customers. 

Mr.  Curtis.  This  morning  I  inquired  about  the  public  announce- 
ment made  by  the  union  that  the  strike  was  over,  that  they  were 
going  back  to  work,  which  announcement  occurred  2  days  before  the 
Government  attempted  to  take  possession  of  the  plant.  Will  you, 
or  your  associates,  attempt  to  secure  for  this  committee,  and  insert 
m  the  permanent  record,  a  copy  of  the  newspaper  article  or  articles 
that  show  that? 

Mr.  AvERY.  Yes,  we  will. 

The  Chairman.  Mr.  Elston? 

Mr.  Elston.  Mr.  Avery,  what,  if  anything,  did  the  Government 
accomplish  by  taking  over  your  plant,  that  you  couldn't  have  accom- 
phshed  if  they  hadn't  taken  it  over  at  all? 

Mr,  Avery.  Nothing  that  I  know  of,  except  to  discover  the  stata 
of  mind  of  tbe  public  which  made  them  search  for  a  new  objective, 
and  that  having  gotten  into  this  illegally,  how  in  the  devil  to  get 
out.     [Laughter.] 

Mr.  Elston.  It  was  just  about  as  hard  to  keep  the  Government  in 
after  they  got  in,  as  it  was  to  keep  them  out  in  the  first  place? 

Mr.  Avery.  They  had  an  awfully  hard  time  figuring  how  they 
might  lay  the  thing  down,  because  it  was  an  increasing  burden  and 
the  indignation  of  the  public  was  real  and  growing,  and  the  indigna- 
tion is  manifesting  itself  as  a  kind  of  an  education  in  the  realities  that 
are  flooding  the  country,  from  such  information  as  I  am  able  to  get. 

Mr.  Elston.  What  might  commonly  be  called  a  "hot^^potato?" 

Mr.  Avery.  Yes,  sir;  a  remark  very  frequently  used. 

The  Chairman.  Does  anybody  else  have  any  questions  of  Mr. 
Avery?     (No  response.) 

The  committee  will  then  take  a  recess  until  10  o'clock  tomorrow 
morning. 

(Whereupon,  at  4:25  p.  m.,  the  committee  recessed  until  10  o'clock 
Wednesday  morning,  eTune  7,  1944.) 


INVESTIGATION  OF  SEIZUKE  OF  MONTGOMEBY  WAED  i  CO. 


WEDNESDAY,  JUNE  7,  1944 

House  of  Representatives, 
Select  Committee  To  Investigate 

Montgomery  Ward  Seizure, 

Washingtorif  D.  C. 

The  select  committee  met,  pursuant  to  adjournment,  at  10  a.  m., 
in  the  committee  room  of  the  Committee  on  Ways  and  Means,  New 
House  Office  Building,  Hon.  Robert  Ramspeck  (chairman)  presiding. 

Present:  Representatives  Ramspeck  (chairman),  Clark,  Byrne, 
Monroney,  Dewey,  Elston,  and  Curtis. 

The  Chairman.  The  committee  will  come  to  order,  please. 

Mr.  Avery,  I  would  like  to  ask  you  one  more  question  before  we 
take  up  with  your  associates. 

STATEMENT  OF  SEWELI  L.  AVERY  ACCOMPANIED  BY  STUART  S. 

BALL  AND  JOHN  A.  BARR— Resumed 

The  Chicago  Times  has  sent  me  a  copy  of  an  editorial — I  don't 
know  what  date  it  is — but  anyway,  it  is  in  the  form  of  an  open  letter 
to  me  as  chairman  of  the  committee.  Among  other  things,  in  this 
editorial  they  quote  what  they  claim  is  a  statement  you  made.  The 
statement  is  as  follows: 

Labor  is  an  inescapable  commodity  governed  by  the  law  of  suppy  and  demand. 

I  just  wanted  to  ask  you  whether  or  not  you  made  that  statement? 

Mr.  Avery.  I  made  a  statement  that  could  be,  by  the  Times, 
screwed  into  that  kind  of  a  misstatement.  It  was  this,  that  the 
rules  of  supply  and  demand  affect  the  individual  and  the  worker. 

The  Chairman.  All  right,  sir. 

Mr.  Avery.  Does  anyone  question  that  that  is  not  so? 

The  Chairman.  If  you  are  asking  me,  I  would  say  yes. 

Mr.  Avery.  I  would  understand  that. 

The  Chairman.  Of  course,  it  is  affected  by  the  law  of  supply  and 
demand,  but  I  don't  think  labor  is  a  commodity. 

Mr.  Avery.  I  think,  for  your  understanding,  I  will  say  this,  that 
I  mean  that  under  these  war  conditions  our  labor  circumstances  have 
advanced  to  whatever  condition  you  want  to  describe  it,  as  a  result 
of  the  great  demand  for  labor  and  its  extreme  shortage  due  to  the  war. 

The  Chairman.  Do  you  recall  when  that  statement  was  made? 

Mr.  Avery.  No;  it  was  an  incidental  and  a  minor  thing  that  I  can 
hardly  recall  at  all;  and  it  was  not  said  in  any  public  relation,  but  I 
imagine  some  discussion  with  a  friend,  and  someone  has  interpreted 
that,  and  it  is  such  a  frail  affair  as  to  be  almost  best  answered  by 
saying  altogether  that  the  conversation  didn't  exist. 
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The  Chairman.  The  implication  of  it  is  that  labor  is  not  to  be 
considered  any  more  than  an  inert  package  of  goods. 

Mr.  Avery  That  isn't  the  situation  at  all.  Of  com-se,  the  political 
sigmficance  of  that  is  that  human  beings  are  to  be  treated  like  wheat 
or  any  actual  commodity.  Unfortunately,  that  circumstance  is  the 
great  problem  that  the  world  faces.  I  imagine  if  we  were  to  look  at 
India  that  we  might  have  to  answer  that  the  situation  there  was  a 
commodity  situation  in  which  the  demands  of  the  population  quite 
exceeded  any  powers  of  production,  and  that  they  starve  and  have 
starved  for  centuries,  and  will  so  long  as  that  imbalance  maintains. 

The  Chairman.  Even  little  Japan  is  more  or  less  in  that  same 
category. 

You  don't  look  upon  the  people  who  work  for  Montgomery  Ward 
as  entitled  to  no  more  consideration  than  a  farm  implement,  do  you? 

Mr.  Avery.  I^m  very  glad  to  quiet  your  disturbed  state  of  mind 
sir,  by  saying  that  if  I  had  a  brutal  character  of  that  sort ' 

The  Chairman  (interposing).  Don't  put  words  in  my  mouth-  I 
didn  t  say  any  such  thing  as  that,  Mr.  Avery.  I  am  giving  vou^ 
opportunity  to 

Mr.  Avery  (interposing).  The  imphcation,  of  course,  after  12  years 
of  vicious  assault,  is  that  any  people  working  in  an  industrial  Hfe 
and  particularly  with  the  large  corporations  and  capitalism,  is  the 
kmd  of  an  animal  that  the  imphcation  is  trying  to  get  over;  and  to 
recognize  the  unanswerable  economic  problems  that  we  are  all  stmg- 
glmg  hard  to  cure,  it  becomes  very  easy  to  point  out  that  these  great, 
powerful  institutions  are  headed  by  brutes  who  make  their  success 
by  crushing  the  people. 

Would  you  hke  me  to  deny  that  that  is  my  purpose  in  hfe? 

The  Chairman.  I  just  made  the  statement  that  I  didn't  presume 
that  you  felt  that  way  about  human  beings. 

Mr.  Avery.  Well,  thank  you.  I  got  the  impression  that  the  pur- 
pose  was  to  bnng  the  thing  up  and  to  leave  that  implication. 

The  Chairman.  Well,  the  purpose  was  to  clear  up  a  public  editorial 
ma  paper  m  your  own  city,  which  is  addressed  to  me  as  chau-man  of 
this  committee;  and  I  am,  of  course,  presuming  that  you  would  agree 
that  any  newspaper  has  a  right  to  discuss  this  matter. 

Mr.  Avery.  I  should  say  they  had,  and  that  New  Dealer  has 
wider  rights  and  goes  beyond  them  with  less  regard  for  the  truth  than 
most  papers  you  would  be  familiar  with. 

The  Chairman.  Of  course,  I  am  not  familiar  with  the  Chicago 
Times.  ^ 

Mr.  Avery.  Well,  you  are  in  a  position  to  become  familiar  with  it 
right  now. 

xyr'^^r  Chairman.  All  right,  sir.  I  just  want  to  say  to  you,  though, 
Mr.  Avery,  that  I  thought  it  was  important  enough  to  give  you  an 
opportunity  to  answer  it. 

Mr.  Avery.  Well,  I  would  like  to  answer  it  very  seriously,  which 
I  have  done;  and  I  would  like  to  say  that  I  head  an  institution  formed 
by  a  man  named  Aaron  Montgomery  Ward  who,  as  a  boy,  deter- 
mined to  go  into  merchandising,  and  spent  his  early  hfe  in  moving 
™^  one  position  to  another  in  Chicago  until  he  discovered  a  device 
that  had  perhaps  been  leitfned  to  some  degree  before,  but  he  brought 
mto  existence  something  that,  as  a  human  benefaction,  is  the  thing 
we  are  speaking  about,  and  it  was  a  means  of  bringing  economy  so 
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that  the  consumer — ^which  includes  us  all — could  get  more  for  less; 
and  the  ear  that  the  pubUc  gives  to  Montgomery  Ward's  service  has 
been  extended  to  all  the  economies  that  have  come  up  by  that  better 
thing  of  distribution  that  Mr.  Monroney  was  on  the  edge  of  yester- 
day. That  thing  involves  a  service.  I  should  like  to  declare,  sir, 
that  I  was  attracted  to  this  position  because  it  seemed  to  me  in  the 
corporation's  ability  to  benefit  the  millions  we  had  an  institution 
that  had  something  of  the  spiritual  in  it  beyond  even  the  normal 
economic  life,  because  we  must  make  and  distribute  our  wealth  if  we 
are  to  have  those  things  in  rights  and  privileges  and  education  and 
health  that  we  long  to  have  the  race  attain. 

As  the  head  of  it  I  have  felt  that  obligation,  and  I  do  become  a 
Httle  annoyed  and  sensitive  when,  in  the  face  of  those  efforts  which 
have  been  earnest  and  moderately  successful,  I  find  I  attain  the 
classification  of  someone  with  entirely  different  objectives. 

The  Chairman.  Well,  you  have  been  successful  with  Montgomery- 
Ward,  haven't  you? 

Mr.  Avery.  Well,  Montgomery  Ward  has  been  successful  with  me. 

The  Chairman.  I  mean,  the  profits  of  the  business  have  increased 
under  your  administration? 

Mr.  Avery.  I  think  all  operating  concerns  have  had  the  benefit 
of  an  upUft  from  the  depression  of  1931,  in  almost  a  steady  line  over 
into  this  war  era,  which  has  made,  of  course,  some  of  the  heights  that 
the  business  attains. 

The  Chairman.  How  do  your  profits  for  1943  compare  with  those 
for  1942? 

Mr.  Avery.  Well,  I  don't  remember.  They  very  greatly  improved. 
Starting  when,  did  you  say? 

The  Chairman.  I  said,  how  did  your  profits  for  1943  compare 
with  1942? 

Mr.  Avery.  They  were  less. 

The  Chairman.  They  were  less? 

Mr.  Avery.  Yes. 

The  Chairman.  Were  your  sales  less  or  more? 

Mr.  Avery.  The  sales  were  less. 

The  Chairman.  Your  sales  were  less? 

Mr.  Avery.  Yes. 

Mr.  Congressman,  in  the  back  of  the  annual  statement  of  Ward's 
there  are  a  half  a  dozen  tables  that  show  the  change  in  all  the  elements 
that  measure  success,  for  a  period  of  10  years,  and  we  would  be  very 
glad  to  produce  that. 

The  Chairman.  I  don't  think  it  is  important  enough.  I  just 
wanted  to  bring  out  that  you  had  improved  the  financial  situation  of 
the  company,  which  I  understood  was  true. 

Mr.  Avery.  Yes,  sir. 

The  Chairman.  Mr.  Elston? 

Mr.  Elston.  Mr.  Avery,  I  believe  you  testified  yesterday  as  to  the 
number  of  stockholders  in  your  company.  Do  any  of  your  employees 
own  stock  in  your  company? 

Mr.  Avery.  Yes;  I  think  a  large  number. 

Mr.  Elston.  That  includes,  does  it  not,  those  who  are  members 
of  a  union  as  well  as  those  who  may  not  be  members? 

Mr.  Avery.  We  don't  know  who  are  or  who  are  not  members  of 
the  union,  Mr.  Elston,  and  we  make  it  a  principle  of  avoiding  that. 
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We  have  an  educational  system  that  Mr.  Barr  has  conducted  here  for 
several  years,  in  which  the  distmguishing  between  those  who  are 
union  members  and  who  are  not  union  members  is  made  a  matter  of 
determined  indifference. 

Mr.  Elston.  You  treat  them  all  alike? 

Mr.  Avery.  We  treat  them  absolutely  ahke. 

Mr.  Elston.  That  is  all. 

The  Chairman.  There  is  just  one  other  thing  that  occurs  to  me. 
Mr.  Avery,  you  said  yesterday,  at  some  time  in  your  testhnony,  that 
Henry  Ford  and  General  Motors  didn't  like  the  unions  any  better 
than  you  did. 

Mr.  Avery.  I  asked  if  you  thought  they  did.  You  didn't  answer 
that. 

The  Chairman.  Of  course,  I  don't  know.    Do  you? 

Mr.  Avery.  I  have  a  strong  impression  from  their  activities. 

The  Chairman.  The  implication  was  that  you  thought  they  had 
been  forced  into  signing  contracts  with  the  unions. 

Mr.  Avery.  I  assure  you  there  is  no  doubt  about  it. 

The  Chairman.  There  is  no  doubt  about  it? 

Mr.  Avery.  No,  sir. 

The  Chairman.  All  right,  sir. 

I  think  we  will  take  up  Mr.  Barr  next. 

Mr.  Byrne,  have  you  any  questions? 

Mr.  Byrne.  Mr.  Barr  is  a  gentleman  who  might  be  able  to  answer 
some  of  the  questions  I  asked  of  Mr.  Avery  yesterday. 

The  Chairman.  Mr.  Barr,  suppose  you  state  for  the  record  just 
what  your  job  is,  so  we  will  have  it  clear  in  our  minds. 

Mr.  Barr.  The  title  of  my  position  is  manager  of  labor  relations 
for  Montgomery  Ward.  Under  that  I  am  directly  in  charge  of  all 
relationships  between  the  company  and  organized  labor.  All  nego- 
tions  between  the  company  and  any  labor  unions  are  conducted  by 
nae  or  under  my  supervision.  In  addition  to  that,  I  am  interested  iia 
the  relations  and  welfare  of  the  employees  of  the  corporation  generally. 

The  Chairman.  How  long  have  you  been  with  the  company? 

Mr.  Barr.  Since  October  1,  1938.  I  was  with  the  company  back 
m  1933  and  1934  for  a  couple  of  years. 

The  Chairman.  Has  your  experience  with  labor  relations  included 
some  other  employment  elsewhere? 

Mr.  Barr.  No;  my  experience  in  the  field  of  labor  relations  has 
been  gained  during  my  employment  with  Ward's. 

The  Chairman.  All  right,  Mr.  Byrne. 

Mr.  Byrne.  Mr.  Barr,  are  you  in  a  position  to  advise  us  as  to  the 
question  of  preferential  priorities  of  the  Montgomery  Ward  Co.  sought 
for  the  war  effort? 

\/r^^  Barr.  Mr.  Ball  is  in  a  better  position  than  I  am  to  handle  that, 
Mr.  Byrne.  Mr.  Ball  is  the  head  of  the  company's  law  department, 
and  under  his  supervision  those  priority  problems  are  handled.  I 
have  had  no  direct  connection  with  them. 

Mr.  Byrne.  Are  you  in  a  position  to  answer  a  question  as  to  the 
business  of  Montgomery  Ward  with  our  Government  relative  to 
lend-lease? 

Mr.  Barr.  No.     Mr.  Ball  will  be  in  a  position  to  handle  that. 
Mr.  Byrne.  I  have  no  more  questions. 
The  Chairman.  Mr.  Dewey? 
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Mr.  Dewey.  Mr.  Barr,  after  the  election  which  took  place  while 
the  Montgomery  Ward  Co.  was  under  the  management  and  control 
of  the  Government,  the  next  step,  I  presume,  would  be,  a  bargaining 
unit  having  been  developed  by  that  election,  to  take  some  steps  in 
regard  to  a  new  contract.     Is  that  correct? 

Mr.  Barr.  Yes.  Following  the  election,  which  was  held  the  first 
part  of  May,  the  union  made  a  request  of  us  to  meet  with  them  for  the 
purpose  of  bargaining  a  new  contract,  and  that  meeting  was  held. 

Mr.  Dewey.  Would  you  elaborate  a  little  about  this?  I  have  had 
it  brought  to  my  attention  that  nothing  has  developed  out  of  that 
meeting.  There  were  some  statements  to  that  effect  in  the  paper, 
and  they  made  a  point  of  the  fact  that  there  was  no  progress  being 
made,  and  that  there  was  some  dissatisfaction  due  to  that  on  the 
part  of  the  union,  that  they  were  in  exactly  the  same  position  that 
they  were  prior  to  the  election,  and  that  there  had  been  no  progress 
made.     Could  you  tell  me  what  are  the  steps 

Mr.  Barr  (interposing).  Yes;  I  will  be  glad  to  comment  upon  that. 
I  think  I  know  to  what  you  refer. 

This  union  lias  published  many  false  charges,  the  substance  of 
which  has  been  that  Ward's  has  failed  to  bargain  with  them  in  good 
faith. 

Mr.  Dewey.  As  a  matter  of  fact,  that  was  exactly  what  I  saw,  that 
Ward's  would  not  bargain  with  them;  and  naturally  that  is,  I  think, 
something  that  should  be  brought  out  here  at  this  time,  as  to  what 
steps  are  proper  and  whether  all  effort  has  been  made  on  both  sides  to 
reach  an  agreement. 

Mr.  Barr.  Yes;  I  will  be  glad  to  comment  upon  that. 

We  have  met  with  this  union  and  bargained  with  it,  with  respect  to 
any  and  all  demands  which  it  has  made  against  the  corporation, 
whenever  requested  to  do  so.  We  have  negotiated  with  them  or 
bargained  with  them  on  all  of  the  points  which  they  have  raised. 

In  this  current  bargaining,  as  I  mentioned,  only  one  meeting  has  been 
held.  That  meeting  was  ended  with  the  thought  that  further  meetings 
were  to  be  held  for  the  purpose  of  further  negotiations  on  some  of  the 
points  which  had  been  raised. 

It  is  true  that  at  this  time  no  agreement  has  been  reached  with  this 
union.  This  union  has  announced  at  various  times  since  the  beginning 
of  our  relationship  that  they  would  never  sign  a  contract  with  Mont- 
gomery Ward  unless  the  contract  provided  for  some  form  of  closed 
shop. 

For  example,  we  have  a  local  of  this  same  international  union  which 
has  organized  our  employees  in  the  retail  store  which  we  have  in 
Detroit.  I  met  with  that  union  in  Detroit,  a  year  or  a  year  and  a  half 
ago,  in  a  series  of  bargaining  meetings,  and  reached  an  agreement 
there  with  respect  to  wages,  hours,  and  various  conditions  of  em- 
ployment— vacations,  holiday  pay,  and  things  of  that  sort — which 
came  up. 

We  reduced  our  points  of  agreement  to  written  form,  in  the  form  of 
a  contract.  However,  this  local,  this  C.  I.  O.  local  at  Detroit,  refused 
to  sign  the  agreement  because,  they  said  to  me,  ^*We  are  under  instruc- 
tions from  our  international  oflScers  not  to  sign  any  contract  with 
Montgomery  Ward  which  does  not  provide  for  some  form  of  the  closed 
shop."  The  particular  form  of  the  closed  shop  that  they  were  talking 
about  there  is  what  is  generally  referred  to  as  the  union  shop,  which  is 
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identified  to  mean  that  all  of  the  employees  must  join  the  miion 
within  10  days  in  order  to  retain  their  jobs. 

We  have  bargained  with  this  union  as  we  h^ve  bargained  with 
various  other  unions  at  other  locations  where  our  employees  have 
organized  together  into  a  labor  organization,  and  those  negotiations 
at  many  other  places  with  other  unions  have  resulted  in  signed,  written 
labor  contracts 

Mr.  Dewey  (interposing) .  May  I  interrupt?    Was  it  the  same  local? 

Mr.  Barr.  No  ;  I  say  with  other  unions. 

This  union  at  Chicago  has  made  charges  on  many  previous  occasions, 
as  I  mentioned,  to  the  effect  that  the  company  fails  to  bargain  with 
them.  They  do  that  as  a  part  of  this  propaganda  program  which  was 
referred  to  yesterday,  in  an  attempt  to  smear  the  company's  policy 
in  the  eyes  of  the  employees  and  the  company's  customers  and  the 
pubhc  generally. 

Back  in  1941  they  presented  that  failure  to  bargain  charge  to  the 
National  Labor  Relations  Board,  which  has  the  authority  under  the 
law,  the  National  Labor  Relations  Act,  to  enforce  thejegal  obligation 
of  employers  to  bargain  collectively  with  any  union  chosen  by  the 
majority  of  its  employees 

Mr.  Dewey  (interposing).  Would  that  be  called  an  unfair  labor 
practice? 

Mr.  Barr.  The  failure  to  bargain  with  a  union  is  known  as  an 
unfair  labor  practice,  and  is  so  specified  under  the  National  Labor 
Relations  Act.  The  National  Labor  Relations  Board  held  a  hearing 
in  1941  on  this  union's  charge,  the  one  which  you  mentioned,  that  the 
company  failed  to  bargain  with  it  in  good  faith.  The  Labor  Relations 
Board  held  a  hearing  on  that,  and  after  investigating  the  facts  and 
after  completing  their  hearing,  dismissed  the  charge  and  found  that 
the  company  had  bargained  with  this  union  in  good  faith. 

I  might  say,  in  further  explanation  of  that  charge,  that  this  union 
has  expressed  the  philosophy  from  the  beginning  that  a  failure  to 
grant  their  demands  is  a  failure  to  bargain,  and  it  is  upon  that  basis 
that  they  make  the  charge,  because  they  have  made  demands  upon 
us  which  we  have  not  seen  fit  to  grant.  But  as  the  Labor  Relations 
Board  expressly  said  in  the  case  to  which  I  have  iust  referred,  the 
law  does  not  impose  upon  an  employer  the  legal  obligation  to  accept 
the  demands  made  upon  him.  He  is  under  an  oblgation  to  bargain 
with  the  union,  and  that  we  have  done;  and  as  I  say,  at  many  loca- 
tions that  bargaining  has  resulted  in  signed,  written  contracts.  It 
has  not  in  Chicago. 

Mr.  Dewey.  In  the  Chicago  case,  are  any  of  the  points  except  the 
maintenance  of  membership  settled?  Is  the  stumbling  block  just 
that  one,  or  are  there  other  stumbling  blocks,  or  do  you  not  arrive  at 
those  because  the  main  one  seems  to  block  all  considerations? 

Mr.  Barr.  Well,  I  would  state  it  this  way:  During  our  current 
bargaining  at  Chicago,  the  union  presented  some  17, 1  believe,  separate 
demands  against  the  company.  We  have  discussed,  and  negotiated 
with  them,  each  of  those  demands.  In  other  words,  their  demand  for 
a  so-called  union  shop  is  not  the  only  point  upon  which  we  are  in 
disagreement.  There  are  othei-s.  However,  most  of  the  others  flow 
from  that  same  principle  and  are  tied  up  with  the  same  principle  of 
granting  a  special  privilege  to  the  union,  or  favoring  those  employees 
who  are  union  members  over  the  employees  who  are  not  union  mem- 
bers; and  as  was  stated  here  by  Mr.  Avery  a  few  minutes  ago,  it  is, 
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and  has  been  all  through  this  period,  our  well-established  poUcy  to 
treat  all  of  the  employees  ahke,  and  not  to  give  one  employee  an  ad- 
vantage over  another,  either  because  he  is  a  union  niember  or  because 
he  is  not  a  union  member,  but  to  treat  them  all  alike. 

So  most  of  our  differences  with  this  union  have  arisen  from  that 
principle.  That  doesn't  mean  that  there  aren't  other  things,  that 
you  would  say  are  disassociated  from  that  principle,  in  which  we^are 
not  in  full  agreement.  For  example,  this  union  made  a  demand 
upon  this  company  that  all  of  the  wage  rates  in  the  plant  be  increased 
a  flat  10  cents  an  hour.  The  company  has  given  consideration  to 
that  demand  and  carefully  analyzed  the  wage  rates  which  prevail 
in  our  place  at  this  tune,  comparing  them  with  the  wage  rates  pre- 
vailmg  in  other  establishments  in  this  industry  in  Chicago.  As  a 
result  of  that  we  have,  in  a  counteroffer  to  the  union — which  has 
been  submitted  to  them  in  writing— offered  some  upward  adjustments 
in  our  wage  rates.  We  have  not  agreed  to  the  flat  10  cents  an  hour 
increase,  don't  you  see,  but  we  have  offered  some  mcreases.  That  is 
the  status.  We  are  not  in  agreement  on  that  point,  but  it  is  being 
bargained,  I  would  say. 

Mr.  Dewey.  May  I  ask  you  this:  In  connection  with  the  Little 
Steel  agreement,  there  was  what  has  been  variously  referred  to  as 
''holding  the  line,"  and  if  I  recall  it  the  increases  were  to  be  15  percent 
over  and  above  the  wages  paid  on  January  1,  1941.  Would  you 
believe  that  the  wages  paid  in  Ward's  would  have  followed  along, 
because  that  is  supposed  to  have  been  somewhat  in  line  with  the 
increased  cost  of  living?  I  wonder  how  your  wages  have  kept  pace, 
percentagewise? 

Mr.  Barr.  Yes.  Our  experience  with  the  War  Labor  Board  has 
been  that  their  chief  effort  in  dealing  with  these  problems  has  been  to 
find  devious  manners  of  escape  from  adherence  to  that  so-called 
Little  Steel  formula. 

For  example,  back  in  the  fall  of  1942,  at  the  time  the  War  Labor 
Board  issued  its  first  wage  order  against  Ward's,  the  wage  rates 
prevailing  in  our  Chicago  properties  in  the  fall  of  1942  were  substan- 
tially more  than  15  percent  higher  than  the  rates  had  been  in  January 
of  1941.  As  I  recall  the  figure  now,  it  was  approximately  26  percent 
higher.     Nevertheless,  the  \^'ar  Labor  Board  issued  a  flat 

Mr.  Dewey  (interposing).  Was  that  an  average? 

Mr.  Barr.  That  was  an  average;  the  average  was  26  percent 
higher.  Nevertheless,  the  War  Labor  Board  was  not  deterred  by 
that  from  ordering  a  flat  5  cents  an  hour  increase  in  Ward's  Chicago 
plant— that  in  the  face  of  a  finding  also,  made  by  wage  analysts  of 
the  Bureau  of  Labor  Statistics  of  the  Department  of  Labor,  that  the 
wage  rates  then  prevailing  in  Ward's  retail  store  at  Chicago  were 
higher  than  the  wage  rates  prevailing  in  any  comparable  store  in 
that  area.  That  is,  the  Bureau  of  Labor  Statistics  came  in,  made  a 
survey  of  Marshall  Field  and  the  other  chief  department  stores  in 
Chicago,  and  found  that  Ward's  wage  rates  were  the  highest,  and 
that  is  a  report  on  file.^  But  5  cents  an  hour  was  added  against 
Ward's.  No  order,  or  no  requirement  of  the  law,  was  made  that 
other  employers — Sears,  Roebuck  or  any  of  Ward's  competitors — 
should  raise  their  wage  rates  5  cents. 

Ward's  accepted  that  order  and  put  the  wage  increase  into  effect. 

I  am  just  reminded  that  the  professed  basis  upon  which  that  5-cent 
increase  was  ordered  was  so-called  secret  information  in  the  hands  of 
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the  Board  and  certain  of  their  representatives  who  had  made  this 
study,  the  basis  never  being  revealed  to  us  so  that  any  direct  attack 
could  be  made  against  it. 

The  wage  rates  which  now  prevail,  to  answer  the.  last  part  of  your 
question  as  I  understand  it,  the  wage  rates  which  now  prevail  in  each  . 
and  all  of  our  properties  at  Chicago  are  substantially  more  than  15 
percent  higher  than  those  rates  were  in  January  of  1941. 

Mr.  Dewey.  Substantially  more,  you  say? 

Mr.  Barr.  Substantially  more  than  15  percent  above. 

Mr.  Dewey.  I  have  just  two  other  questions.  One  of  them  is  this: 
I  tmderstand  that  the  so-called  Schwinn  warehouse  has  been  unionized 
for  a  long  period? 

Mr.  Barr.  Since  the  summer  of  1940. 

Mr.  Dewey.  Now,  was  there  a  contract  with  that  union,  and  is  it 
the  same  union  that  you  are  now  dealing  with? 

Mr.  Barr.  It  is  the  same  union.  We  have  never  had  a  contract 
with  the  union  covering  the  Schwinn  warehouse.  It  was  in  connection 
with  the  bargaining  over  a  Schwinn  warehouse  contract  that  the  union 
made  its  charge,  in  the  spring  of  1941,  that  the  company  had  failed  to 
bargam  with  it  in  good  faith.  That  is  the  case  that  I  previously  re- 
ferred to,  where  the  National  Labor  Relations  Board  found  that  the 
company  had  bargained  with  this  union  in  good  faith.  That,  I  might 
add,  as  I  stated  in  my  prepared  statement  submitted  yesterday,  is  the 
only  case  that  we  have  had  with  this  union  in  Chicago  before  the 
National  Labor  Relations  Board,  and  that  case  was  decided  in  favor 
of  Ward's. 

Mr.  Dewey.  What  was  the  final  result  of  the  election  held  at  the 
time  the  Government  was  in  possession  of  the  plant?  As  I  under- 
stand it,  theretofore  there  had  been  various  bargaining  units,  but  in 
that  election  it  gives  an  over-all  picture,  I  would  suppose,  of  the 
Chicago  operations,  due  to  the  fact  that  they  were  all  bundled  to- 
gether into  one  ballot;  is  that  correct  or  is  that  not  correct? 

Mr.  Barr.  No,  the  election  held  in  May — on  May  7,  I  believe  it 
was,  or  May  9 — was  not  an  election  among  all  of  Ward's  employees 
in  Chicago.  As  I  pointed  out  in  my  statement  yesterday,  several 
thousand  employees  located  in  the  same  building  with  the  retail  store 
were  excluded  from  the  election.  They  were  excluded  because  the 
union,  although  having  some  members  among  those  employees,  was 
not  particularly  strong,  while  at  the  same  time  the  Board  went  over 
4  miles  away,  to  the  Schwinn  warehouse,  and  included  it  in  the  same 
unit.  You  see,  previous  to  May  of  this  year,  this  order  of  the  Labor 
Relations  Board  which  we  have  referred  to,  the  Schwinn  warehouse, 
the  mail-order  house,  and  the  retail  store  had  been  established  by  the 
Labor  Relations  Board  as  separate  bargaining  units,  and  the  previous 
elections  had  been  held  in  each  of  those  places  separately. 

However,  as  a  part  of  the  gerrymandering  of  their  May  2  order, 
they  joined  them  all;  and  then  when  it  came  to  counting  the  ballots — 
and  I  was  there— they  dumped  the  ballots  from  one  box  into  the  other 
box  and  stirred  them  all  up  so  as  to  make  it  impossible  to  determine 
the  independent  vote  of  the  retail  store  and  the  other  individual 
branches. 

Mr.  Dewey.  What  was  the  final  count  or  tally  on  the  election? 
Mr.  Barr.  The  majority  of  the  employees  who  voted,  voted  for  the 
union  as  their  representative.     I  can  give  you  the  exact  figures. 
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Mr.  Dewey.  I  would  like  to  get  the  exact  figures  as  to  the  number 
of  people  that  cast  ballots,  and  the  pros  and  cons. 

Mr.  Barr.  The  company  has,  in  its  employ  in  Chicago,  between 
7,000  and  8,000  employees  who  would  be  ehgible  for  membership  in 
this  union.  However,  the  Labor  Relations  Board  limited  the  election 
to  approximately  4,700  of  those  employees. 

In  the  unit  comprising  the  Schwinn  warehouse,  the  mail-order 
house,  and  the  retail  store,  there  were  4,737  ehgible  voters.  Of  that 
group  3,905  cast  votes,  of  which  2,340  were  for  the  union  and  1,565 
were  against  the  union.  There  were  273  additional  votes  cast  which 
were  challenged,  and  inasmuch  as  the  273  was  not  suflficient  to  swing 
the  election  either  way,  they  were  not  examined  or  the  vaUdity  of 
the  challenge  determined  by  the  Board. 

Mr.  Dewey.  Would  you  just  go  back  one  moment  to  the  total — I 
put  down  the  number  of  voters  ehgible  and  the  ones  who  voted  pro 
and  con,  but  I  did  not  put  down  the  total  number  of  employees. 

Mr.  Barr.  I  say  there  are  between  7,000  and  8,000  employees  em- 
ployed in  our  properties  at  Chicago  who  would  be  eligible  for  member- 
ship in  this  union.  Now,  I  can  submit  later  a  more  exact  figure,  but 
it  is  approximately  from  7,000  to  8,000. 

Mr.  Dewey.  I  have  nothing  more. 

The  Chairman-  Mr.  Elston? 

Mr.  Elston.  Right  on  that  point,  Mr.  Barr,  do  I  understand  you 
to  say  that  prior  to  this  election  all  of  these  units  had  been  considered 
as  separate  bargaining  agencies? 

Mr.  Barr.  Yes,  sir;  and  they  had  been  so  established  as  separate 
bargaining  agencies  by  orders  of  the  National  Labor  Relations  Board. 

Mr.  Elston.  When  was  the  first  time  they  ever  consolidated  them 
and  compelled  a  vote  in  the  consolidated  form? 

Mr.  Barr.  On  the  order  of  May  2,  1944. 

Mr.  Elston.  Do  I  understand  you  to  say  that  they  consolidated 
the  Schwinn  warehouse,  the  retail  store,  and  the  mail-order  house 

Mr.  Barr  (interposing).  Into  one  bargaining  unit. 

Mr.  Elston.  Into  one  bargaining  unit,  but  excluded  the  other  four? 

Mr.  Barr.  By  the  "other  four,"  do  you  refer  to  the  four  other  bar- 
gaining units  that  had  been  previously  established? 

Mr.  Elston.  Yes. 

Mr.  Barr.  Yes.  These  other  four  imits  are  four  administrative 
departments,  which  had  been  separately  set  up  and  established  by 
agreement  between  the  union  and  the  company  at  various  times  during 
the  year  1942,  at  different  times  during  the  year  1942.  Those  other 
four  imits,  in  other  words,  had  not  been  established  by  the  Labor 
Relations  Board,  but  had  been  established  as  the  result  of  agreement 
between  the  union  and  the  company,  and  their  original  majority  in 
each  of  those  four  uints  had  been  determined  between  the  union  and 
the  company  by  checking  their  membership  cards  against  the  pay-roll 
list  in  the  respective  departments. 

In  this  order  of  May  2,  1944,  the  Board  established  as  a  second  bar- 
gaining unit  the  combination  of  the  four  administrative  departments 
which  had  been  previously  recognized,  and  those  four  departments 
voted  together  as  one  unit.  However,  it  is  significant  that  although 
the  company  has  a  large  number — 30  or  35 — administrative  depart- 
ments in  its  Chicago  properties,  the  Board  excluded  the  employees  of 
all  of  them  except  these  four  in  which  the  union  claimed  to  have  a 
majority. 
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Mr.  Elston.  How  were  they  excluded— by  order  of  the  Board? 

Mr  Barr.  By  order  of  the  Board.  In  other  words,  the  Board,  in 
Its  order,  specified  the  employees  who  were  eligible  to  vote  in  the 
election  of  this  second  unit,  and  it  included  in  that  only  the  employees 
of  these  four  departments. 

Mr.  Elston   What  reason  did  they  give  for  excluding  the  others? 

Mr.  Barr.  The  reason  for  that  was  that  the  union  only  claimed  to 
represent  the  majority  in  these  four.  In  other  words,  they  held  the 
election  only  in  the  units  in  which  the  union  claimed  to  represent  a 
majonty. 

*i,^c'^^-®'^^^*  ^^^*  possible  reason  did  they  give  for  consolidating 
the  bchwmn  warehouse,  the  retail  store,  and  the  mail-order  house? 
Mr.  Barr.  The  reason  which  they  gave  for  that,  I  set  forth  in  my 
statement  yesterday,  and  I  will  just  refer  to  that  briefly  again.  Mr. 
Keilly  explained  the  reason  for  that  to  this  committee  when  he  testified 
He  testified  at  pages  194,  219,  and  220  of  the  transcript  that  Ward's 
and  the  union  had  agreed  between  themselves  to  combine  these  three 
units  into  one  contract  back  in  December  1942.  The  exact  words  of 
lus  testimony  were  as  follows: 

The  reason  we  put  *  *  ♦  [the  Schwiim  warehoiisej  in  was  because  the 
compsny  and  the  union  themselves  had  combined  them  in  the  contract  of  1942 
which  had  expired. 

And  as  I  pointed  out  yesterday,  that  is  an  entirely  and  wholly  false 
reason  because,  as  a  matter  of  fact,  the  company  and  the  union  have 
never  agreed  to  combine  those  three  units. 

♦u^cf *i^^-^^^^'  ^^  ^^^^^  ^^^  similarity  between  the  work  performed  in 
the  bchwmn  warehouse  and  that  performed  in  the  retail  store  and  the 
mail-order  house? 

Mr.  Barr.  There  is  no  similarity  whatsoever  between  the  work 
performed  in  the  Schwinn  warehouse  and  the  retail  store.  There  is 
some  similarity  in  the  nature  of  the  work  in  some  of  the  departments 
as  between  the  Schwinn  warehouse  and  the  mail-order  house.  How- 
ever, the  Schwinn  warehouse  and  the  mail-order  house  and  the  retail 
store,  each  of  them  are  under  separate  management.  The  retail  store 
and  the  mail-order  house  are  across  the  street  from  each  other.  The 
Schwinn  warehouse  is  located  over  4  miles  away. 

Mr.  Elston.  Is  there  any  similarity  between  the  work  performed 
in  the  mail-order  house  and  the  retail  store,  and  in  the  departments 
that  were  excluded  by  the  order  of  the  National  Labor  Relations 
Board,  excluded  from  voting  in  this  election? 

Mr.  Barr.  Many  of  the  activities  in  the  departments  which  were 
excluded  are  exactly  the  same  or  quite  similar  to  many  of  the  activities 
which  were  included.  For  example,  the  clerical  activities  in  these 
various  departments  are  practically  the  same,  as  an  example  of  that. 

Mr.  Elston.  When  was  the  first  time  you  had  any  knowledge  at  all 
that  the  Schwinn  warehouse,  the  retail  store,  and  the  mail-order  house 
were  to  be  consolidated  for  voting  purposes? 

Mr.  Barr.  When  we  received  the  National  Labor  Relations  Board's 
order  of  May  2  of  this  year. 

Mr.  Elston.  Did  you  have  any  opportunity  to  argue  the  question 
about  whether  or  not  they  should  be  consolidated? 

Mr.  Barr.  The  Labor  Relations  Board,  acting  through  a  trial 
examiner  held  a  hearing  in  Chicago  on  April  29  and  on  May  1,  a 
2-day  hearing.     During  the  course  of  that  hearing  the  company 
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presented  to  the  Board  its  evidence,  presented  to  the  Board  the  facts 
which  pointed  out  the  sharp  distinctions  and  differences  in  the 
activities  of  these  two  places. 

For  example,  in  the  retail  store  they  are  on  a  44-hour  week  basis. 
The  Schwinn  warehouse  is  on  a  40-hour  week  basis.  The  retail  store 
employees  have  a  wholly  separate  wage  structure,  they  are  paid  on  a 
weekly  wage  basis.  The  Schwinn  warehouse,  on  the  other  hand,  the 
warehousing  activity  there,  is  on  an  hourly  basis.  There  is  no  tie-in 
or  similarity  between  the  wage  structure  and  the  hours  of  those  two 

Mr.  Elston.  You  said  a  moment  ago  something  about  the  National 
Labor  Relations  Board  holding  that  some  information  was  secret 

Mr.  Barr  (interposing).  That  was  the  War  Labor  Board. 

Mr.  Elston.  The  War  Labor  Board? 

Mr.  Barr.  That  is  right. 

Mr.  Elston.  Well,  what  reason  did  they  give  for  holding  that 
infoi-mation  to  be  secret? 

Mr.  Barr.  In  the  process  of  studying  and  analyzing  wage  rates 
from  time  to  time,  it  is  and  has  for  many  years  been  the  practice  of  the 
company  to  talk  with  and  compare  notes  with  other  employers  in 
the  vicinity  as  to  the  wage  rates  being  paid  for  similar  jobs,  jobs 
involving  similar  types  of  work. 

During  the  course  of  this  investigation  in  the  summer  of  1942,  the 
War  Labor  Board  appointed  as  its  representative  to  investigate  into 
this  wage  question  which  then  existed  in  Chicago,  one  Walter  Fisher, 
who  is  a  lawyer  in  Chicago.  Mr.  Fisher  and  his  representatives  went 
to  other  employers  and  secured  from  them  wage  rates  which  they 
were  paying  on  jobs  similar  to  Ward's  jobs.  However,  when  it  came 
to  the  matter  of  a  hearing,  where  this  evidence  of  other  wage  rates 
was  to  be  presented,  the  War  Labor  Board  and  its  agent,  Mr.  Fisher, 
refused  to  disclose  to  us  the  source  of  their  information.  For  example, 
they  would  come  in  and  say,  "Employer  A  is  paying  70  cents  an  hour 
for  such-and-such  a  job." 

We  would  say,  "Well,  we  have  made  a  rather  complete  examination 
of  this,  and  none  of  our  competitors  here  have  a  70-cent  rate  for  that 
job.  If  you  could  tell  us  who  employer  A  is,  we  would  be  happy  to 
look  into  that;  and  if  it  is  true,  there  would  be  no  argument  about  it.'* 

"No,  we  cannot  disclose  that,  we  cannot  tell  you  who  employer  A 


IS. 

So  we  had  no  way  of  checking  the  accuracy,  don't  you  see,  of  that 
statistical  information. 

Mr.  Elston.  You  mean  that  the  Board  wouldn't  even  give  you  the 

information? 

Mr.  Barr.  Yes;  that  is  exactly  what  I  mean.  There  was  no  oppor- 
tunity, as  we  have  said  before  here,  of  cross-examination— in  fact,  of 
any  examination  of  these  supposed  facts  upon  which  their  order  was 

based. 

Mr.  Elston.  In  other  words,  you  had  to  be  bound  by  their  decision, 
jut  had  no  opportunity  to  know  upon  what  they  based  their  decision 
except  their  own  word? 

Mr.  Barr.  Very  similar  to  that  process,  which  has  been  known  in 
the  books  as  a  star-chftmber  proceeding — no  disclosure.  As  has  just 
b^en  called  to  my  attention,  the  rate  was  put  up  withouji  justification 
of  the  prevaihng  market  rate,  which  we  knew;  and  as  I  pointed  out 


» 
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before,  it  was  imposed  on  Ward's  alone  and  upon  none  of  our  com- 
petitors. , 

Mr.  Elston.  And  was  that  in  violation  of  the  President's  hold- 
tne-lme  order? 

Mr.BARR.  Oh,  it  most  certainly  was.  As  I  stated  before,  our 
rates  then  and  our  rates  now  are  substantially  more  than  15  percent 
above  the  January  1941  level.  As  I  think  the  record  ah-eady  dis- 
closes, there  has  never  been,  in  this  matter,  any  wage  issue.  It  has 
been  our  practice  from  the  beginning  to  accept  the  wage  ordei*s  or 
wage  recommendations  of  the  War  Labor  Board,  regardless  of  how 
unfair  they  may  have  been. 

Mr.  Elston.  There  is  no  wage  controversy  now  between  your  com- 
pany and  the  union,  is  there? 

Mr.  Barr.  None  whatsoever  except  insofar  as  I  have  mentioned 
that  they  have  made  this  demand  for  a  flat  10-cent  increase. 

Mr.  Elston.  Well,  under  the  law  you  couldn't  grant  that,  could 
you? 

Mr.  Barr.  Under  the  law,  we  can  erant  no  increase.  The  rates 
are  entirely  under  governmental  control. 

Mr.  Elston.  Now  it  was  asked  yesterday,  but  I  want  to  ask 
you 

Mr.  Barr  (interposing).  Pardon  me— in  addition  to  that  it  has 
been  made  clear  that  this  order  of  the  War  Labor  Board  which  in 
some  way  or  another  formed  the  basis,  apparently,  for  the  seizure  of 
the  property,  involved  no  change  in  wages  rates  whatsoever. 

Mr.  Elston.  It  was  asked  of  another  witness  yesterday,  but  I  will 
ask  you  too  in  order  that  we  may  be  certain  about  it,  was  Montgomery 
Ward  &  Co.  prevented  at  any  time,  by  reason  of  the  strike  or  otherwise, 
from  filling  any  order  that  came  in  from  any  customer? 

Mr.  Barr.  None  whatsoever. 

Mr.  Elston.  Did  the  business  of  the  company  increase  or  decrease 
after  it  came  under  Government  control? 

T  i^^^'  ^^^^'  There  was  a  substantial— approximately  50-percent 
I  beheve  is  the  figure  which  has  been  mentioned— decrease  in  business 
during  that  period,  and  by  "that  period"  I  include  the  period  of 
governmental  control  and  also  the  period  of  the  strike  which  immedi- 
ately preceded  it. 

Mr.  Elston.  That  would  be  between  what  dates? 

Mr.  Barr.  Well,  that  would  be  beginning  April  12.  We  will  be 
glad  to  secure  the  exact  figures  upon  the  volume  of  business,  and 
supply  them  to  you  if  you  would  like  them. 

Mr.  Elston.  Well,  I  think  it  would  be  interesting  to  put  them  in 
the  record. 

Mr.  Barr.  Very  well,  we  will  supply  them  gladly. 

Mr.  Elston.  Yesterday  there  was  some  testimony  about  the  use 
of  bayonets  in  the  office  of  Mr.  Avery,  and  since  there  is  quite  a  differ- 
ence of  opinion  between  Mr.  Avery's  testimony  and  that  of  the  Attor- 
ney General,  I  would  like  to  have  your  version  of  the  display  of 
bavonets  in  Mr.  Avery's  office? 

Mr.  Barr.  Yes,  sir;  I  was  there.  The  soldiers  came  into  the  office 
with  the  bayonets  affixed  to  the  end  of  their  rifles.  They  entered 
through  the  door  in  a  group.  On  the  particular  occasion  that  I  have 
m  mind  there  were  four  of  them.  However,  they  did  not  remain  in  a 
group,  after  entering  the  office,  but  deployed  themselves  in  the  room. 
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That  is,  there  was  one  in  this  corner,  and  one  on  the  other  side,  and  so 
forth,  and  they  stood  with  bayonets  fixed,  and  at  "charge"  position. 

Mr.  Elston.  Will  you  indicate  that  position? 

Mr.  Barr.  You  mean  you  would  like  me  to  illustrate  it? 

Mr.  Elston.  Indicate  what  you  mean  by  a  "charge"  position,  how 
they  held  their  guns? 

Mr.  Barr.  Well,  I  am  not  too  well  acquainted  with  military  terms, 
but  as  I  understand,  it  is  described  as  at  a  "charge"  position.  They 
held  them  like  this.     [Indicating.] 

Mr.  Elston.  That  is  with  guns  in  almost  a  parallel  position  with 
the  floor? 

Mr.  Barr.  On  about  a  45°  angle, 

Mr.  Elston.  Where  were  those  bayonets  pointed? 

Mr.  Barr.  Well,  they  were  pointed  at  the  end  of  the  rifle.  The 
rifle  was  held  at  about  a  45°  angle. 

Mr.  Elston.  Toward  whom  were  they  pointed? 

Mr.  Barr.  They  were  pointed  toward  the  center  of  the  room,  and 
they  would  be  pointed  toward  anyone  who  walked  in  front  of  them. 
They  did  not  point  their  bayonets  at  any  individual. 

Mr.  Elston.  Now,  there  is  some  discrepancy  also  about  the  person 
who  gave  the  order  to  remove  from  his  office  Mr.  Avery.  Will  you 
tell  us  what  you  heard  about  that? 

Mr.  Barr.  Yes;  I  will,  and  to  be  exactly  sure  that  I  am  right,  I 
will  refer  to  some  notes  which  were  made  at  the  time. 

Mr.  Biddle  first  turned  to  Mr.  Taylor  and  said  to  Mr.  Taylor, 
"Mr.  Taylor,  will  you  ask  Major  Webber  to  take  Mr.  Avery  out  of 
the  plant,  please?" 

Mr.  Taylor  then  turned  to  Mr.  Avery  and  said,  "On  the  advice  of 
Mr.  Biddle  I  ask  you  to  leave  the  plant." 

Then  there  was  some  further  discussion  in  which  Major  Webber 
made  the  remark,  "I  must  obey  my  order."  Mr.  Biddle  became  a 
brt  irritated  by  the  delay,  and  then  shouted,  or  said  in  a  loud  voice, 
"What  are  you  waiting  for?     Throw  him  out." 

The  Chairman.  May  I  interrupt  you  at  that  point  for  a  question, 
Mr.  Elston? 

Mr.  Elston.  Yes. 

The  Chairman.  Who  made  those  notes? 

Mr.  Barr.  Mr.  Ball,  Mr.  Avery,  and  myself  were  all  in  the  room  at 
the  time.  Sitting  at  th<  open  door  to  an  anteroom  was  Mr.  John 
Branch,  who  serves  in  th^  capacity  of  secretary  to  Mr.  Avery.  A<» 
these  things  were  said,  Mr.  Branch  made  a  record  of  them  in  shorthand. 
They  were  immediately  transcribed,  that  day,  copies  W:  re  submitted  to 
both  Mr.  Ball  and  myself,  and  I  believe  also  to  you,  Mr.  Avery,  and  we 
then,  while  the  matter  was  fresh  in  our  minds,  went  over  th  5  notes 
which  Mr.  Branch  had  made,  conforming  them  to  our  own  recollection, 
and  that  record  was  then  maintained,  and  the  notes  to  which  I  have 
Just  referred  in  my  testimony  are  those  not*'  s. 

However,  I  might  add  that  I  independently  recollect  the  truth  and 
accuracy  of  the  testimony  which  I  have  just  given,  independent  of  his 
notes. 

The  Chairman.  All  right,  Mr.  Elston. 

Mr.  Elston.  I  think  that  is  all  the  questions  I  have. 

The  Chairman.  Mr.  Dewey  has  another  question. 
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Mr.  Dewey.  I  wanted  to  clear  up  one  little  matter  that  probably 
you  can  answer,  Mr.  Barr. 

At  the  time  Mr.  Cargill,  the  Assistant  Postmaster  General,  was 
before  the  committee,  there  seemed  to  be  some  difference,  at  least 
between  his  mind  and  mine,  as  to  what  is  a  good  delivery  of  a  letter 
which  has  been  prepaid  and  placed  in  the  mails  in  the  regular  course  by 
the  sender.  I  was  led  to  believe,  from  what  Mr.  Cargill  said,  that  a 
letter  delivered  at  the  central  post  oflBce,  although  addressed  to  Mont- 
gomery Ward  in  Chicago,  would  be  good  delivery.  I  speak  now  of 
first-class  mail,  probably  bearing  a  3-cent  stamp,  if  that  was  sufficient 
for  its  weight.  Could  you  tell  me  a  little,  if  you  please,  of  what  are 
the  circumstances  under  which  Montgomery  Ward  has  picked  up  mail 
at  the  Chicago  post  office,  and  matters  surrounding  that? 

Mr.  Barr.  It  is  my  understanding  that  it  is  the  obligation  of  the 
post  office  to  deliver  mail  to  the  addressee,  as  the  envelope  may  be 
addressed.  As  we  know,  out  in  the  rural  districts  that  is  done  by 
rural  mail  carriers  who  drive  down  the  road  in  a  car — when  I  was  a 
boy  on  a  farm  they  were  still  doing  it  with  a  horse  and  carriage— and 
putting  the  mail  into  the  box  at  the  farmer's  gateway. 

In  the  cities  we  have  carriers  who  go  from  house  to  house  delivering 
the  letters  to  the  addressees.  That,  as  I  understand  it,  is  the  obliga- 
tion of  the  post  office. 

At  Chicago  an  arrangement  was  made  several  years  ago  between 
the  post  office  and  Ward's,  whereby  Ward's  would  relieve  the  post 
office  of  that  delivery,  and  would  itself  send  its  trucks  to  the  post 
office  to  pick  up  its  bags  of  mail  at  various  times  during  the  day. 
There  were  dual  factors  involved  in  making  that  arrangement.  The 
first  was  that  it  was  an  economy  to  the  post  office  because  they  did 
not  have  the  expense  of  making  the  delivery  or  deliveries  to  Ward's 
plant  which  otherwise  they  were  obligated  to  do.  Secondly,  it  was 
a  convenience  for  Ward's  because  it  got  the  mail  to  our  place  of 
business  as  we  needed  it  to  meet  our  own  operating  schedule. 

That  was  an  arrangement  of  convenience  and  in  no  way  relieved 
the  Post  Office  Department  of  any  obligation  which  they  had. 

Mr.  Dewey.  Did  you  at  any  time,  as  far  as  you  can  recollect, 
maintain  a  box  in  the  Chicago  post  office  to  which  mail  would  be 
delivered,  such  as  general  delivery  box  1000? 

Mr.  Barr.  No.  As  I  understand  it,  this  pick-up  of  mail  by  our 
trucks  at  the  post  office  was  not  a  box  proposition.  This  involved 
sacks  of  mail  which  were  picked  up  by  the  truck  at  the  post-office 
dock,  in  other  words,  at  the  same  dock  where  the  post  office's  own 
trucks  loaded;  but  the  bags  of  mail  of  Ward's  were  merely  placed  in 
Ward's  truck  rather  than  the  post  office-truck.  It  was  the  same  load- 
ing dock. 

Mr.  Dewey.  In  other  words,  if,  in  ordinary  times,  you  had  served 
notice  on  the  postmaster  at  Chicago  that  you  would  no  longer  send 
your  trucks  to  pick  up  those  sacks  of  mail,  either  the  sacks  of  mail  or 
the  letters  were  so  directed  that  they  would  ultimately  have  reached 
your  mail-order  house? 

Mr.  Barr.  Oh  yes;  they  would  have  been  delivered  to  us  by  the 
post  office  in  the  normal  course  of  deliveries. 

Mr.  Dewey.  And  did  you,  or  did  some  one  during  the  period  of  the 
strike,  serve  notice  on  the  post  office  that  you  would  like  to  terminate 
the  arrangement  by  which  mail  was  picked  up,  and  have  the  Govern- 
ment or  the  Post  Office  Department  cany  out  their  contract  with  the 


addressor  of  the  letter,  and  see  that  it  reached  you  at  your  place  of 
business  to  which  the  letter  had  originally  been  directed? 

Mr.  Barr.  Yes,  sir;  that  was  done,  and  the  detail  of  that  is  set  forth 
in  the  affidavit  of  Mr.  Higgins  which  I  submitted  to  the  committee 
yesterday. 

Mr.  Dewey.  Thank  you. 

The  Chairman.  Mr.  Curtis? 

Mr.  Curtis.  Mr.  Barr,  earlier  in  your  remarks  you  made  reference 
to  the  union's  charges  that  the  company  had  refused  to  negotiate,  and 
inferred  or  implied  that  those  charges  were  not  founded  and  were 
untrue.  By  ''union"  do  you  mean  the  union  leadership,  or  the 
individual  employees? 

Mr.  Barr.  I  mean  the  union  leadership. 

Mr.  Curtis.  So  far  as  you  know,  the  individual  workers  in  your 
plant  made  no  such  charges? 

Mr.  Barr.  No;  I  recall  no  such  charges  being  made  by  the  em- 
ployees themselves.  These  charges,  in  the  main,  have  been  published, 
in  a  paper  called  the  Spotlight,  which  is  published  by  this  union  weekly 
and  generally  distributed  to  the  employees  as  they  come  to  work,  at 
the  door  of  the  plant,  on  Friday  mornings,  and  it  is  devoted,  week 
after  week,  to  vicious,  inflammatory  libels  against  the  company, 
repeatedly  published  in  that  mamier,  in  an  obvious  attempt  to  cause 
dissension  among  the  workers,  to  lead  them  to  distrust  Ward's  and 
the  members  of  Ward's  management. 

Mr.  Curtis.  Who  publishes  that  paper? 

Mr.  Barr.  It  is  published  by  the  union. 

Mr.  Curtis.  Are  those  charges  signed,  or  are  they  published  with- 
out signature? 

Mr.  Barr.  They  are  published  without  signature.  That  is  a  one- 
sheet  paper  with  mimeographing  or  some  similar  reproduction  on 
both  sides. 

Mr.  Curtis.  Is  it  distributed  outside  of  the  plant? 

Mr.  Barr.  Yes;  they  are  distributed  on  the  sidewalk  outside  of 
the  plant. 

I  might  mention,  in  support  of  the  remark  which  I  made  a  moment 
ago,  referring  to  the  various  repeated  charges  in  this  paper,  or  state- 
ments that  were  libelous,  that  last  fall  the  company  filed  a  suit  in  the 
Superior  Court  of  Cook  County  in  Chicago,  against  this  union,  to 
enjoin  the  publication  of  these  libels,  and  ifor  damages  caused  by 
their  distrioution,  ilot  only  to  the  employees  but  to  the  customers  of 
Ward's  who  are  entering  the  place  at  that  time.  That  suit  is  still 
pending  in  the  court  there.  The  case  was  argued  last  November,  as 
I  recall  it,  and  it  is  still  lying  within  the  breast  of  the  court,  and  the 
judge  has  taken  no  action  on  it  either  way. 

Mr.  Avery.  That  is  another  "hot  potato." 

Mr.  Curtis.  So  far  as  you  know  that  is  published  by  the  union 
leadership? 

Mr.  Barr.  It  is  published  by  the  union.  It  carries  on  its  mast- 
head the  name  of  the  union.  I  am  not  acquainted  with  the  indi- 
viduals who  are  responsible  for  it,  but  it  is  published  by  the  union  as 
a  union  organization. 


63927—44- 


25 


f 


382    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

Mr.  Curtis.  Mr.  Ban*,  it  has  been  stated  and  restated  about  the 
company  demanding  an  election  to  determine  the  question  of  represen- 
tation in  certain  of  the  units.  What  was  the  date  that  the  union 
finally  did  file  a  petition  that  could  have  been  construed  as  a  petition 
for  an  election? 

Mr.  Barr.  The  situation  on  that  is  just  this.  This  question  of 
representation  was  first  raised  in  a  meeting  with  the  union  on  Novem- 
ber 16,  1943.  At  that  time  we  said  to  the  union  that  we  would  be 
agreeable  to  the  representation  being  decided  either  by  an  election  held 
under  the  auspices  of  the  National  Labor  Relations  Board,  or  by  a 
check  of  their  membership  cards  against  the  list  of  employees. 

The  union  refused  to  agree  to  either  of  those  two  methods. 
Although  there  is  nothing  in  the  statutes  which  would  prevent  an 
employer  from  petitioning  the  National  Labor  Relations  Board  for  an 
election,  the  rides  and  regulations  of  the  National  Labor  Relations 
Board  have  been  such  that  an  employer  in  a  situation  such  as  we  faced 
at  that  time,  could  not  petition  the  Labor  Relations  Board  for  an 
election.     They  would  entertain  a  petition  only  by  the  union. 

Therefore,  there  being  no  provision  in  the  regulations  for  the  filing 
of  a  petition  by  us,  we  wrote  a  letter  to  the  Labor  Relations  Board, 
following  the  W  ar  Labor  Board's  action  on  January  15,  and  that  letter 
was  written  on  January  27,  informing  them  of  this  representation 
question,  and  telling  them  that  we  certainly  had  no  objection  to  them 
making  that  determination. 

Later,  on  March  6,  as  I  think  I  mentioned  before,  we  wrote  another 
letter  which  I  read  from  yesterday,  inviting  them  to  make  the  deter- 
mination and  stating  our  wilUngness  to  cooperate  to  that  end. 

Mr.  Curtis.  My  question  was 

Mr.  Barr  (interposing).  The  first  paper  of  any  kind  which  the 
union  filed  with  the  Labor  Relations  Board  was  a  lengthy,  argu- 
mentative brief,  or  petition,  filed  on  February  14,  I  believe.  That 
was  not  a  petition  for  an  election  but  was  labeled  by  them  as  a  petition 
for  recertification,  without  an  election. 

Mr,  Curtis.  Was  it  possible  for  tha  War  Labor  Board  to  construe 
that  petition  as  a  request  for  an  election? 

Mr.  Barr.  In  fact  they  did  so. 

Mr.  Curtis.  From  your  knowledge  of  the  National  Labor  Rela- 
tions Act,  and  the  rules  made  by  tnat  Board,  when  would  you  say 
that  they  could  have  held  an  election  had  the  National  Lobor  Rela- 
tions Board  been  disposed  to  bring  it  about,  in  an*  orderly  procedure? 
How  soon  after  February  14  could  they  have  held  the  election? 

Mr.  Barr.  Well,  they  held  the  election  in  a  hurry  after  the  Gov- 
ernment got  into  possession  of  the  plant  and  wanted  to  get  out;  they 
held  it  within  a  week  then. 

Mr.  Curtis.  I  understand  that,  but  allowing  a  reasonable  time  for 
all  of  the  pleadings  and  the  filing  of  briefs,  and  so  on? 

Mr.  Barr.  Allowing  a  reasonable  time,  and  permitting  the  parties 
an  opportunity  to  make  their  arguments  and  file  briefs  as  provided 
for  under  the  rules,  I  would  say  that  an  ebction  could  reasonably 
have  been  held  within  30  days  after  a  petition  was  filed. 

Mr.  Curtis.  In  other  words,  by  the  middle  of  March  they  could 
have  held  the  election? 

Mr.  Barr.  That  is  right,  starting  from  February  14;  they  could 
have  held  it  a  long  time  before  that  if  they  had  started. 
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Mr.  Curtis.  I  understand  that.  I  believe  the  testimony  of  Mr. 
Reilly  will  support  the  fact  that  they  could  have  held  it  by  the  middle 
of  March,  but  they  didn't,  and  apparently  that  was  the  only  action 
that  the  Government  took  during  the  time  they  seized  the  plant,  to 
hold  the  election  and  then  turn  the  plant  back? 

Mr.  Barr.  Yes;  and  those  agencies  of  the  Government  which 
seized  the  plant  had  nothing  whatsoever  to  do  with  the  holding  of  the 
election. 

Mr.  Curtis.  That  is  all. 

The  Chairman.  Mr.  Elston  has  another  question. 

Mr.  Elston.  Mr.  Barr,  I  am  still  somewhat  concerned  about  this 
star-chamber  session  of  the  War  Labor  Board,  and  I  want  to  be  sure 
that  we  get  all  the  facts  straight. 

Mr.  Barr.  Yes. 

Mr.  Elston.  It  is  my  understanding  that  the  Board  made  a  finding' 
against  your  company  based  upon  information  which  the  Board  had 
obtained  by  some  process  or  other,  and  which  the  Board  would  not 
disclose  to  your  company? 

Mr.  Barr.  That  is  right.  This  information  was  obtained  by  Mr. 
Walter  Fisher,  an  appointee  of  the  Board  appointed  for  the  purpose 
of  making  the  investigation;  and  neither  Mr.  Fisher  nor  any  other 
representative  of  the  W  ar  Labor  Board  would  make  the  source  of  that 
infornaation  known  to  us  so  that  we  could  in  any  way  examine  it  or 
meet  it. 

Mr.  Elston.  Do  you  know  what  kind  of  investigation  he  made? 

Mr.  Barr.  No;  I  am  acquainted  with  it  only  in  a  general  way.  I 
do  not  know  the  detail  of  what  he  did.  He  used  a  woman  who  was 
assigned  to  him,  I  believe,  by  the  Bureau  of  Labor  Statistics,  a  Miss 
Jones,  who  worked  with  him  in  doing  much  of  the  detail  work. 

This  report  was  then  submitted  to  the  W^ar  Labor  Board  by  Mr. 
Fisher.  It  was  not  a  sworn  document  in  any  way,  it  was  just  a  report, 
and  no  officials  or  representatives  of  the  companies  which  had  been 
investigated  substantiated,  by  testimony  under  oath  or  in  any  way, 
that  the  figures  were  correct.  The  source  of  the  material  was  not 
disclosed  to  us,  but  it  was  upon  the  basis  of  that  that  the  W^ar  Labor 
Board  made  its  5-cent  award,  its  5-cent  wage  order;  and  as  I  pointed 
out  before,  Mr.  Fisher's  own  report  disclosed  that  in  the  retail  store 
the  wages  which  were  then  being  paid  by  Ward's  were  the  highest 
rates  of  auj  of  the  stores  which  had  been  examined. 

Mr.  Elston.  Now,  this  wage  increase  that  was  ordered  cost  the 
company  how  much  money? 

Mr.  Barr.  It  cost  the  company  5  cents  an  hour  for  all  of  the  em- 
ployees. How  many  dollars  that  was,  I  don't  have  that  figure  here, 
but  I  car  supply  it  if  you  would  like  to  have  it. 

Ml.  Elston.  At  any  rate,  it  was  a  very  substantial  figure? 
Mr.  Barr.  A  very  substantial  figure;  yes,  sir. 
Mr.  Elston.  Let  me  ask  you,  did  you  requsst  this  information? 
Mr.  Barr.  Oh,  W3  not  only  requested  it  but  we  demanded  it. 
Mr.  Elston.  If  you  had  been  in  a  court  in  a  criminal  ctise,  you 
would,  of  coui-se,  have   been  entitled  ^to   every  particle  of  evidence 
introduced  against  you. 
Mr.  Barr.  That  is  right. 
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Mr.  Elston.  If  you  were  in  a  civil  court,  where  somebody  was 
suing  you,  you  would  be  entitled  to  every  bit  of  evidence  offered  against 
you. 

Mr.  Barr.  That  is  right.  This  Board  in  none  of  the  proceedings 
which  we  have  had  before  it  has  accorded  to  the  company,  in  any 
procedural  way,  due  process  of  law. 

Mr.  Elston.  Well,  now,  did  you  have  any  appeal  from  this  decision 
of  the  War  Labor  Board? 

Mr.  Barr.  Apparently  not.  As  I  understand  the  state  of  law  now, 
the  orders  are  considered  as  advice  and  the  courts  do  n3t  hear  appeals 
on  that;  and  although  they  are  only  advice,  it  seems  that  if  the  advice 
is  not  accepted  the  plant  is  taken  over,  without  the  benefit  of  court 
review.  I  think  to  a  large  extent  that  is  the  reason  we  are  all  here 
todav. 

Mr.  Curtis.  Will  you  yield  to  a  question? 

Have  you  read  Mr.  Biddle's  testimony? 

Mr.  Barr.  Yes;  I  have, 

Mr.  Curtis.  Have  you  figured  out  his  legal  reason  for  taking  the 
plant  over?  Was  it  to  assure  continued  operation,  or  was  it  to  enforce 
a  War  Labor  Board  rule? 

Mr.  Barr.  It  is  impossible  for  me  to  determine  that  from  Mr. 
Biddle's  testimony.  He  jumped  all  over  the  lot,  so  far  as  I  can 
determine. 

Mr.  Elston.  Do  you  know  whether  it  is  customary  for  the  War 
Labor  Board  to  carry  on  these  star-chamber  sessions  and  introduce 
evidence  against  people  and  not  give  them  an  opportunity  to  find  out 
the  source  of  the  information? 

Mr.  Barr.  We  have  had  a  number  of  these  meetings,  so-called 
hearings,  before  the  War  Labor  Board.  In  none  of  them  have  any 
witnesses  been  placed  under  oath  or  other  penalty  for  perjury.  That 
is  the  customary  procedure  with  them. 

(Discussion  off  the  record.) 

Mr.  Barr.  It  has  just  been  called  to  my  attention, and  if  I  might 
just  add  this  comment  to  my  previous  answer  with  respect  to  the 
Board's  order  in  the  fall  of  1942,  increasing  the  wage  rates  at  Chicago 
5  cents  an  hour,  that  although  the  Board  found  that  the  wage  rates 
in  the  retail  store  were  more  than  15  percent  higher  than  they  had 
been  in  January  of  1941,  and  although  they  found  that  the  rates  in 
the  store  were  the  highest  among  our  competitors,  that  is,  our  rates 
were  higher  than  those  paid  by  any  of  the  competitors  which  they 
studied  or  looked  into,  they  nevertheless  ordered  an  increase  of  5 
cents  an  hour  in  the  store  because,  they  said,  in  substance,  that  they 
felt  the  5  cents  should  be  ordered  in  the  mail-order  house  across  the 
street,  and  although  there  was  no  reason  in  the  figures  for  making 
any  increase  in  the  store,  that  they  would  order  that  because  they  felt 
that  the  store  employees  might  be  dissatisfied  if  they  found  the  workers 
on  the  other  side  of  the  street  getting  an  increase  and  they  not  getting 
it;  and  that  was  the  only  reason,  to  the  best  of  my  recollection,  that 
the  War  Labor  Board  ever  assigned  for  that. 

Mr.  Elston.  I  am  not  so  much  interested  in  the  reasons  for  this 
order  as  I  am  in  the  type  of  proceedings  that  are  carried  on  by  this 
agency  of  the  Government.  In  my  opinion,  it  is  in  total  defiance  of 
Congress.  Section  7  of  the  War  Labor  Disputes  Act  provides  in  no 
uncertain  or  unmistakable  terms  that  the  hearing  must  be  a  public 


hearing,  and  that  both  parties  shall  be  given  full  notice  and  oppor- 
tunity to  be  heard,  indicating  that  Congress  intended  the  same  kind 
of  proceeding  before  the  War  Labor  Board  as  takes  place  in  court, 
that  both  parties  shall  have  the  opportunity  not  only  to  be  heard  but 
to  know  what  evidence  is  being  offered  against  them — and  that  was 
not  done  in  your  case? 

Mr.  Barr.  It  has  not  been  done  in  any  case  which  we  have  had 
before  them. 

Mr.  Elston.  That  is  all. 

The  Chairman.  Mr.  Barr,  why  inject  this  so-called  star-chamber 
matter  into  this  case  this  morning  when,  according  to  all  the  previous 
testimony  we  have  had,  Montgomery  Ward  never  raised  any  question 
about  the  wages? 

Mr.  Barr.  Well,  I  mention  that  because  I  have  assumed  that  all 
the  members  of  your  committee,  sir,  have  been  interested  in  learning 
of  the  facts  pertaining  to  the  procedures  of  the  War  Labor  Board 
leading  up  to  the  order,  which  is  at  the  basis  of  this  entire  matter 
which  you  are  investigating. 

The  Chairman.  Ward's  didn't  object  to  the  wage  increase? 

Mr.  Barr.  Ward's  put  the  wage  increase  into  effect. 

The  Chairman.  And  they  didn't  object  to  it? 

Mr.  Barr.  Oh,  Ward's  objected,  and  that  is  a  matter  of  pubHc 
record,  that  the  increase  was  unjustified,  that  there  were  no  facts 
submitted  to  justify  the  increase,  and  that  it  was  an  illegal  requirement 
of  the  Board — but  Ward's  accepted  it. 

The  Chairman.  If  I  remember  Mr.  Avery's  testimony  yesterday 
correctly,  he  said  that  at  no.  time  had  there  been  any  controversy 
over  the  wages. 

Mr.  Barr.  That  is  right,  and  there  has  been  none  here. 

The  Chairman.  And  you  accept  it  now? 

Mr.  Barr.  It  has  been  in  effect  continuously  since  that  time. 
Now,  the  Board  has  made  no  wage  order  against  us  at  this  time. 

The  Chairman.  I  understand  that,  but  the  controversy  which 
resulted  in  the  seizure  of  the  Montgomery  Ward  property  was  not 
over  wages,  was  it? 

Mr.  Barr.  No;  but  it  involved  the  same  procedure  and  the  same 
proceedings. 

The  Chairman.  But  it  did  not  involve  wages? 

Mr.  Barr.  No;  no  wage  issue  whatsoever. 

The  Chairman.  And  you  do  not  raise  any  question  about  that  now, 
except  in  an  effort  to  smear  the  War  Labor  Board? 

Mr.  Elston.  Mr.  Chairman,  I  don't  share  that  view  at  alL 

The  Chairman.  You  are  entitled  to  your  opinion. 

Mr.  Elston.  Mr.  Barr  was  responding  to  my  questions. 

The  Chairman.  And  he  is  now  responding  to  mine. 

Mr.  Barr.  We  are  here  to  give  you,  in  any  way  we  can,  the  facts  of 
this  situation. 

The  Chairman.  What  I  am  trying  to  find  out  is  why  you  are 
dragging  in  a  statement 

Mr.  Barr  (interposing).  Those  facts  speak  for  themselves. 

The  Chairman  (continuing).  About  star-chamber  proceedings 
relating  to  something  over  which  you  didn't  make  any  controversy? 

Mr.  Barr.  The  star-chamber  proceedings  relate  to  all  aspects  of  the 
controversy. 
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The  Chairman.  You  contend  it  is  all  star  chamber? 

Mr.  Barr.  I  contend  this  Board  has  never  held  a  legal  hearing  in 
any  of  these  proceedings,  and  I  said  that  three  times. 

The  Chairman.  If  you  objected  to  the  wages  that  they  required  you 
to  put  into  effect,  you  could  have  refused  to  follow  that  recommenda- 
tion just  like  you  did  the  recommendation  as  to  maintenance  of 
membership,  couldn't  you? 

Mr.  Barr.  Yes;  we  could  have,  but  you  are  not  recommending  that 
we  should,  are  you? 

The  Chairman.  No;  I  am  not  recommending  that  you  refuse  to 
follow  any  order  of  the  Board.  As  a  matter  of  fact,  I  think  Mont- 
gomery Ward  made  a  mistake  in  refusing  to  follow  the  order  of  the 
President  of  the  United  States. 

Mr.  Barr.  Even  though  it  was  an  illegal  order  and  issued  without 
authority? 

The  Chairman.  Yes. 

Mr.  Barr.  And  it  is  your  view  that  a  citizen  should  follow  an 
illegal  order? 

The  Chairman.  Yes;  I  think  he  should  test  it  in  the  courts. 

Mr.  Barr.  Yes;  so  do  I. 

The  Chairman.  But  I  don't  think  an  order 

Mr.  Barr  (interposing).  That  is  what  we  have  been  trying  to  do 
for  2  years. 

.The  Chairman.  Let  me  finish  my  statement.  I  don't  think  that 
an  order  of  the  President  of  the  United  States,  issued  under  the  color 
of  the  authority  of  his  oiBBce,  should  be  resisted  by  any  citizen  by 
force,  that  he  ought  to  carry  it  into  court. 

Mr.  Barr.  There  was  no  resistance  by  force  in  this  case,  sir,  and 
the  ignoring  of  an  illegal  order  issued  without  authority  appeared  to 
be  the  only  way  that  the  legal  rights  to  which  you  refer  could  be 
preserved. 

The  Chairman.  Well,  I  will  discuss  that  question  with  the  legal 
gentleman  of  the  trio  here. 

Mr.  Barr.  Very  well. 

The  Chairman.  But  I  think  there  was  resistance  by  force,  from 
my  point  of  view.  At  least,  Mr.  Avery  very  deliberately,  I  think — 
and  I  think  he  agreed  to  that  statement — required  the  Government 
to  use  force  to  get  him  out  of  that  plant. 

Mr.  Barr.  There  was  no  resistance  by  force. 
,  The  Chairman.  Well,  you  may  not  call  it  resistance,  but  if  a  man 
refuses  a  request  to  leave  the  plant  after  the  Government  has  taken 
possession,  what  do  you  call  it? 

Mr.  Barr.  Well,  certainly  no  representatives  of  Ward's,  Mr. 
Avery  or  anybody  else,  exercised  any  force  or  called  upon  any  force 
in  resistance  of  this  order.     The  force  was  on  the  other  side. 

The  Chairman.  You  have  a  security  force  in  that  plant,  haven't 
you? 

Mr.  Barr.  A  security  force? 

The  Chairman.  Yes. 

Mr.  Barr.  What  do  you  mean? 

The  Chairman.  A  uniformed  guard  security  force. 

Mr.  Barr.  We  have  a  few  protection  people  there,  stationed  to 
protect  the  property. 

The  Chairman.  They  are  armed,  are  they  not? 
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Mr.  Barr.  No,  they  are  not.  They  are  there  merely  to  protect  the 
property  against  thievery. 

The  Chairman.  How  many  do  you  have? 

Mr.  Barr.  I  don't  know  the  exact  number.  This  property  is  over 
a  half  a  mile  long,  and  eight  stories  high.  There  aren't  many  of 
them,  there  are  a  few  of  them. 

The  Chairman.  You  are  in  charge  of  the  employee  relations.  Tell 
us  how  many  you  have  got. 

Mr.  Barr.  I  don't  know  exactly. 

The  Chairman.  Give  us  yoiu*  best  estimate. 

Mr.  Barr.  I  would  say  approximately  seven  or  eight  uniformed 
people  throughout  the  entire  property. 

The  Chairman.  You  had  as  many  there  as  the  Attorney  General 
had  deputy  marshals,  didn't  you? 

Mr.  Barr.  Oh,  yes;  there  were  probably  as  many  throughout  the 
entire  properties  as  there  were  marshals. 

The  Chairman.  And  if  the  deputy  marshals  had  attempted  to  eject 
Mr.  Avery,  you  had  enough  guards  there  to  offset  that  force? 

Mr.  Barr.  That  is  an  absurd  implication,  and  unfair.  None  of 
these  protection  people,  who  were  stationed  throughout  the  plant  for 
the  sole  purpose  of  protecting  the  property  against  thievery,  and  that 
sort  of  thing,  were  at  the  place  where  these  marshals  were  located. 
So  far  as  1  know,  none  of  them  even  knew  they  were  there,  and 
nothing  was  ever  done  or  said  by  anyone  which  would  lead  to  the 
implication  which  you  now  throw  out. 

The  Chairman.  Well,  they  were  available  and  subject  to  your 
orders,  or  Mr.  Avery's  orders,  weren't  they? 

Mr.  Avery.  Not  at  all. 

The  Chairman.  Whose  orders  are  they  subject  to? 

Mr.  Avery.  The  local  management.  The  implication  is  out- 
rageous. 

The  Chairman.  You  don't  contend  that  anybody  in  that  plant 
wasn't  subject  to  your  orders,  do  you? 

Mr.  Avery.  I  want  to  state  that  indirectly,  all  may  be  said  to  be. 
Factually,  which  you  seem  to  want  to  avoid,  they  are  under  the 
immediate  direction  of  the  local  management.  I  am  over  the  entire 
650  stores.  Do  you  think  by  that  that  I  can  summon  them  in  to 
my  personal  defense? 

The  Chairman.  Exactly.  I  do  contend  that,  and  would  be  glad 
to  have  your  statement ;  do  you  contend  that  you  could  not?  ^ 

Mr.  Avery.  I  think  this  is  a  great  waste  of  time. 

The  Chairman.  Do  you  contend  you  couldn't  call  them  in? 

Mr.  Avery.  I  contend  it  is  an  extraordinary  waste  of  time  to 
discuss  such  a  phase  of  the  matter  while  we  are  engaged  in  an  earnest 
endeavor  to  disclose  facts. 

The  Chairman.  You  are  entitled  to  that  opinion. 

Mr.  Avery.  I  have  it  strongly. 

The  Chairman.  I  would  like  to  have  you  answer  my  question: 
Do  you  contend  that  you  could  not  have  ordered  them  in  there  to 
resist  the  marshals? 

Mr.  Barr.  No  thought  was  ever  given  to  ordering  them  in,  and 
they  were  not  ordered  in. 

Mr.  Avery.  I  refuse  to  answer. 

The  Chairman.  All  right,  Mr.  Avery,  if  you  refuse  to  answer,  I 
won't  try  to  make  you  answer. 
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Now,  Mr.  Barr,  you  are  the  labor  relations  manager;  is  that  correct? 

Mr.  Barr.  That  is  right. 

The  Chairman.  You  first  came  with  the  company  in  1933,  did 
you  say? 

Mr.  Barr.  That  is  right. 

The  Chairman.  And  you  stayed  how  long? 

Mr.  Barr.  To  February  1,  1935. 

The  Chairman.  Where  did  you  go  from  there? 

Mr.  Barr.  Gary,  Ind. 

The  Chairman.  With  what  company? 

Mr.  Barr.  I  reentered  the  general  practice  of  law  as  a  junior  partner 
in  the  same  firm  with  which  I  had  been  associated  before  I  came  with 
Ward's  in  1933. 

The  Chairman.  You  came  back  to  them  in  1938? 

Mr.  Barr.  October  1,  1938. 

The  Chairman.  And  you  have  been  there  since? 

Mr.  Barr.  That  is  right. 

The  Chairman.  Have  you  made  any  effort  to  acquaint  yourself 
with  the  practices  of  labor  relations  experts  in  the  various  industries 
of  the  country? 

Mr.  Barr.  Oh,  I  have  some  general  knowledge  of  that. 

The  Chairman.  Are  you  familiar  with  a  study  that  was  made  in 
the  General  Electric's  Hawthorne  plant  in  Chicago,  of  the  relations 
between  management  and  labor? 

Mr.  Barr.  Just  casually,  I  have  heard  of  that  report.  I  am  not 
intimately  enough  acquainted  with  that  particular  report  to  make  any 
comment  on  it. 

The  Chairman.  Have  you  made  any  effort,  Mr.  Barr,  as  the  labor 
relations  expert  of  this  great  company,  to  solve  this  problem  of  friction 
between  management  and  the  employees? 

Mr.  Barr.  There  is  no  friction  between  the  management  and  the 
employees  in  this  plant.  The  only  friction  is  between  the  manage- 
ment and  these  unioneers,  as  they  were  referred  to  here  yesterday. 
We  have  no  friction  with  our  employees. 

The  Chairman.  To  what,  then,  do  you  attribute  the  heavy  turn- 
over in  employment  in  that  plant? 

Mr.  Barr.  There  are  many  factors  that  contribute  to  that,  sir.  It 
is  generally  characteristic  of  the  industry.  The  chief  factors  in  that 
are  the  conditions  which  have  been  brought  about  by  the  war  situa- 
tipn,  the  chief  thing  being  employees  leaving  our  employ  to  go  to 
higher-paid  defense  jobs.  Several  thousand,  of  course,  have  gone 
directly  into  the  service. 

The  Chairman.  What  was  the  turn-over  during  the  life  of  this 
contract? 

Mr.  Barr.  I  don't  have  the  exact  figures  on  that,  sir. 

The  Chairman.  Can  you  give  us  the  approximate  figures,  or  can 
you,  Mr.  Avery? 

Mr.  Avery.  I  think  we  had  to  employ — this  is  from  memory  but 
it  will  indicate  it  pretty  well,  and  it  was  stated  in  the  chairman's 
letter  in  the  annual  report — I  think  it  was  necessary  to  employ 
157,000  people  to  maintain  a  staff  of  less  than  70,000.  That  has 
nothing  to  do  with  the  war,  that  is  a  general  condition  thi'oughout 
the  country,  centered  very  heavily  in  Ward's 

The  Chairman  (interposing).  Let's  confine  it  to  the  properties 
that  were  seized;  can  you  give  me  the  figures  on  that? 


Mr.  Avery.  That  of  course  would  be  utterly  impossible  because 
they  are  general  figures,  but  if  you  are  earnest  in  wanting  to  find  the 
conditions  of  labor,  I  imagine  what  I  have  stated  to  you  will  indicate 
that  these  people  we  get  are  temporary,  in  and  out,  inexperienced, 
and  it  is  a  general  flow  that  is  common  to  many  concerns  in  Chicago 
and  is  getting  worse  daily.  We  are  quite  unable  to  get  the  number 
we  want. 

The  Chairman.  I  understand  that  there  is  general  trouble  of  that 
sort  everywhere,  Mr.  Avery,  but  what  I  am  trying  to  get  at  from 
Mr.  Barr,  if  he  can  tell  me,  is  what  the  turn-over  was  in  the  proper- 
ties involved  in  this  contract? 

Mr.  Barr.  I  cannot  give  you  the  specific  figure  on  that. 

The  Chairman.  Can  you  give  me  any  indication? 

Mr.  Barr.  I  can  give  you  the  indication  that  it  was  relatively  high. 

The  Chairman.  Was  it  as  much  as  80  percent? 

Mr.  Barr.  During  what  period? 

The  Chairman.  The  period  of  the  contract. 

Mr.  Barr.  I  cannot  give  you  the  exact  figures. 

Mr.  Avery.  Very  heavy  indeed  is  almost  as  much  as  we  can  say. 

The  Chairman.  Didn't  you  contend  that  there  had  been  a  very 
heavy  turn-over,  and  wasn't  that  the  reason,  or  one  of  the  reasons 
why  you  said  that  the  union  did  not  represent  the  majority  of  the 
employees? 

Mr.  Barr.  No.  There  had  been  a  heavy  turn-over,  and  that  isn't 
a  contention,  it  is  a  fact.  The  point  on  the  representation  of  the  em- 
ployees was  that  in  November  when  the  meeting  was  held,  less  than 
20  percent  of  the  employees  on  the  pay  roll  were  having  their  dues 
checked  off  from  their  wages  under  the  plan  proposed  by  the  War 
Labor  Board  the  year  before,  which  indicated  to  us  or  gave  rise  in 
our  minds  to  a  grave  doubt — less  than  20  percent — that  the  union 
did  represent  a  majority.  Now  there  had  been  a  heavy  tm*n-over 
during  this  year. 

The  Chairman.  Now,  Mr.  Barr,  Mr.  Avery  stated  yesterday  that 
one  of  his  objections  to  the  maintenance-of-membership  provision 
included  in  that  contract  was  that  it  would  lead  to  a  closed  shop, 

Mr.  Barr.  Yes,  sir. 

The  Chairman.  The  implication  of  the  statement  you  have  just 
made  is  that  it  led  in  the  other  direction? 

Mr.  Barr.  Not  at  all;  I  think  you  are  misinterpreting  that.  The 
condition  that  the  contention  is  over  is  the  requirement  of  making 
union  membership  a  requirement  of  employment.  Now  that  may 
be  done  in  various  degrees.  Under  the  full,  old-fashioned  closed 
shop,  all  of  the  employees  in  a  plant  not  only  must  be  union  members, 
but  the  employer  cannot  employ  a  new  man  unless  he  is  previously 
a  union  member. 

The  Chairman.  That  is  a  union  shop. 

Mr.  Barr.  No;  that  is  a  closed  shop. 

The  Chairman.  Is  that  all  you  know  about  the  term  "union  shop" 
and  the  term  "closed  shop"? 

Mr.  Barr.  Sir? 

The  Chairman.  Is  that  all  you  know  about  the  definition  of 
"closed  shop"  and  "union  shop"? 

Mr.  Barr.  Is  what  all  I  know  about  it? 

The  Chairman.  You  have  just  said  that 
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Mr.  Avery  (interposing).  I  think  that  remark  is  unwarranted  and 
offensive. 

The  Chairman.  Let  me  talk  to  him. 

Mr.  Avery.  I  don't  think  a  man  in  yom*  position  should  sit  here 
and  go  into  that  line  of  questioning.  You  are  the  chairman  of  a 
dignified  board. 

The  Chairman.  You  and  I  may  not  agree  about  this,  but  I  am  ex- 
amining Mr.  Barr. 

Mr.  Avery.  I  understand  that. 

The  Chairman.  I  am  trying  to  find  out  what  he  knows  about  labor 
relations. 

Mr.  Avery.  You  are  trying  to  assail  his  iuformation  on  a  subject 
on  which  he  works  every  day  of  his  life. 

The  Chairman.  I  am  trying  to  test  his  information. 

Mr.  Avery.  I  don't  think  this  is  much  of  an  examination. 

The  Chairman.  Will  you  give  me  your  definition  of  a  closed  shop, 
Mr.  Barr? 

Mr.  Barr.  In  its  narrowest  sense  a  closed  shop  is  a  requirement 
under  which  an  employer  can  employ  no  one  except  unioa  members, 
and  all  of  the  employees  in  the  plant  must  be  union  members. 

The  Chairman.  All  right.  What  is  your  definition  of  a  union 
shop? 

Mr.  Barr.  That  is  the  next  step  down  in  the  degree  of  requirement. 
Under  a  union  shop  an  employer  may  employ  people  who  are  not 
union  members,  but  they  must  join  the  union  in  order  to  retain  their 
jobs  and  continue  in  their  employment,  within  a  specified  time  after 
they  are  employed — 10,  20,  or  30  days,  and  all  of  the  employees  in 
the  plant  must  join  the  union. 

The  Chairman.  That  is  right;  that  is  my  understanding  of  it  also. 
Now,  then,  neither  one  of  those  requirements  is  contained 

Mr.  Avery  (interposing).  Are  you  going  to  apologize  for  insulting 
the  man? 

The  Chairman.  No,  sir;  I  didn't  insult  him.  If  you  will  read  the 
record  tomorrow  when  it  is  available  to  you,  you  will  find  that  his 
definition  doesn't  coincide  with  the  statement  he  made  previously. 

Mr.  Barr.  Oh,  yes,  it  does;  it  exactly  coincides  with  it. 

The  Chairman.  We  won't  take  up  the  time  of  the  committee  in 
arguing  that. 

Mr.  Avery.  I  should  say  not. 

The  Chairman.  The  maintenance  of  membership  requirement 
does  not  contain  the  requirement  that  they  be  members  of  the  union 
or  that  they  join  the  union,  does  it? 

Mr.  Barr.  It  involves  exactly  the  same  requirement  in  that  as  to 
those  employees  who  are  members  of  the  union,  union  membership 
is  made  a  condition  of  employment,  and  that  is  the  basis  of  the  union 
shop,  the  closed  shop,  and  all  these  other  variations  or  forms  of 
closed  shop.  In  other  words,  the  basic  element  of  the  closed  shop 
and  the  union  shop  in  all  of  these  requirements  is  that  union  member- 
ship be  made  a  condition  of  emplovment. 

Under  the  maintenance  of  membership,  that  does  not  applv  to  all 
employees  as  it  does  under  the  strict  closed  shop  but  it  applies  to  a 
part  of  them,  and  therefore  it  involves  exactly  the  same  principle. 
As  to  those  employees,  they  must  be  union  members  or  they  can't 
work. 


The  Chairman.  Now,  under  the  maintenance  of  membership  plan 
as  proposed  in  this  contract,  e\ery  member  of  that  union  had  15  days 
to  resign,  didn't  he? 

Mr.  Barr.  Theoretically,  yes. 

The  Chairman.  Montgomery  Ward  had  a  right  to  employ  nonunion 
members,  did  they  not? 

Mr.  Barr.  That  is  right. 

The  Chairman.  Then  that  is  not  a  closed  shop,  is  it? 

Mr.  Barr.  It  is  a  compromise  form  of  the  closed  shop  because'as 
to  those  employees  who  did  join  the  union  they  had  to  be  union 
members  for  the  full  period  of  the  contract  in  order  to  retain  their 
jobs.  Union  membership  was  a  condition  of  employment  as  to  those 
people,  and  to  that  extent  it  was  a  closed  shop.  The  shop  was  closed 
to  them  unless  they  were  union  members. 

The  Chairman.  Exactly,  after  they  had  agreed  voluntarily  to  that 
contract. 

Mr.  Barr.  That  is  right. 

The  Chairman.  You  are  a  lawyer,  and  you  beUeve  in  people  keeping 
their  contracts,  don't  you? 

Mr.  Barr.  I  also  beheve  in  the  liberty  of  people,  and  that  they 
should  be  free  to  join  a  union,  free  not  to  join  a  union,  free  to  resign 
from  a  union  if  they  came  into  disagreement  with  its  policies. 

The  Chairman.  Not  free  to  resign  after  they  had  made  a  contract 
not  to.  Do  you  believe  in  that;  do  you  believe  they  should  be  free  to 
break  their  contract? 

Mr.  Barr.  I  am  not  talking  about  that;  there  was  no  contract  here 
that  those  employees  stay  in  the  union  for  any  specific  time.  That  is 
the  contract  which  was  imposed  by  the  War  Labor  Board.  These 
employees  entered  into  no  such  contract. 

The  Chairman.  That  is  what  I  am  talking  about. 

Mr.  Avery.  It  wasn't  a  contract. 

The  Chairman.  They  had  15  days  to  get  out,  didn't  they? 

Mr.  Barr.  That  is  right. 

The  Chairman.  Therefore,  if  they  didn't  get  out  they  entered  into 
an  agreement  to  stay  in  for  the  life  of  the  contract,  did  they  not? 

Mr.  Barr.  That  was  not  a  contract,  that  was  a  requirement  im- 
posed by  the  War  Labor  Board ;  the  company  never  agreed  to  that. 

The  Chairman.  But  they  had  an  opportunity  to  get  out? 

Mr.  Barr.  Theoreticajly  they  did.  In  practical  effect  that  does 
not  work  out  the  way  it  appears  on  paper,  because  of  the  many 
coercions  and  misrepresentations  which  are  placed  on  the  employees 
by  the  union  representatives. 

The  Chairman.  I  imderstand  your  contentions  about  that. 

Mr.  Barr.  That  is  a  fact. 

The  Chairman.  I  am  just  trying  to  get  at  the  facts. 

Mr.  Barr.  Well,  that  is  a  fact. 

The  Chairman.  WeU,  it  may  be  or  it  may  not  be. 

Mr.  A^  ery.  You  don't  seam  to  want  the  facts. 

The  Chairman.  But  they  did  have  an  opportunity  to  get  out? 

Mr.  Barr.  As  I  said  before,  theoretically  they  did. 

The  Chairman.  All  right,  we  will  take  your  construction  of  it. 
Many  of  them  didn't  get  out? 

Mr.  Barr.  That  is  right. 
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The  Chairman.  They  aJso  had  an  opportunity  to  revoke  the  check- 
off, did  they  not? 

Mr.  Barr.  That  is  right. 

The  Chairman.  And  many  of  them  took  advantage  of  that? 

Mr.  Barr.  I  don't  know  whether  many  of  them  did  or  not. 

The  Chairman.  You  said  that  there  were  20  percent  of  them  only 
who  were  on  check-off  at  the  end  of  the  contract? 

Mr.  Barr.  That  is  right,  but  that  did  not  arise  necessarily  from 
the  revocation  of  check-offs.  In  fact,  as  far  as  I  know,  thei-e  were 
very,  very  few,  if  any,  of  those. 

The  Chairman.  Then  there  was  an  80-percent  turn-over  in  the 
union? 

Mr.  Barr.  Oh,  no;  it  was  never  100  percent  to  start  with. 

The  Chairman.  What  percent  was  it? 

Mr.  Barr.  Between  30  and  40  percent. 

The  Chairman.  Between  30  and  40  percent? 

Mr.  Barr.  That  is  right. 

The  Chairi^n.  Then  you  based  your  view  that  the  union  had  lost 
control  of  the  employees  on  a  reduction  from  30  percent  down  to 
20  percent? 

^  Mr.  Barr.  We  based  it  on  the  fact  that  less  than  20  percent  were 
on  the  check-off  rolls. 

k  The  Chairman.  You  have  just  said  there  never  was  more  than 
30  percent? 

Mr.  Barr.  Around  35  percent,  approximately. 

The  Chairman.  Who  were  having  check-offs  made? 

Mr.  Barr.  That  is  right. 

The  Chairman.  As  a  matter  of  fact  the  election  did  demonstrate 
that  the  union  had  a  majority,  didn't  it? 

►  Mr.  Barr.  Not  a  majority  of  members,  no  sir;  it  demonstrated 
that  the  majority  of  those  employees  who  voted,  voted  for  the  union 
as  their  bargaining  representative. 

The  Chairman.  Wasn't  that  a  majority  of  those  qualified  to  vote? 

Mr.  Barr.  We  were  quite  well  convinced  that  as  far  as  the  retail 
store  was  concerned,  for  example,  it  was  not,  because  just  2  weeks 
previously  80  percent  of  the  retail  store  had  repudiated  the  union  by 
coming  through  the  union's  picket  line. 

The  Chairman.  The  question  I  asked  was  whether  a  majority  of 
those  qualified  to  vote,  didn't  vote  for  the  union? 

Mr.  Barr.  In  this  gerrymandering  election;  yes. 

The  Chairman.  It  is  your  contention,  isn't  it,  or  the  contention  of 
the  company,  that  the  membership  in  the  union  declined  during  the 
year  when  the  contract  was  in  existence? 

Mr.  Barr.  I  don't  understand  that. 

The  Chairman.  I  say,  isn't  it  the  contention  of  Ward's  that  the 
membership  in  this  union  declined  during  the  year  that  the  contract 
was  in  existence? 

Mr.  Barr.  That  is  indicated  by  the  check-off  records,  that  it 
steadily  declined. 

The  Chairman.  Then  the  implication  that  this  type  of  agreement 
leads  to  a  closed  shop  is  erroneous;  isn't  it? 

Mr.  Barr.  No;  that  does  not  follow  at  all.  You  are  overlooking 
one  very  important  factor  and  that  is  that  the  tactics  of  this  union 
during  this  year  were  such  as  to  turn  many  employees  against  it,  and 
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it  would  be  reasonably  expected  to  do  so  by  its  vicious,  libelous  attacks 
upon  the  employer,  for  example. 

The  Chairman.  Do  you  say  now  that  the  membership  in  the  union 
did  decline  during  that  year? 

Mr.  Barr.  As  indicated  by  the  check-off  records  it  did;  yes,  sir. 

The  Chairman.  Well,  you  have  just  said  that  its  activities  drove 
some  of  the  members  away? 

Mr.  Barr.  That  is  a  reasonable  conclusion  to  be  drawn  from  the 
facts. 

The  Chairman.  Is  it  your  opinion,  Mr.  Barr,  that  membership  in 
the  union  did  decline  during  that  year? 

Mr.  Barr.  Yes;  that  is  my  own  personal  feeling  in  the  matter,  but 
I  point  to  the  check-off  records  as  the  only  evidence  available  to  us 
of  that  fact. 

The  Chairman.  Now,  if  that  type  of  union  organization  was  leading 
to  a  closed  shop,  the  membership  would  have  increased,  would  it  not? 

Mr.  Barr.  Not  necessarily,  because  there  are  other  factors  which 
enter  into  that  picture.  The  maintenance  of  membership,  you  under- 
stand, is  the  first  step  toward  the  closed  shop.  It  is  the  first  step 
which  operates  to  destroy  this  fundamental  liberty  of  the  employees 
to  make  their  own  free  choice. 

The  Chairman.  I  don't  agree  with  your  statement. 

Mr.  Barr.  It  is  a  compromise  form,  the  attitude  of  the  unions 
being,  "We  will  take  maintenance  of  membership  now  with  the  idea 
and  the  hope  and  the  expectation  of  getting  the  union  shop  and  the 
closed  shop  tomorrow."     That  is  the  first  step  down  that  road,  sir. 

The  Chairman.  As  a  matter  of  fact,  don't  you  know  that  tlmt  is 
not  the  point  of  view  of  any  union  leader? 

Mr.  Barr.  I  am  not  qualified  to  give  you  the  opinion  of  union 
leaders. 

The  Chairman.  Well,  are  you  familiar  with  the  conference  that  led 
up  to  the  establishment  of  the  War  Labor  Board,  in  which  the  unions 
contended  that  they  must  have  either  a  closed  shop  or  a  union  shop? 

Mr.  Barr.  Oh,  yes;  that  is  right. 

The  Chairman.  And  in  every  hearing  the  War  Labor  Board  has 
had,  practically,  they  have  asked  either  for  a  closed  shop  or  a  union 
shop? 

Mr.  Barr.  That  is  right. 

The  Chairman.  They  don't  consider,  so  far  as  I  know,  that  the 
maintenance  of  membership  is  any  advantage  to  them. 

Mr.  Barr.  To  whose  advantage  is  it? 

Mr.  Avery.  No  answer. 

The  Chairman.  They  consider  that  it  is  a  compromise. 

Mr.  Barr.  That  is  exactly  what  it  is,  an  immoral  compromise  oi  a 
very  silent  principle. 

The  Chairman.  It  is  better  than  a  nonunion  shop,  but  it  doesn't 
satisfy  their  demands. 

Mr.  Barr.  No;  but  they  accept  it  for  today,  knowing  that  that  is 
the  first  step  leading  to  what  they  really  want,  and  that  they  will  get 
that  tomorrow. 

The  Chairman.  Don't  you  think  they  have  accepted  it  in  an  effort 
to  be  cooperative  in  this  war  situation? 

Mr.  Barr.  That  has  not  been  their  motive  at  all,  in  my  opinion. 

The  Chairman.  You  don't  think  so? 
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Mr.  Barr.  No,  sir;  I  think  they  have  accepted  it  in  their  own 
selfish  interest. 

The  Chairman.  Now,  the  reference  to  this  question  of  mail  de- 
livery about  which  Mr.  Dewey  asked  you,  you  know,  as  a  citizen,  that 
it  is  the  custom  of  the  Post  Office  Department  to  deliver  your  mail 
where  you  want  it  defivered,  isn't  that  right? 

Mr.  Barr.  That  is  right. 

The  Chairman.  If  you  five  in  Chicago  and  have  a  residence  ad- 
dress, but  prefer  to  have  your  mail  put  in  a  lock  box,  they  do  it? 

Mr.  Barr.  That  is  right. 

The  Chairman.  If  you 

Mr.  Barr  (interposing).  And  I  also  have  the  privilege  of  changing 
that  at  any  time;  if  I  decide  to  discontinue  the  lock  box,  they  will 
then  perform  their  obligation  and  deliver  it  to  my  home.    . 

The  Chairman.  Or  if  you  want  all  the  mail  defivered  to  your  office 
at  the  Montgomery  Ward  building,  they  will  deliver  it  there? 

Mr.  Barr.  That  is  right. 

The  Chairman.  As  you  have  already  stated,  they  delivered  the 
Montgomery  Ward  mail  in  accordance  with  the  request  of  the  com- 
pany up  to  the  time  of  the  strike? 

Mr.  Barr.  That  is  right. 

The  Chairman.  Suppose  they  had  been  delivering  the  mail  with 
their  own  trucks  to  the  Montgomery  Ward  plant  at  the  time  of  the 
strike,  and  had  discontinued  their  deliveries? 

Mr.  Barr.  That  is  exactly  what  they  did  in  this  Portland  experi- 
«ice  in  1941. 

The  Chairman.  Then  you  would  have  said  they  were  changing 
the  rules  of  the  game  during  the  strike,  wouldn't  you? 

Mr.  Barr.  They  were  failing  to  perform  their  obligation  during 
the  period  of  the  strike,  that  is  what  I  would  say. 

The  Chairman.  Well,  they  changed  the  rules  of  the  game  during 
the  strike? 

Mr.  Barr.  They  failed  to  perform  their  obligation  during  the  strike, 
because  the  rules  of  the  game  are  that  they  are  obligated  to  deliver 
the  mail  to  the  addressee,  and  if  they  fail  to  do  that  they  fail  to  per- 
form their  obligation. 

The  Chairman.  They  did  continue  to  give  the  same  service  during 
the  strike  that  they  had  given  before,  didn't  they? 

Mr.  Barr.  No;  they  did  not. 

The  Chairman.  WeU,  isn't  it  a  fact 

Mr.  Barr  (interposing).  Before  the  strike — to  amplify  that — 
before  the  strike,  for  example,  and  for  30  years  before  the  strike,  they 
had  maintained  this  distributing  unit  in  the  plant.  They  did  not 
continue  to  give  that  service  during  the  strike. 

The  Chairman.  A  part  of  that  arrangement  was  that  the  Mont- 
gomery Ward  Co.  should  furnish  the  transportation  from  the  plant  to 
the  railroad  station  or  the  Chicago  office,  was  it  not,  the  Chicago 
post  office? 

Mr.  Barr.  The  company  continued  to  furnish  that  transportation 
during  the  strike.  I  don't  see  your  point.  This  mail  moved  out  of 
the  plant  continuously  during  the  strike. 

The  Chairman.  As  a  matter  of  fact,  the  Motor  Express  Co. 
employees  refused  to  go  through  the  picket  line? 


Mr.  Barr.  That  is  right,  but  other  means  of  transportation  were 
substituted. 

The  Chairman.  It  wasn't  a  part  of  the  arrangement  that  other 
means  should  be  used?  . 

Mr.  Barr.  Oh,  yes;  the  means  were  always  left  to  us;  the  post 
office  never  interfered,  throughout  the  history  of  this  thing,  with  our 
choice  of  transportation. 

The  Chairman.  But  it  had  to  be  acceptable  to  the  Post  Office 
Department? 

Mr.  Barr.  Yes;  it  has  to  be  acceptable  to  the  Post  Office  Depart- 
ment, but  we  used  means  of  transportation  during  the  course  of  the 
strike;  for  example,  boxcar  via  the  Milwaukee  Railroad,  which  had 
been  acceptable  to  the  Post  Office  Department.  As  I  pomted  out 
yesterday,  there  were  4,500,  approximately,  sacks  of  mail  in  the  place 
when  the  strike  was  called.  Those  were  moved,  with  full  knowledge 
to  and  without  any  objection  by  the  post  office,  by  boxcar,  and  mail 
continued  to  be  moved  in  that  fashion.  There  was  no  objection  by 
the  post  office  as  to  the  means  of  transportation. 

The  Chairman.  As  soon  as  the  Motor  Express  Co.  resumed  its 
service,  the  Post.  Office  Department  put  these  employees  back;  isn't 
that  right? 

Mr.  Barr.  WTiich  is  just  another  way  of  saying  that  as  soon  as  the 
strike  was  over,  the  Post  Office  Department  put  its  employees  back. 

The  Chairman.  The  statement  I  made  is  true? 

Mr.  Barr.  When  the  strike  was  over,  they  came  back. 

The  Chairman.  When  the  Motor  Express  Co.  came  back? 

Mr.  Barr.  The  Motor  Express  Co.  came  back  when  the  strike 
was  over. 

The  Chairman.  Two  and  two  still  make  four,  doesn't  it? 

Now,  Mr.  Barr,  there  has  been  some  testimony  here  about  the 
business  of  Montgomery  Ward  during  this  strike.  As  I  recall  it, 
Mr.  Avery  testified  that  the  business  fell  off  35  to  40  percent.  Some- 
body has  handed  me  a  clipping  from  this  morning's  Washington 
Post,  an  A.  P.  dispatch  dated  Chicago,  June  6,  and  it  reads  as  follows: 

Montgomery  Ward  &  Co.  reported  today  sales  for  the  month  of  May  1944 
amounting  to  $50,160,388,  as  compared  with  $54,098,702  for  the  same  month 
last  year.  For  the  4  months  ended  May  31,  1944,  sales  amounted  to  $189,306,088. 
as  compared  with  $208,390,486  for  the  corresponding  period  last  year. 

According  to  my  fierures,  that  is  a  reduction  of  about  10  nercent. 

Mr.  Barr.  You  understand  those  are  all  company  figures,  and  not 
confined  to  the  Chicago  properties. 

The  Chairman.  That  is  right. 

Now,  Mr.  Barr,  the  real  situation  in  this  case  is  that  Ward's  will 
not  agree,  and  has  no  intention  of  agreeing,  to  a  contract  that  has  a 
maintenance-of-membership  provision,  a  union  or  a  closed-shop 
arrangement? 

Mr.  Barr.  Not  unless  that  becomes  the  law  of  the  land,  we  have  no 
intention  of  doing  so.  If  it  becomes  the  law  of  this  country  that 
employees  must  be  union  members  before  they  can  work,  Ward's 
will  be  happy  to  comply. 

The  Chairman.  Then  what  weight  do  you  give  to  section  7  of  the 
War  Labor  Disputes  Act,  in  which  it  directs  the  War  Labor  Board  to 
settle  disputes? 
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Mr.  Barr.  Well,  I  also,  in  reading  section  7  of  the  War  Labor 
Disputes  Act,  read  that  section  which  provides  that  the  orders  of  the 
War  Labor  Board  must  conform  to  the  provisions  of  the  National 
Labor  Relations  Act  and  other  provisions  of  law.  In  my  opinion, 
the  order  of  the  War  Labor  Board  making  maintenance  of  membership 
a  requn-ement,  is  not  in  conformity  with  the  provisions  of  the  National 
Labor  Relations  Act. 

The  Chairman.  In  what  respect? 

Mr  Barr.  It  violates  section  8  (3)  of  that  act,  which  makes  it 
illegal  to  discriminate  between  employees  for  the  purpose  of  either 
encouraging  or  discouraging  union  membership. 

The  Chairman.  And  because  you  construe  this  pro\dsion  to  en- 
courage union  membership,  you  say  it  is  a  violation? 

Mr.  Barr.  Yes. 

The  Chairman.  Yet  you  have  just  testified  that  the  union  member- 
ship declined  during  that  year. 

Mr.  Barr.  The  purpose  of  the  provision  is  to  encourage  imion 
membership. 

The  Chairman.  That  is  your  opinion? 

Mr.  Barr.  That  is  my  opinion;  yes,  sir. 

The  Chairman.  But  it  didn't  work  out  that  way  in  Ward's   plant? 

Mr.  Barr.  And  we  have  tried  to  get  an  orderly,  judicial  decision 
on  that  point.  We  promptly  went  to  the  district  court,  the  Federal 
district  court  here  m  the  District  of  Columbia,  upon  the  issuance  of 
this  order,  to  have  the  court  determine  whether  or  not  that  was  right 
or  wrong.  So  far  we  have  been  unable  to  get  an  orderly  decision  of 
that  question.  Instead,  the  Government,  without  the  benefit  of 
court  determination,  moved  in  with  force,  as  has  been  well  illustrated. 

The  Chairman.  Of  course,  if  you  study  the  history  of  the  War 
Labor  Disputes  Act,  you  would  know  that  Congress  deliberately 
refrained  from  makmg  the  orders  of  the  War  Labor  Board  enforceable 
m  court. 

Mr.  Barr.  There  is  no  express  provision  in  the  act  for  court  review. 

The  Chairman.  But  the  debate  in  the  Senate  indicated  very  clearly* 
as  I  recall  it,  that  that  plan  was  consijlered  and  rejected. 

Mr.  Barr.  It  is  my  understanding  that  it  was  the  opinion  of  the 
Senators,  during  that  debate— and  I  have  read  that  record— that  in 
the  event  an  order  of  the  War  Labor  Board  violated  the  rights  of 
any  person,  that  the  courts  were  open  to  review  that  violation,  or 
that  denial  of  fundamental  rights. 

The  Chairman.  Well,  there  is  one  way  you  could  have  gotten 
court  review,  and  that  was  by  bringing  an  injunction  against  Mr. 
Taylor  after  he  got  possession. 

Mr.  Barr.  I  think  that  you  might  well  address  that  question,  sir, 
to  Mr.  Ball,  who  is  in  charge  of  the  legal  end  of  this  thing. 

The  Chairman.  All  right. 

Now,  in  your  testimony  yesterday,  at  the  top  of  page  2  of  vour 
prepared  statement,  you  say: 

When  Ward's  again  refused  the  same  requirement  in  1944,  the  President  used 
the  Army  to  seize  Ward's  properties.  _ 

Mr,  Barr.  Yes,  sir. 

The  Chairman.  Isn't  it  fair  to  say  that  the  only  reason  the  Army 
was  used  was  because  Mr.  Avery  refused  to  recognize  the  authority 
of  the  Executive  order  issued  by  the  President? 


Mr.  Barr.  No,  I  don't  understand  that  at  all. 

The  Chairman.  Well 

Mr.  Barr  (interposing).  Ward's  had  refused  this  illegal  requirement 
of  the  War  Labor  Board's  order,  and  as  a  result  of  that  refusal  the 
Secretary  ot  Commerce  came  in  with  the  Army  to  do  what  he  did. 

The  Chairman.  He  didn't  come  in  with  the  Army,  he  brought 
the  Army  in  after  the  refusal  of  Mr.  Avery  to  recognize  the  authority 
of  the  Executive  order. 

Mr.  Barr.  Well,  Mr.  Avery  testified,  I  think,  quite  accurately 
yesterday  to  the  progress  of  events  during  those  2  days. 

The  Chairman.  And  the  real  reason  as  to  why  the  Army  was 
called  in  was  because  Mr.  Avery  couldn't  be  made  to  recognize  the 
authority  of  that  order  in  any  other  way. 

Mr.  Barr.  No;  I  think  the  real  reason  the  Army  was  brought  in 
was  to  attempt  to  carry  out  an  illegal,  unconstitutional  order  of  the 
President. 

The  Chairman.  We  understand,  of  course,  that  that  is  your  point 
of  view  about  it. 

Mr.  Barr.  Well,  that  is  what  I  am  giving  you. 

The  Chairman.  But  the  fact  is 

Mr.  Barr  (interposing).  It  certainly  wasn't  the  only  way  it  could 
have  been  done.  The  courts  of  Chicago  were  open,  performing  their 
normal  functions,  each  day  and  each  hour  of  the  day.  If  the  repre- 
sentatives, Mr.  Biddle  and  his  associates,  really  felt  that  this  was  an 
authoritative  order,  the  courts  were  open  for  them  to  go  and  seek  en- 
forcement of  it. 

The  Chairman.  I  am  not  questioning  the  good  faith  of  Mr.  Avery's 
beliefs;  I  think  he  was  thoroughly  sincere  in  his  beliefs,  but  the  Gov- 
ernment couldn't  get  into  court  until  they  had  possession. 

Mr.  Barr.  Oh,  I  would  not  agree  with  that  statement. 

The  Chairman.  You  don't  agree  with  that? 

Mr.  Barr.  Not  at  all. 

The  Chairman.  What  sort  of  proceeding  could  they  have  brought 
before  they  had  possession? 

Mr.  Barr.  Well,  the  first  o;ie  that  would  come  to  my  mind  would 
be  a  mandatory  injunction,  which  Judge  Goldsborough  of  the  Federal 
district  court  here  in  the  District  expressly  said,  in  his  opuiion,  was 
the  most  plausible  way  to  do  that. 

The  Chairman.  Hasn't  he  been  overruled  by  the  circuit  court  of 
appeals? 

Mr.  Barr.  Not  to  my  knowledge. 

The  Chairman.  You  haven't  read  that  decision 

Mr.  B\rr  (interposing).  Oh,  yes;  but  that  wasn't  in  this  case. 

The  Chairman.  Certainly  it  wasn't  in  this  case,  but  the  application 
of  it  is  not  limited  to  the  case  which  was  on  trial. 

Mr.  Barr.  I  will  reserve  fuller  discussion  of  that  for  Mr.  Ball,  as 
I  say,  because  that  is  a  strictly  legal  question.  However,  we  must 
keep  in  mind  that  the  decision  to  which  you  refer  was  with  reference 
to  an  order  of  the  War  Labor  Board  issued  before  the  passage  of  the 
War  Labor  Disputes  Act. 

The  Chairman.  All  right. 

Now,  to  get  off  of  that  subject,  in  j^our  prepared  statement,  on  pages 
5  and  6,  you  charge  in  effect  that  the  National  Labor  Relations  Board 
was  guilty  of  gerrymandering  the  bargaining  units. 
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Mr.  Barr.  I  charge  exactly  that. 

The  Chairman.  As  a  matter  of  fact,  under  the  National  Labor 
Relations  Act,  if  the  National  Labor  Relations  Board  wants  to  do  it 
they  could  put  all  of  Ward's  properties  and  all  of  Ward's  employees 
in  one  unit,  could  they  not?  ^ 

Mr.  Barr.  They  could  issue  such  an  order.     Whether  such  an  order 
would  be  sound  or  be  upheld  by  the  courts  is  another  question. 

The  Chairman.  Section  9   (3)  gives  them  absolute  authority  to 
determine  the  appropriate  unit 

Mr.  Barr  (interposing).  No,  not  absolute  authority. 

The  Chairman.  Wliat  is  it  limited  to? 

Mr.  Barr.  It  is  limited  to  court  review  if  their  order  is  improper. 

The  Chairman.  You  say  the  right  of  the  Board  to  select  the  appro- 
priate unit  is  subject  to  court  review? 

Mr  Barr.  Oh,  yes.  I  don't  mean  by  that  that  there  is  any  direct 
appeal  from  theu-  order  establishing  the  unit,  but  the  Supreme  Court 
has  clearly  held  that  that  question  may  be  reviewed,  in  the  event  an 
employer  disregards  the  order,  and  then  if  a  charge  of  unfair  labor 
practice  for  failing  to  bargain  in  accordance  with  the  order  is  brought 
the  propriety  of  the  unit  origmally  established  by  the  Board  is  one  of 
the  elements  of  the  case  and  will  be  reviewed  by  the  Court. 

The  Chairman.  The  only  hmit  in  the  law  is  that  they  must  not 
go  beyond  the  employees  of  one  employer;  isn't  that  correct? 

Mr.  Barr.  Well,  the  law  speaks  for'^itself;  I  don't  have  a  copv  of 
it  here. 

The  Chairman.  Well,  I  happen  to  know  about  that,  because  I 
offered  that  amendment  myself,  and  that  is  the  only  hmit  in  the  act 
itself. 

Mr.  Barr.  No;  that  is  not  the  only  limit  in  the  act  itself.  Their 
order  must  be  based,  as  I  imderstand  it,  upon  the  primary  principle 
aflecting  the  purposes  of  collective  bargaining,  and  it  certainly  is  a 
part  of  the  fundamental  law  of  our  land  that  no  executive  agency  can 
art  arbitrarily  and  unreasonably  in  defiance  of  the  law. 

The  Chairman.  You  testified  on  page  12  of  vour  prepared  state- 
ment yesterday  that  en  January  15  the  War  Labor  Board  ordered  the 
expired  contract  extended  until  the  union's  rights  could  be  determined? 

Mr.  Barr.  Yes,  sir. 

The  Chairman.  That  is  not  an  accurate  statement,  is  it? 

Mr.  Barr.  I  think  it  is  exactly  so.  They  ordered  that  the  terms 
and  conditions  of  the  old  contract  should  continue  to  govern  for  a 
certain  period. 

The  Chairman.  The  terms  and  conditions,  but  not  the  contract. 

Mr.  Barr.  Well,  what  is  the  contract  separate  from  its  terms  and 
conditions?     Isn't  that  one  and  the  same  thing? 

The  Chairman.  There  is  this  distinction,  they  didn't  order  Ward's 
to  sign  a  contract  extending  the  time. 

Mr.  Barr.  No,  but  they  ordered  that  the  provisions  be  continued. 
That  IS  just  what  I  said,  that  the  expired  contract  be  extended. 

The  Chairman.  You  said  "extended  the  contract." 

Mr.  Barr.  That  is  exactly  what  they  did. 

The  Chairman.  I  would  construe  that  to  be  a  temporary  contract 
for  30  days. 

Mr.  Barr.  I  thiak  you  are  quibbling  over  words. 
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Tha  Chairman.  We  seem  to  be  doing  a  lot  of  quibbling  in  this  case, 
on  both  sides. 

All  right,  now  we  will  take  up  Mr.  Ball.     Mr.  Clark? 

Mr.  Clark.  Mr.  Ball,  the  real  issue  involved  in  this  investigation 
to  my  mind  deals  somewhat  with  the  power  of  the  Chief  Executive 
in  wartimes. 

Mr.  Ball.  I  would  agree  that  the  one  issue  involved  in  the  seizure 
of  Montgomery  Ward  &  Co.'s  plant  is  the  issue  of  the  power  of  the 
President,  and  the  extent  to  which,  in  this  case,  he  violated  his  con- 
stitutional limitations. 

Mr.  Clark.  Well,  of  course  you  are  making  a  little  assumption 
there. 

Mr.  Ball.  I  say  that  is  the  question. 

Mr.  Clark.  I  hadn't  completed  my  question. 

Mr.  Ball.  I  am  sorry. 

Mr.  Clark.  I  only  want  to  suggest  this,  that  in  the  few  questions 
that  I  shall  ask  you,  I  do  so  in  the  light  of  the  situation  existing  today. 
I  am  very  serious  about  that.  I  have  no  disposition  on  earth  to 
quibble,  as  your  colleague  expresses  it.  I  am  seeking  your  views  as 
to  one  or  two  questions  for  the  information  of  the  committee.  I 
hope  we  may  be  able  to  leave  the  "pepper"  out  of  it,  as  far  as  you 
and  I  are  concerned. 

Mr.  Ball.  I  hope  so,  too. 

Mr.  Clark.  I  don't  think  that  gets  us  anywhere.     ' 

The  declaration  of  war  against  Japan  and  Germany,  and  I  beUeve 
against  one  or  two  other  nations,  has  some  language  in  it  which  is  a 
little  different  from  any  that  has  even  been  in  a  declaration  of  war 
except  in  the  case  of  World  War  I.  I  have  no  doubt  that  you  are 
familiar  with  that. 

Mr.  Ball.  I  am. 

Mr.  Clark.  Now  after  the  preliminary  resolution  it  says: 

The  state  of  war  between  the  United  States  and  the  Imperial  Government  of 
Japan,  which  has  been  thus  thrust  upon  the  United  States,  is  hereby  formally 
declared  and  that  the  President  be  and  he  is  hereby  authorized  and  directed  to 
employ  the  entire  naval  and  military  forces  of  the  United  States,  and  the  resources 
of  the  Government,  to  carry  on  war  against  the  Imperial  Government  of  Japan; 
and  to  bring  the  conflict  to  a  successful  determination,  all  of  the  resources  of  the 
country  are  hereby  pledged  by  the  Congress  of  the  Urited  States. 

I  would  like  to  have  your  reaction  as  to  what  place  that  language 
has,  if  any,  in  tl\e  matter  with  which  we  are  now  dealing? 

Mr.  Ball.  I  think,  sir,  that  that  language  was  the  voice  of  Con- 
gress, speaking  for  all  of  the  people,  in  their  desire  to  do  ever3'^thing 
within  their  power  to  assist  in  the  war  effort.  I  do  not  think,  how- 
ever, that  Congress  intended  by  that  language  to  say  that  the  Presi- 
dent of  the  United  States,  in  his  judgment  as  to  what  would  be  neces- 
sary for  winning  the  war,  could  do  everything  that  he  decided  to  do, 
without  an  act  of  Congress  to  support  him. 

If  that  were  the  interpretation,  then  by  this  declaration  of  war 
Congress  has  entirely  abdicated  its  constitutional  function  and  has 
surrendered  to  the  President  of  the  United  States  the  power  to  make 
all  of  the  laws  that  he  feels  to  be  necessary  for  winning  the  war. 

Now  if  that  were  the  intent  of  Congress,  sir,  I  would  suggest  that 
Congress  has  been  engaging  in  a  great  deal  of  futile  activity  since 
Pearl  Harbor. 
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Mr.  Clarx.  TV  ell,  now,  would  not  your  statement  that  the  Presi- 
dent could  do  what  he  saw  fit,  or  thought  was  necessary  under  that 
langiiage,  would  that  not  be  qualified  by  the  principle  that  any  abuse 
of  discretion  on  his  part  would  always  be  reviewed? 

Mr  Ball.  I  would  say  this.  We  must  distinguish  between  the 
President  of  the  United  States,  as  President,  and  the  individual  who 
may  hold  the  office.  The  President  of  the  United  States  is  the  occupant 
of  the  offace  which  is  vested  by  the  Constitution,  in  our  form  of  gov- 
ernment, with  certain  powers.  As  President  he  does  those  tlunffs 
which  he  IS  entitled  to  do  by  virtue  of  the  powers  that  are  vested  in 
him.  W  hen  he  goes  beyond  those  things  which  he  has  a  right  to  do 
he  ceases,  sir,  to  be  the  President  of  the  United  States  and  is  no  more 
»^han  any  individual  who  is  acting  outside  of  the  law. 

When  Congress  says  that  the  Prfsident  shall  do  what  he  sees  fit  it 
means,  I  assume,  that  Congress  said,  not  that  Mr.  Roosevelt  or  any 
other  occupant  of  that  office  may  do  what  he  as  an  individual  may  see 
ht,  but  what  ^e  President  of  the  United  States,  acting  within  the 
scope  of  his  office,  sees  fit  to  do.  And  ths  problem  in  our  case  is 
whether  he  ever,  as  President  of  the  United  States,  had  any  power  to 
do  the  things  that  h3  did. 

Mr.  Clark  Well,  my  question,  Mr.  BaD,  was  really  as  to  what  your 
view  IS  as  to  the  reviewability  of  the  act  of  any  agency  of  Government 
which  IS  guilty  of  abuse  of  discretion?  Is  that  reviewable  or  not  in 
your  opmion?   That  is  what  I  wanted  to  find  out.  ' 

The  Attorney  General  has  contended  hfre  aa  a  matter  of  law  that 
any  abuse  of  discretion  by  a  pubhc  official  is  reviewabh  in  the  courts. 
Mr.  Ball.  That  is  not,  as  I  understand  it,  a  correct  statement  as  to 
tha  law. 

Mr.  Clark.  What  is  your  view  about  that? 

*i,Ht'  ^^i^o  ^^  ^^^  President  of  the  United  States,  or  any  official  of 
the  Umted  States,  acts  within  the  law,  any  suit  against  him  when  hi  is 
exercising  the  discretion  that  is  vested  in  him  by  the  law,  becomes 
Dothmg  more  than  a  suit  against  the  United  States,  which  the  courts 
cannot  entertam  without  the  consent  of  the  United  States. 

When  the  individual  acts  against  th3  law  he,  as  an  individual,  may 
be  sued  in  the  courts  because  ha  caases  to  be  tha  Government  of  the 
Umted  States;  and  it  is  only  when  his  actions  ar^  outside  the  law  that 
a  remedy  is  had  and  that  a  court  can  review  his  actions. 

Now  that  goes  exactly  to  the  situation  which  confronted  Mont- 
gonaeiy  W^ard  at  Chicago.  We  had  an  order  of  the  President  of  the 
United  States,  m  May.  We  did  not  believe  that  in  issuing  that  order 
he  was  acting  as  the  President  of  the  United  States.  We  did  not 
beheve  that  we  were  defying  the  President  of  the  United  States.  We 
felt  that  we  were  only  disobeying  an  order,  not  by  the  President  but 
by  the  man  who,  outside  of  the  scope  of  the  office  of  President  was 
assuming  to  exercise,  in  the  name  of  the  President,  powers  which  he 
Old  not  possess. 

We  were  confronted  with  this  difficulty,  that  we  could  not  sue 
Mr.  Koosevelt.  The  Supreme  Court  has  held  that  the  President  of 
the  United  States  is  not  subject  to  process.  We  could  only  sue  the 
agents  who.  were  there  to  carry  out  this  order.  We  could  only  sue 
them  if  they  did  something  which  was  illegal. 

The  mere  possession  of  that  piece  of  paper,  the  mere  readmg  of  that 
paper,  did  not  make  them  act  outside  of  the  law  in  such  a  way  as  to 
get  us  into  court. 
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Now,  mind  you,  we  had  been  experiencing  for  a  number  of  years  the 
resort  by  the  Department  of  Justice,  and  by  these  agencies  of  Govern- 
ment, to  every  legal  device  to  prevent  court  review  of  their  actions. 
We  had  been  faced,  for  example,  in  the  District  Court  of  the  District 
of  Columbia,  with  the  charge  that  our  action  could  not  be  brought 
against  the  War  Labor  Board  members  because  it  was,  in  essence,  a 
suit  against  the  United  States. 

Now  when  Mr.  Taylor  read  to  us  the  papers  that  he  had,  we  asked 
him  what  he  proposed  to  do  to  execute  them,  because  it  was  only  when 
Mr.  Taylor  as  an  individual  did  something  that  amounted  to  a  trespass 
upon  our  rights,  that  we  had  an  opportunity  to  go  to  the  courts  by 
an  action  against  Mr.  Taylor  as  an  individual  acting  outside  of  the 
scope  of  his  authority,  and  thereby  avoid  their  trick  of  saying,  "You 
can't  sue  the  Government  of  the  United  States  without  its  consent." 

Therefore,  our  course  of  conduct  for  the  2  days  was  designed,  by 
constant  questioning,  to  get  a  threat  or  an  action  which  would  be 
sufficient  to  give  us  an  opportunity  to  obtain  court  review,  and  it  was 
not  until  the  order  was  given  to  the  soldiers  to  throw  Mr.  Avery  out 
of  the  property,  that  the  overt  act  of  disobedience  of  the  law,  and  of 
acting  outside  of  the  scope  of  their  constitutional  authority,  occun*ed, 
that  could  have  given  us  an  opportunity  to  obtain  a  com-t  review. 

Mr.  Clark.  You  could  then  have,  couldn't  you? 

Mr.  Ball.  After  Mr.  Avery  was  ejected  from  the  building  we  could 
then,  perhaps,  have  brought  action  against  those  individuals.  We 
were  working  in  the  preparation  of  that  in  the  6  hours  that  elapsed 
between  the  ejection  of  Mr.  Avery  and  the  filing  of  the  lawsuit  by  Mr. 
Biddle.  Mr.  Biddle  got  to  the  courts  a  little  ahead  of  us.  But  you 
understand  that  had  we  brought  our  action  against  Mr.  Taylor  to 
enjoin  him  from  trespass,  or  against  Mr.  Biddle,  to  enjoin  him  from 
trespass,  we  would  have  been  deprived  of  court  review  in  the  salne 
manner  by  the  surrender  of  the  premises,  and  the  claim  that  the  action 
was  moot.  >^That  trick  again  would  have  deprived  us  of  the  oppor- 
tunity of  a  court  review. 

We  knew  of  no  other  way  to  obtain  the  protection  of  the  courts  to 
the  guaranteeing  of  our  rights,  than  to  do  exactly  what  was  done. 

Mr.  Clark.  What  I  am  trying  to  get  at  here  is  to  ascertain  whether 
Congress,  through  legislation,  in  its  effort  to  do  what  ought  to  be  done 
about  the  war  situation,  has  put  the  American  citizen  in  a  helpless 
position.  That  is  the  purpose  in  my  asking  your  views  about  that 
situation. 

Now  in  passing  section  7  of  the  War  Labor  Disputes  Act,  Congress 
set  up,  or  authorized  to  be  set  up,  the  War  Labor  Board,  and  it  saj's  in 
that  act  that  when  the  Board  has  decided  an  issue  or  a  question,  and 
entered  an  order,  that  that  order  shall  be  in  force  until  further  order  of 
the  Board.     That  I  conceive  to  be  the  law  today. 

Mr.  Ball.  That,  however,  is  not  the  law  as  declared  by  the  court  of 
appeals. 

Mr.  Clark.  Are  you  referring  to  this  late  decision? 

Mr.  Ball.  Yes. 

Mr.  Clark.  Well,  frankly  I  haven't  read  that  decision,  Mr.  Ball, 
but  that  is  the  pretty  plain  language  of  the  act. 

Mr.  Ball.  I  miglit  say  that  on  that  point  we  would  agree  with  you, 
and  that  has  been  our  position  in  bringing  our  suit  in  the  District 
Court  of  the  District  of  Columbia,  that  we  didn't  believe  that  Congress 
intended  by  section  7  that  the  Board's  action  be  futile. 
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We  believed  that  Congress  intended  by  section  7,  if  tke  Board 
obeyed  the  hmitations  upon  its  procedure  and  the  substance  of  its 
orders  and  its  jurisdiction— if  the  Board,  in  other  words,  issued  a 
proper  order— we  beUeved  that  that  order  would  fix  the  terms  which 
legally  would  govern  the  relations  of  the  parties  in  the  future;  and 
our  contention  to  the  District  Court  of  the  District  of  Columbia  was 
that  this  order  did  fix  the  terms  or  profess  to  fix  the  terms,  thus  affect- 
mg  our  legal  rights  and  thus  giving  us  the  right  to  come  into  the  court 
and  obtain  a  court  review  upon  whether  those  legal  rights  had  been 
properly  and  legally  fixed  and  changed. 

To  our  suit  the  Department  of  Justice  filed  a  motion  to  dismiss. 
The  theory  of  this  motion  to  dismiss  was  that  the  Board's  orders  did 
not  fix  or  alter  the  legal  rights  of  the  parties,  and  that  contention,  in 
those  words,  was  made  in  the  motion  for  dismissal. 

The  motion  to  dismiss  of  the  Department  of  Justice  said,  "The 
Board's  orders  are  not  legally  binding  upon  the  parties."  That 
phrase,  "legally  binding,"  appeared  in  the  motion  to  dismiss  filed  by 
the  Department  of  Justice.  The  same  motion  said,  "The  Board's 
orders  are  only  advice,  which  does  not  have  to  be  obeyed."  Now  they 
say,  "Since  this  is  only  advice,  and  since  thesfe  Board  orders  are  not 
intended  by  Congress  to  be  governing  the  rights  of  the  parties,  the 
court  should  dismiss  this  case  because  all  it  is  doing  is  challenging  tjie 
correctness  of  the  advice  given  by  the  War  Labor  Board." 

Now,  that  argument  was  the  argument  that  was  repeated  to  the 
Court  of  Appeals  for  the  District  of  Columbia  in  this  Motor  Carriers 
case,  and  I  think  it  would  be  appropriate  if  I  discussed  that  case 
briefly  here  for  clarification  of  the  question  which  you  have  asked. 

The  Motor  Carriers  case  involved  an  order  of  the  War  Labor  Board 
which  was  issued  before  the  passage  of  the  War  Labor  Disputes  Act. 
The  motion  to  dismiss  was  made  by  the  Government  on  the  ground 
that  this  order  had  no  legal  effect,  was  merely  advice,  and  therefore 
no — what  the  courts  call — justiciable  controversy,  had  arisen. 

Now,  the  court  of  appeals  in  its  opinion,  which  I  have  here  and 
from  which  I  quote,  said: 

The  grant  to  the  Board,  in  the  War  Labor  Disputes  Act,  of  authority  to  decide 
disputes,  and  provide  by  order  the  wages  and  hours  which  shall  be  in  effect  is 
not  directly  relevant  here,  since  the  Board's  order  was  issued  in  April  1943  and 
the  War  Labor  Disputes  Act  was  not  passed  until  the  following   June.         ' 

So  that  the  decision  of  the  court  of  appeals  upon  the  War  Labor 
Disputes  Act  is  purely  dicta. 

But  the  court  did  go  ahead  to  express  an  opinion  upon  the  War 
Labor  Disputes  Act  and  that  opinion  adopted  the  same  argument  of 
the  Attorney  General  which  was  made  in  the  motion  to  dismiss  in 
the  Ward  case,  which  was  decided  by  Judge  Goldsborough. 

That  argument  was  that  Congress  didn't  intend,  by  section  7,  to 
make  the  W^ar  Labor  Board's  orders  binding  upon  the  parties. 

You  will  recall— I  think  it  was  you,  Mr.  Clark,  who  asked  Mr. 
Biddle  whether  he  considered  the  W^ar  Labor  Board  a  quasi-judicial 
or  a  judicial  body,  and  he  said  he  considered  them  neither  a  judicial 
or  a  quasi-judicial  board  because  their  orders  were  merely  advice. 

Now,  here  is  what  the  court  of  appeals  said  about  adopting  the 
argument  of  the  Department  of  Justice: 

No  one  threatens,  and  no  one  could  maintain,  either  judicial  or  administrative 
proceedings  against  the  appellants  upon  the  authority  of  the  Board's  order. 
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In  other  words  they  say  that  the  Board's  order  is  not  enforceable 
by  either  judicial  proceedings  or  by  administrative  proceedings, 
including  the  seizure  of  the  property. 

Now,  the  court  concluded: 

If  it  be  true,  as  appellants  suggest,  that  the  President  may  ultimately  take 
possession  of  their  plants  and  facilities,  that  possibility  is  irrelevant,  not  only 
because  it  is  speculative,  but  also  because  it  is  independent  of  the  Board's  order. 
Neither  the  broad  constitutional  power  nor  the  broad  statutory  power  of  the 
President  to  take  and  use  property  in  furtherance  of  the  war  effort  depends  upon 
any  action  of  the  War  Labor  Board.  Any  action  of  the  Board  would  be  informa- 
tory  and  at  most  advisory.  Appellants  demand  that  we  annul  and  enjoin  the 
Board's  order,  therefore,  amounts  to  a  demand  that  we  prevent  the  Board  from 
giving  the  President  advice,  which  the  appellants  contend  would  be  erroneous. 
A  court  might  as  well  be  asked  to  prevent  the  Secretary  of  State  or  the  Attorney 
General  from  giving  alleged  erroneous  advice.  The  correctness  of  the  adminis- 
trative advice  cannot  be  reviewed  by  the  courts. 

In  other  words,  the  Department  of  Justice,  in  order  to  keep  these 
orders  from  court  review,  has  been  telling  the  courts  that  the 
Congress,  in  passing  Section  7  of  the  War  Labor  Disputes  Act,  did 
not  mean  to  set  up  any  body  which  had  the  power  to  issue  an  order 
which  should  be  obeyed;  that  all  Congress  wanted  to  do  was  set  up  a 
body  which  had  the  power  to  advise  the  President  and  the  parties  of 
how  that  body  thought  the  labor  disputes  should  be  settled ;  and  be- 
cause it  was  merely  advice  it  was  giving,  that  the  courts  could  not 
review  it. 

Now,  you  asked  Mr.  Biddle,  in  the  midst  of  Mr.  Biddle's  exam- 
ination— this  is  on  page  303,  Mr.  Clark: 

Could  Congress  have  possibly  intended  to  set  up  a  board  like  this,  to  authorize 
it  to  hear  and  determine  and  order  in  vain,  without  it  having  some  ultimate  effect 
upon  the  remedy? 

Now,  I  think,  myself,  that  that  was  an  exceedingly  appropriate 
question,  and  we  could  give  to  that  exactly  the  opposite  answer  to 
the  answer  which  the  Attorney  General  has  given. 

Mr.  Clark.  I  call  your  attention  to  the  fact  that  there  were  two 
bills,  one  in  the  Senate  and  one  in  the  House,  dealing  with  somewhat 
the  same  subject.  One  of  those  original  bills  proposed  penalties  for 
violating  the  act,  and  the  other  one  proposed,  originally,  court  review 
of  the  Board's  orders.  Now  Congress  rejected  both  of  those  propo- 
sitions and  left  the  Act  as  it  is. 

Mr.  Ball.  Yes,  sir.  Well,  now,  I  am  familiar  with  this  legislative 
history.  I  must  say  that  you  can  make  two  different  stories  from 
this  legislative  history.  We  have  explored,  in  the  brief  we  filed  in  the 
District  Court  for  the  District  of  Columbia,  our  view  of  the  legislative 
history  of  the  act,  quite  fully,  and  I  will  be  vei-y  happy  to  submit  this 
brief  to  the  committee. 

*  But  let  me  point  out  that  the  two  possible  conclusions  to  be  drawn 
from  that  action  of  Congress  are  equally  acceptable  to  Montgomery 
Ward. 

If  the  Congress  intended,  by  the  absence  of  penalties,  to  mean 
that  the  Board's  orders  are  merely  advice — and  that  is  the  argument 
of  the  Attorney  General — then  certainly  we  will  agree  that  they  can't 
be  reviewed.  But  we  will  also  agree  that  they  can't  be  enforced  by 
any  action,  judicial  or  administrative. 

in  other  words,  if  that  view  of  the  action  of  Congress  be  adopted, 
then  this  War  Labor  Board  is  acting  in  a  vacuum  and  its  orders  arc 
nullities. 
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Mr.  Clark.  Right  there  may  I  get  your  views  on  another  situation? 
You  of  course  a.gree  that  as  to  the  class  of  industry  referred  to  in 
section  3,  there  is  a  clear  right  of  seizure,  that  is  referring  to  strictly 
war  production? 

Mr.  Ball.  We  do  and  we  recognized  that  in  the  Hummer  plant. 

Mr.  Clark.  There  is  no  disagreement  about  that? 

Mr.  Ball.  No,  sir. 

Mr.  Clark.  Let  us  assume  this  case,  to  get  my  thought  across  to 
you— let  us  assume  that  there  is  widespread  labor  trouble  in  the 
field  of  nonwar  industry,  including  the  transportation  facilities  other 
than  railroads,  which  are  covered  by  the  Railroad  Act,  but  in  the 
coEMnunications  facilities  and  service  agencies,  and  that  labor  troubles 
in  that  field  spread  to  the  extent  that  they  became  so  serious  as  to 
not  only  tlireaten  but  to  jeopardize  the  war  effort.  The  legislation 
of  Congress  being  just  what  it  is,  and  the  war  situation  being  just 
what  it  is,  do  you  maintain  that  the  President  would  have  no  power 
to  interfere  with  that? 

Mr.  Ball.  I  certainly  do,  because  he  has  a  very  easy  remedy. 
He  can  turn  to  Congress,  and  there  have  been  instances  where  tliis 
Congress  in  the  face  of  emergencies  hasn't  taken  more  than  24  hours 
to  pass  the  necessaiy  legislation,  and  if  he  anticipates  that  that 
situation  may  arise,  he  can  today  turn  to  Congress  and  ask  for  the 
necessary  authorization  to  meet  it  before  it  does  arise. 

Mr.  Clark.  Well,  I  would  have  to  go  a  little  further  with  my 
assumption.  It  is  not  always  entirely  foreseeable  what  Congress 
may  do.  I  have  no  way  of  knowing  whether  this  act  will  be  amended, 
or  how.  I  don't  suppose  that  the  Chief  Executive  knows.  But 
suppose  the  situation  that  I  have  pictured  to  you  should  arise  without 
any  change  in  the  law,  do  you  contend  that  the  President  would  then 
be  powerless  to  do  whatever  the  situation  might  require  to  protect 
our  troops  in  Europe? 

Mr.  Ball.  My  answer  would  be  that  the  President  has  no  such 
power,  because  it  was  very  carefully  anticipated  by  the  framers  of 
our  Constitution  that  even  in  time  of  war  the  Congress  would  be  the 
safe  body  to  determine  what  should  be  done  to  meet  that  type  of 
emergency. 

Mr.  Clark.  Well,  you  recognize,  Mr.  Ball,  that  there  have  been 
periods  in  the  history  of  this  country  when  it  became  necessary  for 
Presidents  to  act  in  times  of  war  when  Congress  was  not  in  session  or 
available? 

Mr.  Ball.  Yes.  I  would  assume  that  such  a  situation  as  the  seizure 
of  the  railroad  from  Washington  into  Virginia  by  President  Lincoln  for 
the  transport  of  troops  for  Manassas,  which  was  done  before  Congress 
was  able  to  meet  and  had  an  immediate  military  necessity,  and  I  would 
assume  that  occasional  actions  in  excess  of  constitutional  powers, 
might  be  excused  individually;  but  they  should  certainly  never  furnish 
a  precedent  or  a  pattern  for  the  contention  that  the  power  which  was 
admittedly  exercised  in  an  emergency  against  the  Constitution,  should 
then  be  converted  into  a  grant  of  constitutional  power  that  could  be 
exercised  with  unlimited  discretion  on  the  part  of  the  President. 

Mr.  Clark.  Well,  now,  let's  be  practical  about  this  situation.  I 
think  the  public  pretty  well  understands  that  there  is  at  presoYit  a 
right  sharp  division  in  the  Congress  of  the  United  States  over  certain 
types  of  legislation,  and  I  will  go  further  and  sav  in  the  labor  field. 
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I  don't  know  whether  Congress  will  change  this  law  or  not,  whether 
it  will  clarify  it  or  not,  but  if  it  should  not  do  so,  do  you  maintain  that 
the  President  can't  exercise,  under  the  Constitution,  and  under  the 
declaration  of  war,  whatever  power  may  be  necessary,  reasonably 
necessary,  to  safeguard  the  welfare  of  the  6,000,000  men  who  are 
abroad? 

Mr.  Ball.  I  would  assume  this,  sir,  that  all  of  us,  as  citizens  of  this 
country,  do  not  look  to  the  President  of  the  United  States  as  the  sole 
safeguard  of  our  liberties.  We  look  to  Congress,  and  if  Congress 
fails  to  act  because  it  doesn't  consider  that  action  necessary,  and  the 
President  might  take  a  different  point  of  view,  I,  sir,  would  still  prefer 
to  leave  my  liberties  at  the  protection  of  the  democratic  processes  of 
Congress. 

Mr.  Clark.  Notwithstanding  the  fact  that  the  declaration  of  war 
expressly  directs  him,  the  President,  to  do  whatever  may  be  necessary 
to  win  this  war;  isn't  that  right? 

Mr.  Ball.  Your  argument  for  that,  as  I  pointed  out,  if  that  means 
now  what  you  say  that  it  does,  that  the  President  may  do  anything 
that  he  considers  necessary  to  win  the  war,  then  means  that  the  Con- 
gress has  said  to  the  President,  "You  do  not  need  to  wait  for  any 
further  action  from  Congress  on  anything",  and  I  do  not  think  that 
that  is  what  the  Congress  meant  by  the  declaration  of  war,  and  I 
don't  think  seriously  that  you  feel  that  that  is  what  the  Congress 
meant. 

Mr.  Clark.  Well,  I  think,  Mr.  Ball 

Mr.  Ball  (interposing).  That  would  mean  that  he  could  levy  taxes, 
if  necessary ;  he  could  do  anything  that  he  considered  necessary  to  win 
the  war;  he  could  compel  the  enlistment  of  our  citizens — which  might 
be  a  very  wise  thing  to  do,  I  am  not  saying — but  it  certainly  was 
never  contemplated  that  the  President  should  have  those  powers,  and 
I  never  would  assume  that  Congress  intended  to  abdicate  its  proper 
function  and  duty  in  time  of  war  by  surrendering  it  entiiely  to  the 
President  of  the  United  States. 

Mr.  Clark.  I  agree  with  that,  sir.  I  recognize,  of  course,  that 
there  is  a  field  between  what  may  be  done  by  the  declaration  of  war 
and  what  Congress  may  have  done  up  to  now,  and  to  my  own  simple 
mind  this  thing  ought  to  be  settled  by  legislation. 

Mr.  Ball,  "^ith  that  we  are  in  hearty  agreement. 

Mr.  Clark.  But  my  view  may  diflPer  with  that  to  the  extent  that 
Congress  might  not  do  that. 

Mr.  Ball.  I  would  assume  that  if  Congress  didn't  do  it,  it  would 
be  because  Congress  didn't  think  it  should  be  done,  and  not  because 
Congress  considers,  "Well,  we  don't  have  to  worry  about  it  because 
the  President  will  take  care  of  the  job  for  us." 

Mr.  Clark.  By  the  way,  how  would  you  feel  about  section  7  if 
the  Board's  orders  were  made  enforceable  specifically  by  seizure,  in 
the  case  of  a  labor  dispute  that  may  lead  to  substantial  interference 
with  the  war  effort,  just  as  it  does  in  the  case  of  a  labor  dispute  in  a 
munitions  plant? 

Mr.  Ball.  If  the  Wax'  Labor  Disputes  Act  had  made  War  Labor 
Board  orders  ^enforceable  by  seizure  of  the  plants  of  noncompl^^ing 
employers  in  the  event  of  labor  strife,  then  a  penalty,  or  a  sanction — 
whatever  50-cent  word  you  want  to  apply  to  the  action — would  have 
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attached  to  the  action  of  the  War  Labor  Board,  and  that  would  have 
made  the  orders  of  the  War  Labor  Board  justiciable  and  subject  to 
coiu*t  review  before  the  labor  difficulties  had  ever  arisen  which  would 
have  necessitated  the  seizure.  But  the  ai^ument  of  the  Department 
of  Justice  in  depriving  us  of  a  court  review  of  this  Board  order  was 
that  it  was  purely  speculative  that  you  would  ever  have  any  labor 
difficulties  or  that  there  would  ever  be  any  sanctions — ^well,  that  there 
ars  no  sanctions  attached  to  the  War  Labor  Board's  acts. 

Mr.  Clark.  Suppose  Congress  should  so  amend  that  act  as  to 
authorize  seizm-e  under  section  7,  as  a  remedy,  but  should  postpone 
the  litigation  of  the  question  until  after  the  fact  was  accomplished, 
as  in  the  case  of  condemnations  for  war  emergencies,  what  would 
you  say  about  that?    How  would  that  suit  you  in  your  company? 

Mr.  Ball.  You  want  to  ask  me  as  a  lawyer  how  that  would  suit? 

Mr.  Clark.  Or  as  a  citizen. 

M  •.  Ball.  As  a  citizen,  I  would  say  that  it  would  be  regrettable 
that  Congress  wou]d  feel  that  labor  difficulties  in  nonwar  businesses 
couldn't  be  settled  through  judicial  machinery  until  after  there  had 
been  a  physical  appropriation  of  the  property  of  our  citizens. 

Mr.  Clark.  Well,  now,  you  know,  of  course,  that  the  War  Labor 
Board  has  handled  over  6,000  labor  disputes.  Do  you  think  we  could 
get  anywhere  with  the  war  if  all  of  those  disputes  we^-e  to  be  tried  out 
in  the  courts? 

Mr.  Ball.  As  a  matter  of  fact,  as  you  and  I  well  know,  tha  vast 
majority  of  those  disputes  were  problems  of  wages;  and  tha  rest  of  it, 
which  are  probably,  in  proportion  to  the  number  that  would  reach  the 
courts,  no  larger  than  the  proportion  of  any  kind  of  disputes  between 
people  that  may  exist,  only  a  very  infinitesimal  proportion  of  which 
ever  reach  the  courts. 

Then  I  would  give  you  one  other  answer.  It  is  my  belief  that 
hundreds  and  thousands  of  those  disputes  were  not  disputes  which 
would  have  arisen  if  it  hadn't  befn  for  the  practice  of  the  War  Labor 
Board,  and  its  announced  policy,  of  granting  something  to  unions  that 
they  had  been  unable  to  obtain  in  peacetimes. 

Now,  let  me  illustrata  why  I  feel  that,  because  I  think  these  facts 
are  of  interest  to  this  committe3.  W  3  have  had  four  disputes  before 
the  Board,  three  of  which  probably  would  never  have  arisen,  and  the 
fourth  probably  would  never  hav3  arisen,  if  it  hadn't  been  for  the 
policies  of  the  Board.  I  can  make  the  same  speculation  about  the 
rest  of  our  disputes,  but  I  think  the  facts  prove  it  in  these  cases. 

At  Portland,  Oreg.,  and  Oakland,  Calif.,  we  had,  some  years  ago,  a 
strike  which  lasted  7  months,  caUed  solely  by  the  teamsters'  union  to 
enforce  a  demand  for  the  closed  shop,  and  that  strike  was  ended  when 
there  was,  in  writing,  a  withdrawal  of  the  closed-shop  demand;  and 
that  withdrawal  was  followed  by  the  negotiation,  the  drafting,  the 
signing,  and  th?  execution  of  contracts,  and  at  that  time  the  statement 
was  made  to  us  by  one  of  these  labor  leaders  that  they  were  never 
gomg  to  raise  the  closed-shop  issue  with  Ward's  again. 

When  the  policies  of  the  War  Labor  Board,  in  granting  union 
maintenance  became  known  to  those  unions,  the  existing  contracts 
were  canceled  and  a  new  dispute  arose,  and  the  dispute  arose  because 
of  the  encouragement  given  to  the  creation  of  that  dispute  by  the 
War  Labor  Board. 
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The  same  situation  existed  in  our  Hummer  plant.  We  had  a  written 
contract  which  didn't  provide  for  a  closed  shop  in  any  form,  and  it 
was  only  because  of  the  policies  of  the  Board,  as  we  look  at  it,  that  that 
contract  was  reopened. 

In  the  case  at  Denver,  there,  just  immediately  after  a  union  was 
certified,  no  opportunity  was  given  to  us  to  see  if  we  could  roach  an 
agreement  by  the  processes  of  collective  bargaining,  because  the  union 
made  no  pretense  of  bargaining  but  rushed  to  the  Board  for  certifica- 
tion to  get  the  union  maintenance,  for  the  express  purpose  of  getting 
union  maintenance  without  exhausting  collective  bargaining. 

Wliat  has  happened,  sir,  is  that  the  large  majority  of  those  6,700 
cases  represent  the  break-down  of  the  legally  established  and  protected 
processes  of  collective  bargaining,  because  the  Board,  by  its  policy, 
has  given  an  open  invitation  to  these  people  to  short  cut  the  normal 
practices  which  normally  would  result  in  industrial  peace  in  the 
intent  of  Congress,  and  has  invited  these  unions  to  rush  to  the  Board 
and  create  a  fictitious  dispute  for  the  purpose  of  getting  something 
they  couldn't  get  any  other  way.  I  say  to  you,  therefore,  that  I 
think  this  figure  which  you  have  is  an  entirely  fictitious  figure. 

Mr.  Clark.  That  mav  be  so;  I  don't  know. 

But  doesn't  your  position,  Mr.  Ball,  come  down  to  this:  You  and 
your  company  are  opposed  to  this  maintenance-of-membership  ar- 
rangement that  the  Board  has  worked  out,  and  you  are  opposed  to 
any  agency  set  up  by  Congress  to  deal  with  labor  disputes  that  may 
affect  the  war  unless  they  are  reviewable  in  court?  Now,  isn't  that 
true? 

Mr.  Ball.  No;  that  isn't  the  case.  Let  me  make  our  position  clear. 
We  are  not  opposed  to  any  agency  of  the  Government  that,  acting 
within  the  powers  properly  given  to  it,  decide  a  dispute  in  our  case. 
But  our  only  desire  to  go  to  the  courts  in  this  case  arises  from  our 
belief  that  this  agency  has  violated  the  will  of  Congress,  and  therefore 
our  contest  in  this  case  does  not  arise  because  we  are  against  the 
agency  as  such,  but  we  are  only  against  the  agency  because  of  our 
deep  conviction  that  it  has  violated  the  law,  and  it  is  only  our  convic- 
tion that  they  have  violated  the  law  that  makes  us  want  to  seek 
recourse  in  the  courts. 

Mr.  Clark.  Let's  go  a  step  at  a  time.  You  can't  get  away  from 
that  unless  you  have  your  case  actually  reviewable  in  the  courts? 

Mr.  Ball.  That  is  right. 

Mr.  Clark.  Are  you  opposed  to  a  War  Labor  Board  or  a  similar 
Federal  agency  whose  orders  are  not  reviewable  in  court? 

Mr.  Ball.  We  would  be  against  any  machinery  ot  Government  that 
would  be  empowered  to  destroy  the  rights  which  the  Constitution 
protects  us  from,  without  an  opportunity  of  getting  the  courts  to 
guard  us  against  that. 

Mr.  Clark.  Mr.  Ball,  you  are  a  good  lawyer;  in  my  judgment,  a 
very  fine  one. 

Mr.  Ball.  I  appreciate  the  unwarranted  compliment. 

Mr.  Clark.  You  haven't  answered  my  question,  and  you  know  it. 

Mr.  Ball.  I  think  I  have 

Mr.  Clark.  My  question  is  whether  you  are  opposed  to  a  Federal 
agency,  like  the  War  Labor  Board 

Mr.  Ball.  There  are  two  situations  that  we  must  distinguish.  One 
would  be  whether  we  are  opposed,  as  individuals,  in  our  convictions, 
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to  the  actions  of  a  board  that  would  impose  union  maintenance  legally; 
and  whether  we  are  opposed  as  a  matter  of  principle,  to  the  extent  of 
asserting  our  rights  as  we  have  here,  to  a  board  which  tried  to  impose 
those  actions  illegally. 

Now,  this  question  of  whether  Congress  can  deprive  a  citizen  of  the 
right  to  court  review,  in  itself,  it  seems  to  me,  raises  a  very  serious 
constitutional  issue. 

You  will  recall  that  in  the  litigation  over  the  Office  of  Price  Admin- 
istration, the  Supreme  Court  was  very  careful  to  point  out  that  the 
short-circuiting  of  the  normal  processes  of  judicial  review  accomplished 
by  that  legislation  was  only  constitutional  because  there  was  still  left 
the  opportunity  for  attacking  the  actions  of  the  Office  of  Price  Ad- 
ministration through  a  somewhat  limited,  but  nevertheless  still  ex- 
istent, method  of  court  review. 

Now,  I  would,  sir,  as  a  lawyer  be  bitterly  opposed,  and  as  a  citizen 
be  bitterly  opposed,  to  any  agency  of  the  Government  empowered  to 
issue  an  order  which  deprived  me  of  my  liberty  or  my  property,  while 
I  was  denied  an  opportimity  to  test  the  legality  of  its  actions  in  the 
courts.  X 

Mr.  Clark.  Well,  now,  getting  back  to  my  question,  I  want  to 

know  from  you 

Mr.  Ball  (interposing).  I  am  sorry  if  I  have  strayed  from  it. 
Mr.  Clark.  In  my  judgment  you  have  strayed  from  it,  but  it  is 
all  right,  not  too  much.  I  am  asking  you  as  a  representative  of 
Montgomery  Ward  whether  you  are  opposed  to  a  Federal  agency  such 
as  the  War  Labor  Board,  or  a  similar  agency,  dealing  with  these 
labor  disputes  and  entering  an  order  which  is  not  reviewable  in  the 
courts  by  express  enactment  of  Congress? 

Mr.  Ball.  As  an  officer  of  Montgomery  Ward,  and  as  its  legal 
adviser,  I  have  looked  at  its  problems  solely  from  what  I  considered 
to  be  the  best  interests  of  its  stockholders,  and  not  from  the  standpoint 
of  my  own  personal  political  convictions ;  and  the  difficulty  when  you 
address  yourself,  therefore,  in  the  form  that  you  do — '^Speaking  for 
Montgomery  Ward,  what  would  be  my  position" — I  would  say  that 
my  position,  speaking  for  Montgomery  Ward,  does  not  go  beyond 
the  problems  that  have  confronted  Montgomery  Ward.  If  you  ask 
my  personal  convictions  as  a  citizen,  that  might  be  different. 
Do  I  make  my  point  clear,  sir? 
Mr.  Clark.  Very  clear. 

Mr.  Ball.  Montgomery  Ward  is  not  here  for  a  poHtical  reason. 
Montgomery  Ward  has  not  acted  in  this  matter  for  a  political  reason. 
Montgomery  Ward  has  beheved  that  its  rights  have  been  atta(;ked, 
'  and  that  it  has  been  deprived  of  its  rights,  and  that  the  motives  which, 
have  lain  behind  these  actions  have  been  political;  but  I  assure  you 
sir,  that  our  actions  have  not  been  motivated  by  politics,  but  by  a 
sincere  belief  that  we  are  doing  nothing  more  than  protecting  the 
rights  of  Montgomery  Ward. 

Mr.  Clark.  Well,  politics  hadn't  entered  my  mind  from  any  angle. 
I  want  to  get  this  clear  as  to  whether  you,  here,  representing  Mont- 
gomery Ward  before  this  committee,  are  unwilling  to  express  an 
opinion  upon  the  question  that  I  asked  you? 

Mr.  Ball.  It  seems  to  me,  sir,  that  as  a  representative  of  Mont- 
gomery Ward,  it  is  not  appropriate  for  me  to  try  to  tell  you  what  kind 
of  legislation  to  enact. 
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1  would  assure  you,  however,  that  the  policy  of  Montgomery 
Ward  is  to  obey  the  law,  and  if  this  Congress  elected  to  create  such  an 
agency  and  to  give  it  clear  and  certain  powers,  which  were  exercised  in 
a  case  against  Montgomery  Ward,  Montgomery  Ward  would  obey 
that  order  in  exactly  the  same  way  that  Montgomery  Ward  obeyed 
the  order  of  the  President  seizing  its  Hummer  plant,  not  in  resentment 
but  with  cheerful  cooperation. 

Mr.  Clark.  Here  you  are,  as  a  representative  of  this  great  com- 
pany; there  is  a  controversy  here  between  this  company,  which 
employes  some  60  or  70  thousand  employees,  and  we  are  dealing  with 
labor  disputes  under  an  act  of  Congress,  and  you  have  mildly,  and  I 
think  justifiably,  criticized  the  acts  of  Congress,  or  some  of  them.  I 
am  trying  to  get  your  views  about  what  we  ought  to  do  about  this 
situation.  I  am  trying  to  find  out  from  you  whether  your  company, 
as  a  great  industrial  corporation,  with  all  these  employees,  would  or 
would  not  oppose  the  enactment  by  Congi-ess  of  the  setting  up  of  an 
agency  of  this  kind  by  Congress,  unless  its  orders  are  reviewable  in 
court? 

(Discussion  off  the  record.) 

Mr.  Ball.  Even  a  lawyer  has  to  have  advice,  and  I  might  say  that 
the  advice  is,  I  think,  exactly  the  voice  of  all  of  us.  Montgomery 
Ward's  position,  and  my  position  as  a  representative  of  Montgomery 
Ward,  would  be  this:  In  the  first  place,  we  would  be  opposed  to  the 
creation  of  any  agency  that  were  permitted  to  act  entirely  without 
court  review,  and  to  impose  binding  orders  upon  us,  because  as  long 
as  you  eliminate  the  opportunity  of  court  review  you  have  eliminated 
the  greatest  safeguard  against  completely  arbitrary  and  dictatorial 
actions. 

In  the  second  place,  we  would  be  opposed  to  any  agency  which  had 
the  right  to  impose  maintenance  of  membership  or  any  other  similar 
requirement  upon  us,  as  a  matter  of  belief  and  conviction.  But  I  do 
not  want  you  to  draw  from  that  an  inference  that  we  would  oppose  it 
in  the  manner  in  which  we  have  opposed  this  order,  if  it  were  the  law, 
because  we  will  obey  many  laws  with  which  we  are  not  in  personal 
sympathy. 

In  the  third  place,  we  believe  that  any  agency  that  should  be  set  up 
should  have  its  powers  carefully  defined  by  this  Congress,  and  the 
limitations  upon  those  powers  carefully  prescribed,  because  we  believe 
that  the  failure  to  define  those  powers,  and  to  circumscribe  the:n  is 
the  open  door  to  the  abuse  of  power  which  we  sincerely  believe  is  a 
step  down  the  road  to  a  destruction  of  our  system  of  government. 

Mr.  Clark.  I  thank  you  for  your  frank  and  nice  answer. 

I  don't  mind  telling  you  that  there  are  problems  in  this  that  puzzle 
me  as  a  Member  of  Congress.  I  can  see,  for  instance,  how,  in  war- 
times, with  the  labor  troubles  we  have  had,  something  ought  to  be 
done  of  a  practical  nature  to  keep  war  industry  moving,  and  yet  I 
don't  want  ever  to  cast  a  vote  that  will  unjustly  deprive  an  American 
citizen  of  the  smallest  right.  There  is  a  problem  involved  and  I 
wanted  your  views  on  that  problem. 

But  now  I  want  to  go  a  step  further.  If  you  do  not  have  a  Board 
that  may  settle  these  disputes  without  court  review,  and  if  it  has  no 
power  to  impose  the  maintenance  of  unions,  or  any  other  kind  of 
compromise  between  the  open  shop  and  the  closed  shop — if  you  don't 
have  any  of  that  in  the  field  between  labor  and  employer  in  these 
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most  troublesome  days,  haven't  you  just  put  the  thing  back  into  the 
open  where  the  old  fight  between  the  open  shop  and  the  closed  shop 
may  go  ahead  and  do  what  it  will  to  the  war  effort? 

Mr.  Ball.  Well,  I  doubt  if  any  legislation  can  be  passed  by  this 
Congress  that  would  entirely  solve  all  of  the  problems  which  we  face. 

The  National  Labor  Relations  Act  was  passed  by  this  Congress  in 
the  belief  that  it  was  a  step  toward  industrial  peace.  It  did  not 
solve  all  of  the  problems. 

We  might  say  that  Montgomery  Ward  &  Co.  has  had  no  funda- 
mental quarrel  at  any  time  with  the  provisions'  of  the  National 
Labor  Relations  Act;  that  what  we  have  quarreled  with,  when  we 
have  quarreled — and  I  dislike  that  word — has  been  with  the  abuses 
in  the  administration  of  that  act.  We  might  also  feel  that  other 
legislation,  which  balanced  the  scales  of  fairness  by  imposing  similar 
restrictions  upon  labor  organizations,  might  further  tend  to  increase 
industrial  peace. 

But  the  point  that  I  can't  help  but  be  conscious  of  is  this,  that  if  we 
have  a  Yi  ar  Labor  Board  which  is  really  accomplishing  a  great  purpose, 
why  is  it  that  the  loss  in  man-hours  and  the  strike  situation  here  is 
more  aggravated  today  than  it  was  in  peacetimes? 

Mr.  Clark.  TV  ell,  Mr.  Ball,  I  don't  know  enough  to  undertake  to 
answer  the  question. 

Mr.  Ball.  Well,  we  will  assume  that  that  was  a  rhetorical  question, 
then. 

Mr.  Clark.  There  was  some  testimony,  however,  before  this  com- 
mittee, that  would  be  somewhat  in  conflict  with  that.  After  all,  if 
you  will  permit  me  to  say  so,  I  do  not  think  that  your  answer  was 
responsive  to  my  question. 

Mr.  Ball.  If  you  will  repeat  the  question,  or  have  the  reporter  read 
it,  I  will  try  to  answer  it. 

Mr.  Clark.  I  will  be  glad  to  do  so. 

I  say  if  we  are  to  have  no  agency  similar  to  the  W  ar  Labor  Board, 
empowered  to  make  orders  which  are  not  reviewable  in  court,  and  if 
it  has  no  power  to  enforce,  impose  and  enforce  maintenance  of  mem- 
bership, or  some  other  reasonable  compromise  between  the  open  shop 
and  the  closed  shop,  if  we  can't  do  any  of  that,  then  don't  we  have,  in 
this  wartime,  just  the  old  fight  between  the  open  shop  and  the  closed 
shop? 

Mr.  Ball.  My  belief  is  that  that  question  poses  what  they  used  to 
teach  us  in  the  old  days  was  a  false  dilemma. 

Mr.  Clark.  -Well,  I  wouldn't  want  to  be  guilty  of  that. 

Mr.  Ball.  I  suggest  that  simply  because  I  believe  that  you  have 
overlooked 

Mr.  Clark  (interposing).  Let  me  change  my  question.  Suppose 
Congress  should  today  wipe  out  the  W  ar  Labor  Board — where  would 
we  be? 

Mr.  Avery.  That  would  be  delightful. 

Mr.  Ball.  My  personal  conviction  is  this — ^you  see  I  have  been 
educated  in  the  public  prints  and  in  the  union  papers  to  believe  that 
it  was  the  admirable  restraint  and  cooperation  of  organized  labor  in 
following  out  a  pledge  it  made  to  have  no  strikes  in  wartime,  that 
has  been  the  chief  contributor  to  our  industrial  peace. 

But  the  situation  that  you  have  asked  me  about  now  makes  it 
difl&cult  for  me  to  answer  responsively,  because  I  do  not  think  that 
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the  alternative  you  pose  is  the  necessary  alternative  to  our  present 
situation. 

I  think,  for  example,  that  a4arge  number  of  the  disputes  that  arise 
between  union  and  management  today  could  be  settled  if  it  were 
once  understood  that  unions  were  not  going  to  be  given,  as  the  price 
for  their  supposedly  patriotic  sacrifice  of  giving  up  the' right  to  strike, 
a  privilege  which  they  never  had  obtained  from  those  particular 
employers  before. 

You  see  the  idea  that  we  have  to  have  a  compromise  sounds  much 
better  when  spoken  than  it  does  in  fact.  We  have  a  situation  today 
where  the  employees  of  a  certain  employer  receive  certain  wages  and 
live  under  certain  conditions,  but  they  have  no  requirement  that  any 
part  of  them  have  to  belong  or  do  not  have  to  belong  to  a  labor 
organization.  The  labor  organizations  ask,  as  their  price  for  not 
striking  in  time  of  war,  that  they  be  given  a  reward — union  mainte- 
nance. 

Now  I  don't  know  that  the  employers  are  given  any  corresponding 
reward  for  accepting  any  orders  of  the  War  Labor  Board,  and  I  think 
it  would  be  repugnant  to  employers,  generally,  to  feel  that  their 
patriotism  had  to  be  rewarded  by  any  gift  of  a  Government  agency. 

Mr.  Clark.  I  am  sorry  to  have  been  so  troublesome  and  I  am 
sorry  to  have  consumed  so  much  time. 

Mr.  Avery.  I  wonder,  sir — I  like  very  much  your  approach  to  this 
subject — if  you  would  permit  me  to  say  one  thing,  Mr.  Clark? 

Mr.  Clark.  Certainly. 

Mr.  Avery.  I  should  like  to  caU  your  attention  to  the  fact  that  the 
human  nature  in  this  is  bound  to  obtain,  as  it  does  before  a  war, 
and  under  the  stress  and  opportunities  and  the  imposition  of  supply 
and  demand  it  is  not  to  be  expected  that  the  normal  results  of  that 
will  show  themselves  in  the  eagerness  for  rewards  of  the  employee, 
and  the  privileges,  particularly  after  12  years^  he  has  been  led  to 
believe  that  to  him,  as  must  be  always  true,  are  underfed,  underhoused, 
underclothed,  and  so  on,  of  that  kind. 

Out  of  that  there  has  come  a  machine  here  with  a  good  purpose. 
Everybody  favors  something  that  will  widen  the  distribution  of  the 
great  wealth  we  constantly*  learn  more  and  more  easily  to  produce. 

The  difficulty,  as  economy  evolves  these  larger  concerns,  these  large 
concerns,  and  it  continues  to  move  in  the  direction  that  is  to  be  seen 
by  those  who  have  made,  in  production,  such  wonderful  developments 
for  the  winning  of  this  war — it  is  said  that  100  concerns  do  a  very  heavy 
percentage  of  the  war  service  in  that  line — those  great  producei*s  have, 
of  course,  attained  an  economy  that  never  existed  in  the  world. 

And  here,  on  the  other  side,  for  years  the  economists  have  pointed 
out  that  the  next  march  of  progress  in  economy  is  going  to  be  in  the 
field  of  distribution,  and  that  we  shall,  in  some  way,  have  a  great 
advance  in  that,  as  great  as  we  have  had  m  production. 

We  point  out,  sir,  that  you  are  addressing  an  institution — in 
considering  this  case — that  has  been  one  of  the  leaders  in  becoming  a 
successful  economist  in  the  common  interest,  to  match  in  distribution 
the  great  economies  in  mass  production. 

When  we  get  into  those  relations  then  we  have  the  additional 
burden  of  numbers ;  we  grow  large ;  the  responsibilities  are  very  heavy 
and  they  must  be  established  through  constantly  increasing  numbers; 
and  the  relations  get  to  such  a  point  that  even  the  production  and 
the  distribution  form  again  into  another  larger  thing. 
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Many  of  our  people  forget  the  economy  lessons  that  are^o  readily 
learned  on  the  farm.  Those  simplicities  now  get  to  be  more  confusing 
to  people  who  work  their  entire  lives,  perhaps,  for  a  single  institution, 
progress  reasonably  in  some  part  of  it,  steadily  going  to  a  higher 
position  and  making  what  can  be  called  a  success — and  yet  learn  from 
their  personal  Experience  none  of  the  realities  that  come  from  the 
more  simple  meeting  of  those  problems  which  you  find  in  simplicity  on 
the  farm. 

Now  with  these  great  groups  here  we  are  today  in  conflict.  They 
want  more,  and  the  employer  seems  to  be  the  deterrent  in  giving  that. 
He  certainly  makes  the  very  highest  of  competition,  and  death  is  his 
penalty  if  he  fails. 

The  cost  of  production  is  made  up,  of  course,  largely  of  labor,  and 
in  conditions  of  this  kind  the  formation  of  groups  in  labor  is  quite  as 
logical  as  it  is  in  production  or  distribution,  and  must  continue  to  be 
that  way. 

Leadership,  then,  comes  more  and  more  to  hand,  and  ideals  for  all 
swing  high.  And  that  is  a  glorious  thing,  and  I  suppose  America  can 
be  credited  with  having  gloriously  accomplished  it  in  the  field  of  labor 
as  well  as  in  these  other  forces. 

They  then  work  to  the  point  where,  in  unreason,  they  ask  more  than 
they  can  possibly  receive,  and  in  those  heavy  demands  press  so  hard 
that  they  can  destroy  and  injure  the  thing. 

I  think  our  difficulty  here  is  not  against  unions  at  all.  We  have  had 
no  success  in  making  anybody  understand  that  we  were  not  fighting 
the  unions.  But  truly,  sir,  W3  are  not.  But  we  are  fighting  the  taking 
of  liberty  from  th?  individual,  whether  he  is  one  place  or  another — 
and  it  gets  to  the  closed  shop. 

The  point  that  I  wish  to  make,  sir,  is  that  the  machinery  that  has 
been  built  up  in  this  labor  machine,  these  requirements  and  thes^ 


beliefs,   are  excessive^  impractical,  and  hav3,   with  these  agencies, 
been  very  unwisely  handled. 

The  public  is  recognizing  it.  Costs  are  coming  up.  The  correction 
that  you  are  reaching  for  we  all  believe  is  right  in  the  field  of  exper- 
ience, that  it  is  going  to  come  from  the  body  you  gentlemen  repr  ;sent, 
in  accordance  with  the  law  we  worship^  and  mtend  to  retain.  It 
doesn't  have  to  be  abandoned;  we  need  no  king;  we  need  no  dictator; 
we  need  only  the'  instrument  we  have  and  a  httle  better  management 
in  the  selection  of  those  who  are  to  treat  these  things. 

This  thing  that  is  up  here  must  be  taken,  sir,  out  of  the  position  of 
demanding  it.  We  must  hav3  discipline,  order,  and  a  proper  con- 
sideration, which  these  things,  I  think,  are  proving  that  w«  don't 
have  as  we  should  have. 

Mr.  Clark.  Let  me  say  to  you,  Mr.  Avery,  I  think  there  is  a  good 
deal  of  doubt  about  the  wisdom  of  our  policy  in  this  field,  probably  of 
our  legislation.     It  is  a  troublesome  problem  at  any  time. 

I  believe  Lord  Macaulay  predicted,  many  years  ago,  that  we  would 
reach  about  this  point.  But  conceding  that  there  have  been  mistakes, 
or  that  things  have  been  done  that  are  not  wise,  would  you,  out  of 
your  great  experience  as  a  fine,  patriotic  American  citizen,  feel  that  it 
would  be  safe,  at  this  time  of  great  crisis,  during  a  war,  to  undertake 
to  form  all  of  that  and  fix  it  like  we  say  it  ought  to  be? 

Mr.  Avery.  I  should  say,  sir,  that  that  must  be  done,  and  I  should 
say  that  sitting  here  together  we  represent  an  active  and  important 
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step  in  that  situation.  I  believe  it  is  intended  that  Congress  shall 
learn  the  facts  that  experience  has  developed  under  these  conditions. 
I  think  the  condensation  of  the  two  reports  that  I  read  should  be  read 
by  everyone  in  this  room  with  great  intentness  and  study.  They 
point  out  actually  what  we  face  today  and  what  you  gentlemen  have 
been  asked  to  investigate. 

Those  things  are  being  badly  handled,  sir.  We  are  getting  into 
politics,  and  in  the  correction  of  those  things  there  is  going  to  be  a 
solution  under  these  most  trying  war  conditions.  The  ideas  here 
advocated  I  hope  you  will  not  believe  are  in  some  narrow  financial 
success  consideration.  This  is  to  overcome  a  wrong  in  the  interests 
of  the  country,  not  to  cut  wages. 

We  have  taken  that  position  here  repeatedly  and  for  all  these 
years.  We  never  talk  about  wages  and  when  they  were  brought  up 
today  the  same  irritation  will  always  come  as  did  here.  We  want  to 
make  clear  that  the  mistakes  that  we  are  undergoing  from  all  our 
strikes  and  difficulties  should  be  corrected,  and  that  the  wage  element 
is  secondary,  because  that  would  so  make  apparent  the  greedy  grasp 
of  large  corporations — but  what  we  want  is  a  balanced  treatment 
that  would  be  better  for  the  entire  population  of  the  United  States. 

Mr.  Clark.  And  you  think  we  should  do  that  now,  under  war 

conditions? 

Mr.  Avery.  You  asked  the  question,  sir,  Do  you  thmk  that  we 
should  correct  these  conditions  with  the  War  Labor  Board?  You 
must,  SU-,  in  some  fashion  or  other,  and  I  think  by  public  pressure 
great  things  are  being  handled.  Those  conditions  that  are  truthfully 
stated  in  that  summary,  or  in  the  longer  report,  are  actual,  and  the 
organizations  that  are  acting  here,  these  bureaus,  must  be  corrected 
and  made  to  act  in  accordance  with  the  facts. 

The  Chairman.  The  committee  will  take  a  recess  until  2:30  o'clock. 

(Whereupon,  at  1:25  p.  m.,  the  committee  recessed  until  2:30  p.  m. 
of  the  same  day.) 

AFTERNOON   SESSION 

(The  committee  reconvened  at  3  p.  m.) 

The  Chairman.  The  committee  will  come  to  order,  please. 

We  will  continue  with  the  examination  of  Mr.  Ball. 

Mr.  Elston? 

Mr.  Elston.  Mr.  Ball,  there  has  been  some  statement  made  at 
these  hearings  about  priority  ratings  that  Ward's  have  received  from 
the  Government.     Are  you  familiar  with  those? 

Mr.  Ball.  I  am. 

Mr.  Elston.  I  wonder  if  you  would  explain  to  the  committee  just 
what  priority  ratings  the  Montgomery  Ward  Co.  has  received. 

Mr.  Ball.  I  am  happy  to.  There  is  a  great  deal  of  misunderstand- 
ing about  just  what  constitutes  a  priority  rating.  When  the  United 
States  filed  its  action  at  Chicago,  they  filed  a  number  of  affidavits 
setting  forth  information  concerning  the  priority  applications  that 
Montgomery  Ward  was  supposed  to  have  applied  for  and  received. 

We  have  analyzed  those  and  analyzed  the  problems  of  the  company 
in  connection  with  the  various  rationing  problems. 

You  understand  that  there  are  a  great  number  of  items  that  are 
sold  by  every  merchant  in  the  country  who  sells  that  type  of  item  at 
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all  which  cannot  be  repurchased  by  the  retailer  unless  ,he  extends 
back — I  think  the  phrase  is — some  kind  of  priority  from  his  customer 
to  the  manufacturer. 

For  example,  if  you  want  to  build  a  chicken  coop  and  want  to  get 
a  hammer  to  do  that  work,  you  have  to  come  to  the  company  and 
sign  an  application  which  indicates  that  you  are  a  class  of  customer 
that  falls  under  such  and  such  a  rating  to  get  that  hammer. 

Then,  Montgomery  Ward  &  Co.,  extends  that  after  it  sells  the  ham- 
naer,  provided  that  there  are  no  priority  appUcations  or  demands  of  a 
higher  priority  for  that  hammer,  to  the  manufacturer. 

Now,  thousands  of  those  kinds  of  papers  pass  through  the  company's 
files.  There  are  forms  known  as  PD-lX,  which  are  distributors' 
appUcations  for  preference  ratings.  Some  75  percent  of  the  so-called 
preference  ratings  referred  to  in  the  affidavits  of  the  Government  fall 
under  this  form.  This  is  a  form  which  permits  the  replacement  by  a 
distributor  of  his  stocks  of  a  large  number  of  items.  This  is  called  a 
distributor's  application  for  preference  rating,  and  it  simply  means 
that  no  one  retaihng  this  large  hst  of  items  can  restock  those  items 
until  he  has  filled  out  this  form  so  that  the  total  country-wide  demands 
for  these  items  can  be  ascertained  by  the  Government. 

This  is  a  form  which  may  be  filed  by  any  distributor,  and  a  distribu- 
tor is  defined  as  any  person,  firm,  or  corporation  engaged  in  the  busi- 
ness of  stocking  or  warehousing  for  resale  materials  procured  directly 
from  manufacturers.  In  other  words,  the  word  *' distributor"  in  this 
application  is  as  wide  as  the  entire  retail  industry. 

There  are  certain  other  applications  that  Ward's,  as  is  true  of  almost 
everybody  else  in  the  United  States,  has  filed.  For  example,  we  have 
had  occasionally  some  need  to  do  some  repairs  of  our  store  property 
just  as  many  people  have  been  required  to  make  repairs  upon  their 
homes,  or  their  comer  grocery  stores,  or  their  owned  property,  and  in 
order  to  get  the  materials  for  that  an  application  has  to  be  made.  The 
purpose,  as  I  understand  it,  is  not  to  assume  that  every  person  who 
makes  such  an  application  is  essential  to  the  war  effort,  but  simply  so 
that  the  flow  of  those  materials  can  be  controlled  and  if  there  is  a 
shortage  at  any  one  time,  a  classification  of  priorities  can  be  dropped 
from  the  list. 

Then,  there  are  a  number  of  other  situations  where  certain  lines  of 
merchandise  cannot  be  sold  to  anyone  except  those  who  have  been 
assigned  preference  ratings. 

Now,  that  means  when  you  use  the  word  "preference"  it  is  some- 
times exactly  the  opposite  of  preference.  You  may  be  at  the  very 
bottom  of  the  list  and  may  be  the  least  preferred  person  in  the 
country,  but  you  still  have  a  preference  rating. 

Now,  all  of  the  so-called  preference  applications  that  Ward's  have 
filed  have  been  exactly  the  kind  of  applications  that  are  necessary  to  be 
filed  by  anybody  engaged  in  the  general  retail  business,  and  in  the 
affidavits  which  we  filed  in  the  district  court  at  Chicago,  we  set  forth 
an  analysis  by  affidavit  under  oath  of  the  various  claims  made  in  the 
Government's  application,  and  they  reduced  finally  to  that  conclusion. 
I  am,  as  you  know,  submitting  those  affidavits  to  this  committee. 
Mr.  Elston.  And  I  take  it  your  company  hasn't  been  given  any 
consideration  that  is  not  extended  to  another  company  engaged  in  the 
same  kind  of  work? 
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Mr.  Ball.  None  whatever,  and  the  company  has  not  asked  for  it. 
I  should  qualify  that  by  saying  that  in  connection  with  the  operation 
of  the  Hummer  Manufacturing  Co.  and  the  Ward  way  Paint  Works, 
certain  applications  have  been  made  in  connection  with  the  work  of 
those  manufacturing  enterprises,  and  my  answer  should  be  exclusive 
of  those. 

Mr.  Elston.  Now,  I  believe  some  statement  was  made  that  the 
company  would  not  bargain  with  the  union.  I  am  asking  you,  as  an 
attorney,  if  at  any  time  that  contention  is  made,  what  remedy  the 
union  has. 

Mr.  Ball.  The  union  has  a  remedy  which  is  extended  to  it  very 
promptly  by  the  National  Labor  Relations  Board  to  file  charges  of 
failure  to  bargain  collectively  against  the  employer.  The  phrase  in 
the  National  Labor  Relations  Act  imposing  the  duty  to  bai-gain 
collectively  by  making  it  an  unfair  labor  practice  to  refuse  to  do  so, 
has  been  defined  and  interpreted  by  the  courts  to  mean  a  duty  to 
bargain  in  good  faith.  If  there  were  the  slightest  evidence  at  any 
time  of  a  lack  of  good  faith  pui*sued  by  this  company  or  any  other 
employer  of  the  duty  to  bargain  collectively,  the  remedy  which  has 
in  times  of  peace  proven  adequate  and  presumably  would  be  equally 
so  to  any  patriotic  union,  is  available  to  the  union. 

Mr.  Elston.  Mr.  Ball,  this  morning  you  were  asked  about  the 
authority  of  the  President  to  seize  property  during  wartime.  In 
your  examination  of  the  authorities,  do  you  find  that  the  President 
was  given  any  greater  power  under  the  Constitution  with  respect  to 
the  seizure  of  property  than  he  has  during  peacetimes? 

Mr.  Ball.  I  find  no  such  power  except  as  the  President  may  be 
commanding  military  operations  in  an  actual  field  of  military  combat. 

Mr.  Elston.  Now,  in  the  case  referred  to  about  the  seizure  of  a 
railroad  during  the  Civil  War  by  President  Lincoln;  that,  I  believe, 
was  done  when  there  was  no  statute  which  authorized  that  seizure. 

Mr.  Ball.  But,  if  my  recollection  is  correct,  it  was  immediately 
ratified  and  submitted  for  the  ratification  of  Congress  at  the  earliest 
possible  moment. 

Mr.  Elston.  That  is  the  point  I  was  coming  to.  As  soon  as 
Congress  was  assembled  and  Congress  had  the  ability  to  act,  Congress 
acted  and  provided  by  law  that  the  seizure  could  be  made. 

Mr.  Ball.  That  is  right,  and  that  property  was  within  the  field  of 
actual  military  operations,  and  even  then  it  was  felt  necessar^^  for 
Congress  to  ratify  it. 

Mr.  Elston.  I  would  like  to  ask  you,  as  counsel  for  the  company, 
if  you  have  made  every  possible  legal  effort  to  have  the  question  of 
the  legality  of  the  seizure  of  your  company  determined  in  the  courts? 

Mr.  Ball.  We  have  given  much  anxious  thought  to  every  possi- 
bility, however,  remote,  of  a  remedy  available  to  us,  and  if  we  knew 
of  such  remedy,  we  would  be  attempting  to  pursue  it. 

Mr.  Elston.  In  those  cases  when  you  did  get  into  the  courts,  and 
when  there  could  have  been  a  decision,  as  I  understand  your  testi- 
mony, you  were  prevented  from  doing  it  by  the  action  of  the  Govern- 
ment itself. 

Mr.  Ball.  When  we  sought  the  protection  of  the  courts,  the  at- 
tempt was  made  to  exclude  us  from  the  courts,  and  an  attempt  was 
made  by  every  dilatory  tactic,  when  the  exclusion  wasn't  complete, 
to  delay  the  case  from  coming  to  issue. 
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Mr.  Elston.  Had  the  injunction  suit  filed  in  Chicago  not  been 
dismissed,  would  you  have  been  able  to  get  your  question  decided? 

Mr.  Ball.  The  question  of  the  legality  of  the  seizure  could  have 
been  decided  in  that  litigation,  but  not  the  question  of  the  legality  of 
the  War  Labor  Board  order,  because  the  two  are  not  related. 

On  that  if  I  may,  let  me  point  out  that  that  case  was  originally 
set  for  decision  at  the  end  of  the  10  days  in  which  a  temporarv  re- 
straining order  must  necessarily  expire  without  hearing.  iThat 
would  have  terminated,  therefore,  at  the  outset  on  the  day  before 
the  property  was  returned  to  the  company.  It  was  moved  over  after 
the  National  Labor  Relations  Board  had  set  the  date  for  a  decision 
the  day  after  the  election  date  was  fixed,  and  on  the  protest  of  the 
company  to  that  delay,  eveiy  effort  was  made  by  the  Department 
of  Justice  to  keep  that  delay  in  effect. 

In  other  words,  the  Department  of  Justice  begged  the  court  not 
to  permit  its  decision  to  come  down  until  after  the  election  was  held, 
and  I  draw  the  natural  inference  that  that  was  done  in  order  to  further 
a  plan  already  in  mind  to  return  the  property  and  make  the  case 
moot  before  the  judge  would  have  an  opportunity  to  express  his 
views. 

Mr.  Elston.  Well,  then,  the  case  was  dismissed  on  the  day  fol- 
lowing the  election,  was  it  not? 

Mr.  Ball.  It  was,  as  the  judge  had  no  option  but  to  do. 

Mr.  Elston.  And  the  Government  moved  out  of  control  of  the 
company  even  before  the  election  returns  had  been  made  public? 

Mr.  Ball.  The  notice  was  given  even  before  the  election  at  7 
o'clock,  which  closed  the  polls.  It  was  attempted  to  be  done  simulta- 
neously with  the  closing  of  the  polls. 

Mr.  Elston.  So  the  Government  could  very  easily  have  remained 
in  control  until  the  following  day,  and  gotten  a  decision  from  the  court? 

Mr.  Ball.  If  they  had  been  acting  legally  under  section  3,  they 
could  have  retained  the  possession  of  the  property  for  30  days  after 
operations  were  returned  to  normal,  and  therefore  they  could  have  re- 
mained in  possession  had  they  been  legally  in  possession  until  the  issue 
could  have  been  decided  by  the  courts. 

Mr.  Elston.  Now,  this  morning  I  was  quite  interested  in  a  state- 
ment Mr.  Barr  made  about  proceedings  before  the  War  Labor  Board 
in  which  the  company  was  denied  the  right  to  evidence  which  the 
Board  acted  upon  in  reaching  a  decision. 

Are  you  familiar  with  that? 

Mr.  Ball.  I  am  familiar  with  that,  and  I  am  also  familiar  with  the 
procedure  which  the  Board  has  followed  in  all  of  its  cases  against 
Ward's,  including  the  case  that  led  to  the  order  preceding  the  seizure 
of  the  Chicago  properties. 

When  we  went  to  the  District  Court  of  the  District  of  Columbia  in 
an  attempt  to  review  the  Board's  orders,  one  of  the  charges  that  we 
have  urged  most  strongly  upon  the  court  was  the  absolute  failure  of  the 
Board  to  ever  give  us  the  faintest  semblance  of  a  public  hearing  which 
the  Congress  required. 

The  Supreme  Court  has  said  that  when  Congress  orders  an  agency 
to  hold  a  public  hearing  and  to  determine  at  issue  at  public  hearing— 
and  I  quote  from  Shields  v.  The  Utah-Idaho  Central  Railroad  Company, 
305U.  S.  177: 

The  requirement  of  a  hearing  has  obvious  reference  to  the  tradition  of  judicial 
proceedings  by  which  evidence  is  received  and  weighed  by  tiie  trier  of  the  facts. 


Now,  these  proceedings  before  the  War  Labor  Board  have  so  com- 
pletely smacked  of  the  character  of  the  star  chamber  that  there  never 
has  been  any  evidence  before  the  Board  when  it  acted  in  a  number  of 
these  cases.*  There  was  no  evidence  before  the  Board  when  it  issued 
the  Chicago  order. 

Let  me  review  the  proceedings  that  led  to  the  order  at  Chicago  to 
illustrate.  The  order  at  Chicago  was  initiated  by  a  demand  from  the 
War  Labor  Board  that  welcome  down  and  show  cause  why  this  con- 
tract should  not  be  extended,  the  word  "extended,"  of  coui-se,  being  a 
misnomer. 

The  intent  was  a  reinstatement  of  terms  which  had  already  expired. 

In  other  words,  the  Board  had  acted  as  if  it  were  going  to  order  a 
certain  thing  unless  we  could  produce  evidence  which  would  convince 
them  that  it  shouldn't  be  done.  The  union  was  permitted  to  make 
speeches.  Nobody  was  placed  under  oath.  No  cross-examination 
was  permitted.  No  evidence  of  any  character  was  received.  No  find- 
ings of  fact  supported  by  any  evidence  were  ever  made.  There  wasn't 
a  single  bit  of  consideration  given  to  any  circumstances  in  that  par- 
ticular situation  so  far  as  those  circumstances  were  disclosed  by  evi- 
dence, and  all  that  the  Board  did  was  to  issue  as  an  order,  what  it  pre- 
determined to  decide. 

Mr.  Elston.  Of  course,  it  is  unnecessary  to  ask  you  if  that  is  a 
violation  of  section  7  of  the  War  Disputes  Act. 

Mr.  Ball.  I  would  say  not  only  that,  but  it  is  a  violation  of  the 
Constitution  which  guarantees  due  process  of  law,  which  means, 
among  other  things,  the  observance  of  the  traditions  of  our  law  in 
procedural  matters. 

Mr.  Elston.  Mr.  Ball,  there  has  been  some  interrogation  here  of 
you  and  others  about  the  procedure  that  was  followed  in  seizing  your 
place  of  business  in  Chicago,  and  ejecting  Mr.  Avery  from  the  prem- 
ises. Were  you  present  when  these  proceedings  took  place  in  his 
office? 

Mr.  Ball.  I  was  present  through  all  of  them ;  yes,  su*. 

Mr.  Elston.  Did  you  at  any  time  see  Mr.  Avery  do  other  than 
assert  a  legal  right  which  he  felt  existed? 

Mr.  Ball.  Mr.  Avery  did  nothing  at  any  time  any  different  fi-om 
what  I,  as  a  lawyer,  would  have  advised  him  to  do  under  those  cir- 
cumstances, and  it  was  very  clear  at  all  times  to  every  member  present 
at  those  meetings  that  there  was  to  be  no  forceful  resistance;  that  all 
we  were  waiting  for  was  the  illegal  action  that  would  permit  us  to  go 
to  court. 

Mr.  Elston.  Did  you  make  that  plain  to  the  Attorney  General? 

Mr.  Ball.  That  was  made  very  plain  to  Mr.  Carusi  the  first  day, 
and  to  the  Attorney  General  when  he  was  there,  and  I  am  confident 
from  his  own  statement  to  Mr.  Avery  that  he  understood  what  we 
were  doing  in  demanding  a  show  of  force  and  that  he  fully  understood 
the  reasons  for  our  position. 

Mr.  Elston.  And  you  feel  that  the  forcible  ejection  of  Mr.  Avery 
from  the  plant  was  necessary  in  order  to  establish  what  he  was 
claiming? 

Mr.  Ball.  I  felt  confident  as  a  lawyer  that  anything  less  than  that 
would  have  been  used  as  another  excuse  to  try  to  deprive  us  of  au 
opportunity  to  present  the  issues  to  the  court. 

Mr.  Elston.  Some  reference  was  made  this  morning  about  plant 
guards  and  that  possibly  some  show  of  force  might  be  made  against 
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the  Government.     Was  any  suggestion  or  any  hint  at  any  time  given 
to  anybody  that  that  was  Hkely  to  occur? 

Mr.  Ball.  To  the  contrary,  and  1  say  it  is  an  insult  upon  the  respect 
which  we  individually  have  and  the  company  has  always  shown  for 
law  and  order  to  believe  that  we  would  have  done  anythmg  of  that 
violent  character  to  create  a  disturbance  of  the  peace 

Mr.  Elston.  Did  Mr.  Biddle  or  anybody  present  indicate  they 
Had  any  such  apprehension  as  that? 

Mr.  Ball.  I  don't  think  anybody  at  that  conference  ever  had  the 
slightest  misunderstanding  of  Ward's  position  or  the  slightest  appre- 
hension that  anything  of  that  kind  would  take  place. 

Mr.  Elston.  Did  you  see  any  show  of  bayonets? 

Mr.  Ball.  I  saw  the  bayonets  exactly  as  Mr.  Barr  has  described 
them.  1  would  say,  to  amplify  what  Mr.  Barr  said,  that  while  the 
bayonets  were  perhaps  not  lunged  at  any  one  of  us  in  the  room,  that 
the  soldiers  were  looking  at  us  as  they  stood  at  charge,  as  they  marched 
into  the  room,  and  I  can  assure  you  that  in  the  sanctity  of  a  private 
olhce  to  see  men  in  battle  dress  enter  with  fixed  bayonets,  with  metal 
helmets  on  their  heads,  gives  ygu  the  strangest  of  emotions,  and  I 
snudder  to  think  what  the  significance  of  this  must  be. 

Mr.  Elston  Do  you  know  of  any  similar  occurrence  in  all  the 
history  of  the  United  States? 

Mr.  Ball.  I  am  happy  to  say  that  I  have  never  heard  of  such  a 
similar  previous  happening  in  our  history. 

^^^A  ?u^'^^^•  M^'  ^^^^  ^^^^^^  *^"^  morning  that  it  was  Mr.  Biddle 
—and  1  believe  Mr.  Avery  made  the  same  statement  yesterday— who 
gave  the  order  to  remove  Mr.  Avery  from  the  premises. 

Mr.  Ball.  Mr.  Biddle,  obviously  to  everyone  in  the  room,  com- 
P^^^^^i^^*^  ^^^  temper  and  shouted  this  in  a  voice  which  quavered 

Mr.  Elston.  And  what  did  he  shout? 

Mr.  Ball.  He  shouted,  "What  are  you  waiting  for?  Throw 
him  out."  ^ 

Mr.  Elston.  And  to  whom  was  his  order  directed? 

Mr.  Ball.  To  Major  Webber,  who  was  in  command  of  the  four 
soldiers  who  had  entered  the  room  prior  to  that. 

Mr.  Elston.  Was  there  anything  in  the  orders  that  had  been  given 
U)  your  company  indicating  that  he  had  any  authority  to  direct  the 

Mr.  Ball  We  had  asked  Major  Webber  what  his  commands  were 
and  he  said  he  had  been  ordered  by  his  commanding  general  to  place 
himself  under  the  command  of  Mr.  Taylor.  There  was  certainly  no 
the  Ar^^^  Attorney  General  Biddle  had  any  authority  to  order 

Kr5^'.?^^'^?^j^^"^^  reference  was  made  this  morning  to  the  possi- 
bihty  that  the  declaration  of  war  passed  by  Congress  extended  to  the 
l^resident  the  authority  to  seize  plants,  or  to  seize  any  place  of  business 
that  he  might  see  fit  to  seize  m  the  prosecution  of  the  war.  You  know 
of  course,  that  the  declaration  of  war  was  passed  without  debate! 
don  t  you?  ' 

Mr.  Ball.  I  would  assume,  sir,  that  it  would  have  been 

Mr.  Elston.  And  don't  you  know  that  since  that  time  Congress  has 

appropriated  every  dollar  for  the  war? 
Mr.  Ball.  Which  I  assume  that  Congress  would  not  have  done  if 

It  had  given  the  mterpretation  of  the  declaration  which  the  Attorney 

Ueneral  has  given  to  it. 
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Mr.  Elston.  Have  you  ever,  heard  the  contention  made  before 
today,  or  before  this  case  originated,  that  the  President  was  granted 
any  such  authority  under  the  declaration  of  war  as  was  indicated  by 
the  questions  here  today? 

Mr.  Ball.  The  first  time  that  contention  ever  came  to  my  knowl- 
edge was  when  it  was  advanced  by  Attorney  General  Biddle  in  the 
argument  on  the  injunction  suit  at  Chicago. 

It  was,  I  would  say,  a  very  novel  idea  to  us,  and  an  astounding  one. 

Mr.  Elston.  Just  one  other  question,  Mr.  Ball.  This  morning  the 
chairman  read  a  newspaper  clipping  indicating  that  the  earnings  of 
Montgomery  Ward  &  Co.  had  decreased  slightly  during  the  month  of 
May,  that  sales  had  decreased  during  the  month  of  May.  I  have  been 
handed  a  newspaper — perhaps  it  may  be  the  same  newspaper  from 
which  the  chairman  read,  the  Washington  Post  of  today — in  which 
that  does  appear,  but  immediately  below  appears  this  statement, 
which  I  would  like  to  read  into  the  record: 

Chicago,  June  6. — Sears,  Roebuck  &  Co.  reported  today  sales  for  the  month 
of  Mav  1944  amounted  to  $81,810,333  as  compared  with  $66,746,068  for  the  same 
month  a  year  ago.  For  the  4  months  ended  May  31,  1944,  sales  were  $296,007,928 
as  compared  with  $264,267,874  for  the  same  period  in  1943. 

Mr.  Ball.  May  we,  for  the  record,  congratvdate  our  competitor. 

Mr.  Elstqn.  Well,  apparently,  the  decrease  in  your  sales  was  not 
due  to  the  season  or  not  due  to  any  general  condition.  Wouldn't  you 
tliink  so? 

Mr.  Ball.  I  think  the  figures  speak  for  themselves. 

Mr.  Elston.  I  think  they  do,  too.  I  beheve  that  is  all,  Mr. 
Chairman. 

The  Chairman.  Mr.  Byrne? 

Mr.  Byrne.  Mr.  Ball,  you  haven't  answered  those  questions  re- 
garding the  matter  of  priorities  before?  « 

Mr.  Ball.  I  did,  Congressman,  while  you  were  away. 

Mr.  Byrne.  Would  you  tell  me  now?  I  can  get  it  from  the  record, 
but  I  want  to  find  out  from  you  how  many  of  those  preference  pri- 
orities there  were. 

Mr.  Ball.  It  would  be  impossible  for  us  to  give  you,  sir,  the 
number  of  various  papers  that  are  used  by  the  company  in  the 
matter  which  I  outlined  earlier,  because  while  they  are  on  file  in  the 
various  stores  where  a  customer  may  leave  his  request  for  priority 
rating  that  we  have  later  extended,  it  would  be  a  tremendous  physical 
task  to  order  us  to  collect  the  statistical  summary  of  the  number  of 
them,  especially  since — as  I  pointed  out  in  your  absence — there  is 
nothing  in  any  of  those  priorities  which  in  any  way  would  distinguish 
Ward's  from  any  other  retail  merchant  in  the  field,  including  the 
smallest  in  the  country. 

Mr.  Byrne.  Would  you  say  the  nuijiber  would  be  36,000? 

Mr.  Ball.  It  might  very  easily  be  that,  sir,  and  I  would  assume 
that  many  a  small  store  in  the  smallest  of  communities  might  have 
several  hundred  if  its  experience  paralleled  ours. 

Mr.  Byrne.  Did  you  also  secure  certificates  of  war  necessity  for 
trucks  that  you  have? 

Mr.  Ball.  Any  retailer  who  wished  to  make  deliveries  of  merchan- 
dise of  course  cannot  do  that  unless  it  has  be^i  subjected  to  the  scru- 
tinizing eye  of  the  Office  of  Defense  Transportation,  and  in  our  re- 
quests for  such  applications,  we  in  no  wise  distinguished  our  situation 
from  that  of  any  other  retailer. 
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Mr.  Byrne.  I  asked  you  whether  or  not  there  were  four  of  your 
subsidiary  factories,  and  I  think  I  was  told  there  was  only  one. 

Mr.  Ball.  I  might  say  the  word  ^'subsidiary"  is  not  entirely  accu- 
rate. None  of  them  are  independent  corporations.  We  have  a  small 
factory  at  Springfield,  111.,  and  a  small  paint  factory  at  Chicago 
Heights,  111.,  and  a  small  factory  which  is  hardly  a  factory  at  all,  a 
place  for  weaving  some  wire  for  defense,  at  Fort  Madison,  Iowa. 

Mr.  Byrne.  Kindly  tell  me  what,  if  anything,  you  did  regarding 
lease-lend  for  the  Government. 

Mr.  Ball.  That  is  covered  by  one  of  the  affidavits  that  I  referred 
to,  because  the  lease-lend  story  was  mentioned  in  the  affidavits  of  the 
Government.  That  is  in  the  affidavit  of  Mr.  Gordon  Anderson, 
which  I  shall  not  read  entirely. 

The  Treasur}^  Department,  Procurement  Division,  bought  a  num- 
ber of  low-priced  men's,  women's,  and  children's  shoes  carried  in  stock 
by  the  company,  which  I  understand  later  went  to  lend-lease.  You 
understand  that  when  shoe  rationing  came  along  many  shoe  merchants 
found  themselves  with  stocks  of  low-priced  shoes  that  were  not  at- 
tractive to  the  general  public  because  of  the  desire  of  the  public  to 
get  the  best  shoes  for  the  limited  number  of  coupons. 

We,  together  with  many  other  merchants,  had  overstocks  of  those 
shoes,  and  the  Government  came  along  and  bought  a  lot  of  them  which 
I  understand  went  to  lend-lease.  Those  were  shoes  from  our  retail 
stocks,  and  I  assume  many  other  retail  merchants  had  the  same 
experience. 

Mr.  Byrne.  Mr.  Ball,  getting  back  to  your  philosophy  regarding 
disputes  between  management  and  labor,  what,  in  your  judgment,  is 
the  last  resort  for  the  settlement  of  disputes  between  management  and 
labor?  Do  you  feel  that  arbitration  might  bring  about  such  an 
adjustment? 

Mr.  Ball.  I  think,  sir,  that  the  best  solution  for  the  settlement  of 
labor  disputes  has  been  the  process  of  collective  bargaining,  which  is 
guaranteed  by  the  National  Labor  Relations  Act,  because  eventually 
compulsion  upon  either  partv  to  the  agreement  is  never  as  successful 
as  agreements  openly  and  voluntarily  arrived  at  through  the  process  of 
collective  bargaining. 

I  might  say  that  the  only  difficulty  we  have  ever  had  of  obtaining 
industrial  peace  through  that  device  has  been  the  intransigence  of 
certain  labor  unions  in  insisting  upon  some  form  of  closed  shop. 

Mr.  Byrne.  Don't  you  believe  it  is  possible  to  arrive  at  any  settle- 
ment in  accord  or  accommodation  based  upon  arbitration? 

Mr.  Ball.  I  would  assume,  sir,  that  if  you  are  going  to  submit  a 
matter  of  principle  to  arbitration,  that  you  presuppose  the  pos- 
sibility of  compromising  a  principle.  My  philosophy  is  that  basic 
principles  necessarily  have  to  be  compromised. 

I  would  say,  putting  it  succinctly  in  another  way,  that  liberty 
cannot  be  arbitrated  away,  or  should  not  be. 

Mr.  Byrne.  Then  you  really  don't,  as  a  matter  of  fact,  believe 
that  arbitration  can  settle  by  way  of  accommodation,  so-called  prin- 
ciples which,  in  your  judgment,  are  inmiovable? 

Mr.  Ball.  You  asked  a  question  that  is  much  broader  than  what 
I  have  said.  I  would  say  that  I  do  not  recognize  that  the  closed- 
shop  principle  by  which  we  mean  the  restriction  upon  the  freedom 
of  employees  to  join  or  refrain  from  joining  or  to  resign  from  a  labor 
union,  is  an  issue  which  I  believe  is  properly  submitted  to  arbitration. 
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If  there  should  be  a  sacrifice  of  that  principle,  it  should  be  by 
legislation  which  has  been  passed  by  the  Congress  speaking  for  the 
majority  wishes  of  the  Nation,  and  should  apply,  I  might  add,  equally 
upon  all  employers  without  discrimination,  whether  that  discrimina- 
tion arises  from  fortuitous  events  or  by  a  different  application  of  the 
law  to  different  employees  by  an  administrative  agency. 

Mr.  Byrne.  Then  who,  in  your  opinion,  should  have  the  last  word 
in  settling  a  dispute? 

Mr.  Ball.  I  would  say,  sir,  that  there  is  no  necessity  that  anybody 
have  the  last  word.  I  assume  that  in  the  family  relationship,  for 
example,  there  is  no  necessity  that  every  dispute  be  submitted  to 
somebody  on  the  outside.  If  certain  standards  were  set  up  by  Con- 
gress for  the  settlement  of  labor  disputes,  and  those  standards  were 
clear  and  well  defined,  and  applied  to  all,  I  assume  that  an  agency 
applying  those  standards  without  discrimination  might  be  something 
else  again  than  the  problem  we  are  discussing  here. 

Mr.  Byrne.  Is  it  so  that  Montgomery  Ward  rejected  the  request 
of  the  union  to  post  notices  of  union  meetings  on  its  bulletin  boards? 

Mr.  Ball.  Let  me  refer  that  question  to  Mr.  Barr. 

Mr.  Barr.  Yes;  that  demand  has  been  rejected. 

Mr.  Byrne.  What  is  the  basis  for  the  rejection  of  the  request? 

Mr.  Barr.  It  is  this:  That  these  bulletin  boards  to  which  you  refer 
are  part  of  the  company's  premises  and  are  maintained  for  the  purpose 
of  furthering  the  company's  business.  We  do  not  permit  the  posting 
of  any  extraneous  literature  on  these  bulletin  boards,  for  which  we 
have  many  requests.  They  are  maintained  solely  for  the  company's 
business. 

Mr.  Byrne.  Woidd  you  say  that  a  notice  of  a  meeting  would  be 
extraneous  on  the  part  of  say  2,400,  or  whatever  the  number  may  be, 
of  your  employees  who  are  cooperating  with  you  and  you  are  cooperat- 
ing with  them  while  your  agreement  is  in  operation? 

Mr.  Barr.  Well,  sir,  it  has  been  the  purpose  of  the  company  to 
remain  absolutely  and  wholly  neutral  with  respect  to  this  union  activ- 
ity among  the  employees.  It  is  our  feeling  that  that  is,  and  properly 
should  be,  an  employee  activity.  The  company  has  not  lent  its 
property  or  any  of  the  things  under  its  control  either  to  further  the 
interests  of  the  union  or  to  attack  the  interests  of  the  union.  We  do 
nor  permit  the  posting  upon  these  company  bulletin  boards  of  notices 
which  are  sponsored  by  the  union  and  would  be  placed  there  in  their 
interests.  Neither  do  w^e  permit  the  posting  of  any  antiunion  litera- 
ture on  these  bulletin  boards. 

In  other  words,  the  bulletin  boards  are  reserved  for  the  purposes 
of  the  company's  business,  not  entering  into  the  union  activity  in 
any  way  on  either  side. 

Mr.  Byrne.  In  other  words,  you  have  a  "hands  off"  attitude? 

Mr.  Barr.  Absolutely. 

Mr.  Byrne.  Regarding  questions  involving  the  union  or  those 
opposed  to  it? 

Mr.  Barr.  That  is  right. 

Mr.  Byrne.  Do  you  know  whether  or  not  Montgomery  Ward  has 
evei-  refused  to  incorporate  a  clause  in  a  contract  on  maintaining 
healthful  and  sanitary  conditions  in  its  Chicago  plant? 

Mr.  Barr.  Oh,  there  has  never  been  an  issue  over  the  maintaining 
of  sanitary  or  healthy  conditions  in  the  Chicago  plant,  sir.     I  might 
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say  that  during  the  past  few  years,  very  substantial  improvements 
have  been  made  in  the  Chicago  plant  in  its  physical  condition,  and 
we  are  continually  striving  to  improve  that  situation.  There  is  no 
issue  over  that. 

Mr.  Byrne.  In  other  words,  you  heard  no  questions  arise  regarding 
insanitary  or  unsanitary  conditions? 

Mr.  Barr.  No;  not  specifically.  During  this  recent  meeting  of 
the  union  that  I  referred  to  this  morning,  I  might  mention  that  one 
of  their  17  Hsted  demands  was  substantially  as  you  have  stated  and 
there  was  no  disagreement  between  us  on  the  principle  of  that  because 
both  the  employees,  as  such,  and  the  management  of  the  company, 
as  such,  are  interested  in  maintaining  as  pleasant  conditions  in  the 
plant  as  it  is  possible  to  do. 

I  might  say  in  reference  to  your  previous  question,  Congressman, 
on  the  use  of  these  bulletin  boards,  it  is  my  opinion  that  the  position 
which  the  company  has  taken  on  that  is  exactly  in  accord  with  the 
spirit  of  section  8  (2)  of  the  Labor  Relations  Act,  passed  by  Congress, 
which  requires  that  we  give  no  support  of  any  kind  to  a  labor  organ- 
ization. 

Mr.  Byrne.  Do  you  know  if  Montgomery  Ward  has  refused  to 
incorporate  job  descriptions  of  classifications  in  the  contract? 

Mr.  Barr.  No;  in  our  contracts  we  naturally  identify  the  job  to 
which  the  wage  rate  applies.  In  other  words,  a  wage  rate  for  a  packer, 
we  would  say,  "a  packer  with  so  much  per  hour,"  don't  you  see? 
Does  that  answer  your  question? 

Mr.  Byrne.  I  don't  know  whether  it  answers  it.  Frankly,  I  don't 
know  enough  about  the  dispute,  assuming  there  is  one,  but  I  wanted 
to  find  out  whether  or  not  there  has  ever  been  any  controversy  that 
you  know  of  between  your  employees  and  the  management  as  to  the 
description  of  jobs  according  to  classification,  so  that  there  might  be 
an  identification. 

Mr.  Barr.  There  has  never  been  any  request  made  that  the  de- 
scription of  the  job,  other  than  the  title  of  the  job,  be  included  in  the 
contract.  A  job  description  in  the  sense  of  writing  a  narrative  para- 
graph on  the  duties  and  responsibilities  involved  on  a  certain  job,  if 
you  mean  job  description  in  that  sense — there  has  never  been  any 
issue  over  the  incorporation  of  that  in  the  contract. 

During  the  period  of  our  relationship  with  this  union,  requests  have 
been  made  that  the  company  furnish  the  union,  that  is,  outside  of  the 
contract,  a  job  description,  that  is,  a  narrative  statement  of  the  duties 
and  responsibilities  of  various  jobs  named  in  the  contract  and  all  of 
those  descriptions  which  the  company  has  prepared  have  been  given 
to  the  union.     There  is  no  dispute  over  that. 

There  are  a  few  jobs  in  the  plant  as  to  which  such  a  description 
simply  never  has  been  written. 

I  might  say,  in  addition,  that  this  situation  to  which  you  refer  is  not 
a  static  condition.  The  impact  of  the  war,  particularly,  has  necessi- 
tated certain  changes  in  the  method  of  doing  some  of  these  particular 
jobs.  The  employment  of  a  larger  percentage  of  women  as  distin- 
guished from  men  has  brought  about  some  changes,  so  some  of  these 
jobs  and  the  descriptions  of  different  jobs  are  changed  from  time  to 
time. 

The  company  is  constantly  studying  that,  attempting  to  improve 
the  condition,  both  by  its  own  staff  and  with  the  aid  of  outside  experts. 
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Mr.  Byrne.  Would  you  say  that  the  situation  in  your  plant  is  one 
of  general  harmony  between  management  and  employees  or  is  it  one 
of  disorder  regarding  the  attitude  of  one  toward  the  other? 

Mr.  Barr.  Yes.  I  would  like  to  comment  upon  that.  I  am  ac- 
quainted with  that. 

The  attitude  in  our  plant  is  one  of  harmony  between  the  manage- 
ment and  the  employees  and  the  only  thing  which  we  have  had  which 
would  in  any  way  be  to  the  contrary  has  been  a  few  isolated  instances 
where  some  person  interested  in  this  union  organization  among  the 
employees  has  come  in  in  a  deliberate  attempt  to  stir  up  dissatisfac- 
tion or  dissention  among  the  employees.  The  most  specific  thing 
along  that  line  is  the  publication  of  this  very  vicious  and  inflamma- 
tory "Spotlight"  paper,  to  which  I  referred  this  morning. 

Mr.  Byrne.  I  believe  that  is  all. 

The  Chairman.  Mr.  Curtis.  ^ 

Mr.  Curtis.  When  Mr.  Biddle  was  before  us  a  few  days  ago,  I  re- 
ferred to  a  statement  filed  by  the  Attorney  General's  office,  in  the 
case  in  which  Montgomery  Ward  was  plaintiff  and  the  N.  W.  L.  B. 
was  defendant. 

Mr.  Ball.  The  National  War  Labor  Board? 

Mr.  Curtis.  Yes;  National  War  Labor  Board.  I  recite  a  quotation 
from  the  Attorney  General,  as  follows: 

The  Board's  orders  under  Executive  Order  9017  are  not  legally  binding  on  the 
parties  to  the  labor  dispute  and  do  not  fix  or  alter  their  legal  rights, 

to  which  Mr.  Biddle  replied — 

That  is  precisely  true.     In  other  words,  it  does  not  give  them  the  right  to  come 
to  court.     It  is  not  an  enforceable  order. 

I  also  called  attention  at  that  time  to  another  statement  in  the 
pleadings  filed  by  the  Attorney  General  in  that  same  case  wherein  the 
Attornev  General  said: 

Section  7  of  the  War  Labor  Disputes  Act  is  ratified  and  confirmed  in  Executive 
Order  9017  without  changing  the  nature  of  the  Board's  function  or  the  effect 
of  its  orders. 

On  the  basis  of  those  statements  of  the  Attorney  General,  I  would 
like  to  ask  you  this:  Is  there  any  constitutional  power  vested  in  the 
President  of  the  United  States  to  enforce  by  any  means  an  unenforce- 
able order? 

Mr.  Ball.  I  would  say  this:  That  if  these  orders  are  merely  advice, 
then  what  Congress  has  done,  as  the  Attorney  General  contends,  is 
to  set  up  a  great  machinery  wliich  in  the  net  result  means  no  more 
that  that  this  body  of  men  can  give  to  the  President  of  the  United 
States  advice  that  he  receives  from  his  office  boy  and  certainly  advice 
does  not  justify  the  seizure  of  property  simply  because  that  advice  is 
rejected.  I  know  of  no  constitutional  right  of  the  President  of  the 
United  States  to  enforce  by  any  means  an  unenforceable  order  and 
I  take  it  that  the  Attorney  General's  argument  logically  and  neces- 
sarily implies,  when  he  says  that  these  orders  are  unenforceable,  that 
they  are  unenforceable  by  administrative  process  as  well  as  by  judicial 
process. 

That,  as  you  know,  is  exactly  the  bill  of  goods  that  he  sold  the  Court 
of  Appeals  of  the  District  of  Columbia. 

Mr.  Curtis.  And  the  decision  was  based  upon  that? 

Mr.  Ball.  That  is  right. 
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Mr.  Curtis.  Likewise,  the  Attorney  General  stated  in  those  same 
pleadings  in  that  case — 

The  War  Labor  Board's  orders  are  not  legally  binding  on  people. 

If  an  order  is  not  binding  upon  anyone,  is  there  any  legal  authority 
vested  in  anyone  to  enforce  such  an  order? 

Mr.  Ball.  The  two  things  are  contradictions  in  terms. 

Mr.  Curtis.  That  is  right.  Now,  in  reference  to  the  declaration 
of  war,  cited  by  the  AttoiTiey  General,  it  is  assumed,  is  it  not,  in  the 
pledging  of  the  resources  of  the  Nation,  that  the  declaration  of  war 
means  in  accordance  with  law;  does  it  not? 

Mr.  Ball.  I  would  assume  that  all  of  lis  would  give  our  hearty 
assent  to  the  statement  in  the  declaration  and  at  the  same  time  assume 
that  since  we  are  fighting  our  war  for  the  preservation  of  our  con- 
stitutional rights  that  it  is  implied  that  the  war  would  be  waged  with 
full  respect  for  those  rights. 

Mr.  Curtis.  As  a  matter  of  fact,  in  pledging  the  resources  of  the 
country  to  the  winning  of  the  war,  it  would  include  the  labor  resources 
of  the  country,  but  that  would  not  give  the  President  authority  to 
put  into  efiFect  or  declare  a  labor-draft  law  without  an  act  of  Congress; 
would  it? 

•Mr.  Ball.  I  would  be  as  happy  as  an  attorney  to  defend  a  labor 
union  against  that  type  of  action  as  to  defend  Montgomery  Ward's 
principle  in  this  case. 

Mr.  Curtis.  Mr.  Ball,  the  contention  was  made  by  Mr.  William 
Davis  of  the  War  Labor  Board  and  it  was  affirmed  by  the  Attorney 
General,  that  section  7  of  the  Smith-Connally  Act,  the  War  Labor 
Disputes  Act,  and  section  3  of  that  same  act,  had  the  same  scope, 
that  section  3  applied  to  everything,  to  all  sorts  of  businesses  that 
section  7  applied  to.     Do  you  agree  with  that  statement? 

Mr.  Ball.  I  most  heartily  do  not  and  I  don't  see  that  anybody, 
lawyer  or  not,  who  reads  the  language  of  that  bill  could  feel  other 
than  that  such  a  contention  is  absurd.  It  would  be  just  as  logical 
to  say  that  section  7  has  the  same  scope  as  the  other  section  of  the 
act  which  prohibits  political  contributions  by  labor  organizations  and 
the  relationship  between  those  two  sections  is  no  greater. 

Mr.  Curtis.  Is  there  anything  in  the  Smith-Connally  Act  that 
makes  a  ruling  of  the  War  Labor  Board  a  prerequisite  to  the  seizing 
provided  for  in  section  3,  assuming  that  it  was  applied  to  a  plan  com- 
ing within  the  scope  of  that  language? 

Mr.  Ball.  Absolutely  not.  The  legislative  history  makes  it  clear 
that  Congress  never  intended  that  there  be  any  relationship  l)etween 
the  War  Labor  Board  orders  and  the  seizure  part. 

Section  9  of  the  Selective  Training  and  Service  Act  already  gave  the 
President  power  to  seize  plants  undt^r  certain  conditions.  Where  a 
plant  refused  to  accept  a  war  contract  for  the  production  of  certain 
munitions  which  are  listed,  the  President  upon  that  refusal  could 
seize  the  plant  and  use  it  as  a  Government  arsenal  for  the  production 
of  that  materiel  of  war. 

If  a  plant,  having  taken  a  contract  for  the  production  of  war  ma- 
teriel, failed  to  produce  in  the  quantity  or  the  quality  that  was  ex- 
pected of  it,  the  President  could  then  exercise  the  power  and  seize 
that  plant.     They  were  manufacturing  plants  making  war  materiel. 

All  that  section  3  did  is  to  give  one  further  ground  to  the  President 
of  the  United  States  for  seizing  plants,  mines,  and  facilities  equipped 
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for  the  manufacture,  production,  or  mining  of  materials  necessary  in 
the  war  effort  and  that  other  excuse  was  the  labor  disturbance. 

Not  a  single  word  in  section  3  refers  in  any  way  to  any  order  of  the 
War  Labor  Board.  It  does  not  refer  to  the  War  Labor  Board  by  name 
or  by  inference  in  any  part  of  section  3. 

Mr.  Curtis.  And  section  3  is  the  only  section  in  the  Smith-Connally 
Act  dealing  with  the  subject  of  seizure,  is  that  right? 

Mr.  Ball.  The  only  section  in  any  statute  that  our  astute  Attorney 
General  could  offer  as  an  excuse  for  this  unconstitutional  act. 

Mr.  Curtis.  And  the  obvious  purpose  of  legislation  dealing  with 
seizure  was  to  continue  the  manufacture  and  flow  of  war  equipment, 
weapons,  and  so  forth,  is  that  right? 

Mr.  Ball.  And  the  congressional  debates  show  that  very  clearly, 
sir. 

Mr.  Curtis.  Yes ;  and  a  retail  store  and  a  mail-order  house  are  not 
within  that  scope,  are  they? 

Mr.  Ball.  By  no  stretch  of  the  imagination. 

Mr.  Curtis.  If  they  were,  there  was  no  suspension  of  operations 
at  Chicago  in  the  war  properties  at  the  time  of  the  seizure,  was  there? 

Mr.  Ball.  There  was  none. 

Mr.  Curtis.  That  is  all. 

The  Chairman.  There  was  a  labor  dispute,  wasn't  there? 

Mr.  Ball.  There  was.  How  real  and  substantial  it  was  might  be 
a  matter  of  opinion. 

The  Chairman.  In  your  prepared  statement,  Mr.  Ball,  on  page  3. 
you  say: 

Because  the  Board  and  the  President  had  no  legal  right  whatever  to  force 
Ward's  to  obey  the  Board's  order.  Ward's  could  not  take  the  case  to  court. 
When  a  public  official  has  no  power  to  do  more  than  give  advice,  the  courts  will 
not  listen  to  a  law  suit  which  claims  that  the  advice  is  bad.  Courts  will  act 
only  when  legal  rights  have  been  violated.  Although  the  Bop.rd  was  making 
many  threats  against  employers  who  refused  to  obey  its  orders,  those  threats 
were  clearly  bluffs.  The  court  will  not  permit  themselves  to  be  used  merely  to 
call  a  bluff. 

Was  that  your  opinion  prior  to  the  circuit  court  of  appeals'  decision 
or  was  it  based  on  that  decision? 

Mr.  Ball.  That  was  the  opinion,  sir,  that  I  gave  to  the  company 
and  which  was  the  reason  why  the  company  in  December  of  1942, 
was  unable  to  go  to  court.  In  other  words,  we  would  have  been 
seeking,  sir,  the  protection  of  the  courts  long  before  we  did  if  there 
had  been  the  shadow  of  authority  or  color  of  authority  for  the  Board 
order  in  1942. 

The  Chairman.  I  thuik  you  gave  him  sound  advice,  but  I  am  won- 
dering why  you  did  go  into  court  after  that  in  an  effort  to  enjoin  the 
War  Labor  Board's  action. 

Mr.  Ball.  For  the  simple  reason  that  we  did  not  believe,  when  the 
Smith-Connally  Act  was  passed,  that  this  Congress  did  not  mtend 
section  7  to  provide  for  a  hearing  and  an  order  and  to  have  that  hearing 
and  order  remain  meaningless  and  we  did  not  anticipate,  sir,  that  the 
Attorney  General  would  argue  that  even  after  the  passage  of  the 
Smith-Connally  Act  the  War  Labor  Board's  orders  do  not  affect 
legal  rights,  are  not  legally  binding,  and  are  merely  advice. 

The  Chairman.  Finally,  I  do  not  understand  your  last  answer 
when  I  compare  it  with  your  first. 
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You  said  in  1942  that  the  War  Labor  Board's  orders  did  not  involve 
anybody's  rights  and  were  not  binding. 

Mr.  Ball.  There  was  no  War  Labor  Disputes  Act,  sir,  until  June 
of  1943. 

When  in  June  of  1943,  over  the  veto  of  the  President,  the  Congress 
passed  the  War  Labor  Disputes  Act,  for  the  first  time  the  War  Labor 
Board  had  some  statutory  authority  to  issue  orders. 

Looking  at  the  situation  presented  by  section  7  of  the  Smith- 
Connally  Act,  we  felt  that  Congress  intended  that  the  Board  should 
have  the  power  by  section  7  to  issue  orders  which  would  do  exactly 
what  their  terms  stated  they  would  do,  that  is,  provide  the  terms  which 
shall  govern  the  relations  of  the  parties. 

We  felt,  therefore,  that  when  the  Board,  properly  exercising  the 
power  which  Congress  had  given  it  by  section  7,  issued  an  order,  that 
that  order  did  fix  legal  rates  and  was  legally  binding.  Therefore,  we 
said  if  we  did  not  believe  that  the  War  Labor  Board  had  violated  the 
very  restrictions  which  were  placed  on  it  by  th3  same  section  7,  this 
order  would  be  something  that  we  would  have  to  obey  whether  we 
believed  it  to  be  wise  or  unwise,  but  we  said: 

This  order,  issued  by  a  Board  which  now  has  statutory  authority,  however, 
has  been  issued  by  this  Board  in  violation  of  the  express  limitations  upon  its 
authority,  placed  by  Congress  in  section  7. 

Therefore,  it  being  a  question  whether  they  had  obeyed  the  law, 
there  was  now  a  justiciable  controversy  and  that  justiciable  con- 
troversy, which  is  a  legal  term  which  I  am  sure  I  need  not  elucidate 
to  you  but  is  merely  a  question  of  whether  the  court  will  listen  to  the 
controversy  or  not — that  justiciable  controversy  we  felt  existed  by 
virtue  of  the  intent  of  Congress  to  give  this  Board  some  power. 

Mind  you  that  the  Supreme  Court  in  this  same  Shields  case  that  I 
cited  earlier  said  in  connection  with  an  order  of  the  Commission, 
under  an  act  of  Congress  that  made  no  provision  foi  any  penalites  or 
for  any  court  review  or  for  any  court  enforcement — nevertheless,  the 
Supreme  Court  said  as  follows: 

The  language  of  the  provision  points  to  definitive  action  which  the  Commission 
must  determine  after  hearing. 

We  cannot  think  that  a  determination  so  prescribed  and  safe- 
guarded was  intended  to  have  no  legal  effect.  On  the  contrary,  in 
view  of  the  nature  and  purpose  of  the  proceeding,  we  must  regard  the 
detei-mination  as  binding. 

We  felt  that  under  the  law,  as  laid  down  by  the  Supreme  Court  of 
the  United  States,  exactly  the  same  situation  applied  to  the  orders  of 
the  War  Labor  Board,  so  we  went  to  court,  thinking,  ''fine,  the  courts 
are  now  open  because  there  is  a  controversv,"  but  when  we  got  to 
court  we  were  amazed  because  the  Attorney  General  filed  the  pleading 
to  which  Mr.  Curtis  referred,  in  which  the  Board  said,  "Congress  did 
not  do  anything  by  passing  section  7." 

The  Attorney  General  said,  "Even  after  section  7  was  passed,  the 
Board  orders  remain  just  as  they  were  before  the  passage  of  section  7," 
that  is,  not  legally  binding.  They  do  not — and  I  quote  again — "fix  or 
alter  the  legal  rights  of  parties." 

1  quote  still  a  third  time,  "They  are  merely  advice,"  which  pre- 
sumably one  could  obsei^ve  or  not  as  he  saw  fit.' 

It  was  upon  the  Attorney  General's  argument  to  that  effect  that  he 
based  his  motion  to  dismiss  and  we  were  as  surprised  as  you  are  by 
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that  position,  because  if  we  had  felt  that  that  was  a  sound  position  of 
law,  it  would  not,  sir,  have  been  necessary  for  us  to  have  gone  to  the 
courts,  because  we  could  say,  "You  have  given  us  advice  but  we  do 
not  believe  that  it  is  sound  advice.  We  respectfully  differ  with  you 
as  we  may  sometimes  differ  with  a  Government  agency  or  Government 
official  who  may  give  us  advice  but  does  not  implement  that  advice." 

The  Chairman.  If  I  understand  you  correctly,  the  statement  on 
page  3,  which  I  quoted,  was  your  opinion  in  1942  and  after  the  passage 
of  the  War  Labor  Disputes  Act  you  changed  that  opinion. 

Mr.  Ball.  I  did,  sir;  yes. 

The  Chairman.  You  have  returned  to  it  because  of  this  second 
court  of  appeals  decision? 

Mr.  Ball.  I  have  not  changed  my  opinion,  sir,  and,  in  fact,  to 
bring  the  record  up  to  date,  the  Attorney  General  has  gone  into  court 
and  asked  Judge  Goldsborough  to  grant  a  rehearing.  That  rehearing 
has  been  set,  I  beheve,  for  June  15. 

I  shall  be  in  that  court,  sir,  anxious  and  earnestly  resisting  that 
because  I  think  the  Attorney  General  is  giving  wrong  advice  to  the 
Board  in  this  matter  and  wrong  advice  to  the  court  in  this  matter  as 
he  has  in  these  other  matters  that  we  discussed  here. 

I  think  that  he  has  done  a  very  strange  thing,  because  if  he  is  right 
in  his  position  and  these  War  Labor  Board  orders  are  merely  advice, 
how  then  can  it  be  said  that  the  President  has  the  right  to  seize 
property  merely  because  someone  does  not  accept  the  advice  that  he 
or  his  advisers  have  given  a  person? 

The  Chairman.  I  don't  understand  then,  Mr.  Ball,  why  you  put 
this  statement  in  your  prepared  address  here  to  this  committee. 

You  say: 

Because  the  Board  and  the  President  had  no  legal  right  whatever  to  force 
courts  to  obey  the  Board's  orders,  Ward's  could  not  take  the  case  to  court. 

Mr.  Ball.  That  is  right.  That  is  the  old  order  of  1942  and  I  felt, 
sir,  that  this  committee  without  this  statement  would  be  as  confused 
by  the  mental  contortions  of  the  Attorney  General  as  we  have  been 
trying  to  follow  his  reasoning  in  his  handUng  ol  these  various  matters, 
unless  I  made  the  statement. 

The  Chairman.  Mr.  Ball,  you  stated  a  while  ago,  in  answer  to 
somebody's  question,  that  you  did  not  think  the  rights  of  Ward's 
would  be  properly  protected  unless  you  required  the  Government's 
agent  to  commit  some  overt  act  with  reference  to  taking  over  the 
property,  the  seizure  of  the  property.  Do  you  mean  by  that  that  you 
thought  it  was  necessary  to  protect  the  legal  rights  of  Ward's  that 
actual  physical  force  be  applied  in  the  ejection  of  Mr.  Avery  from 
the  plant?  S 

Mr.  Ball.  I  would  say,  sir,  as  my  opinion  as  a  lawyer,  that  I  never 
would  have  anticipated  that  to  enforce  an  order  of  the  President  the 
Attorney  General  would  have  had  so  little  confidence  in  the  courts 
that  he  would  not,  first,  have  turned  to  them  rather  than  turn  to  the 
bayonets  of  the  Army. 

The  Chairman.  But  that  is  not  in  response  to  my  question. 

Mr.  Ball.  It  is,  sir,  because  you  have  asked  me  what  I  thought 
before  this  matter  happened  and  it  had  not  occurred  to  me  that  it 
'  would  ever  be  necessary  to  force  such  an  overt  act. 

I  might  say  that  whatever  Mr.  Avery  did,  he  did  out  of  his  own 
decision  in  this  matter,  but  had  I  been  advising  him  I  would  have 
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said  that  before  he  had  a  right  to  bring  an  action  for  trespass  or  the 
corporation  had  a  right  to  bring  an  action  for  trespass  against  a  man 
who  acted  in  the  guise  of  a  Government  official,  to  do  an  illegal  act 
there  would  have  to  be  a  trespass  committed. 

The  Chairman.  Coming  on  the  property  without  permission  is  a 
vrespass,  isn  t  itr 

Mr.  Ball.  I  don't  know  that  they  were  on  the  property  without 
permission.  They  were  there  as  gentlemen  and  it  had  not  been  our 
attempt  to  bar  gentlemen  who  might  have  business  to  transact  with 
us,  to  keep  them  off  the  premises. 

The  Chairman.  You  might  make  that  argument  as  of  April  26 
^^1    oT^^^  had  read  the  order  of  Mr.  Avery  and  they  came  back 
on  tlie  27th  with  the  deputy  marshals,  you  knew  then  what  their 
intention  was. 

Mr  Ball.  They  did  not  come  back— they  came  back  on  the  26th 
with  the  deputy  marshals,  to  keep  the  record  straight,  sir. 

1  he  Chairman.  I  believe  you  are  right.  They  came  back  with 
the  deputy  marshals. 

iMl*  ^tu^'  t"^^    "^^^^    ^^^    deputy   marshals   were    asked,   first. 

wliether  they  had  a  court  order  to  enforce,  they  said  "No  " 

They  were  asked  what  they  proposed  to  do  about  enforcing  this 

order  and  they  had  no  suggestions  to  make  and,  therefore,  their 

pr^ence,  as  far  as  we  know,  did  not  alter  the  picture  in  the  slightest. 
Ihe  Chairman.  If  the  deputy  marshals  had  taken  Mr.  Avery  by 

the  arm  and  started  him  out  of  the  building,  don't  you  think  that 

that  would  have  been  sufficient  overt  act- 
Mr.  Avery.  Why  surmise?     They  did  not  do  it. 

Ai'  i^J'lJ^t'^  P^'^*^  ?^^"^  '^  '^  *^^t  <^hey  did  not  offer  to  do  it 
^^  /^"  ^  ^^"^^  \^.  ^^^^  speculate  about  what  did  not  happen. 

Ihe  Chairman.  You  are  not  responding. 

Mr.  Ball  I  would  say  that  if  the  marshals  had  committed  a 
trespass  that  would  have  been  a  sufficient  trespass. 

The  Chairman.  I  am  asking  you  a  direct  question  based  on  the 
statement  of  facts. 

Mr.  B.\LL.  Will  you  give  me  the  question,  then,  sir? 

Ihe  Chairman  1  asked  you  in  your  opinion  as  a  lawyer  if  the 
deputy  marshals  had  taken  Mr.  Avery  by  the  arm  and  walked  him 
out  of  the  budding,  would  not  that  have  been  sufficient  to  establish 
all  the  legal  nghts  you  are  seeking? 

Mr.  Ball.  As  a  lawyer  I  have  long  since  learned  the  futility  of 
giving  advice  in  a  hypothetical  situation  that  did  not  arise.  That 
situation  just  did  not  arise. 

The  Chairman.  You  don't  want  to  answer,  do  you? 

Mr.  Ball.  I  see  no  necessity^  sir,  to  do  so. 

The  Chairman.  It  is  a  fact  that  Mr.  Avery,  whether  with  your 
advice  or  without,  insisted  on  being  bodily  carried  out  of  that  plant. 

Mr.  liALL.  He  made  no  such  insistence,  sir.  He  simply  said  that 
he  would  not  surrender  the  premises  to  those  who  had  no  right  to 
demand  if  from  him.  ^ 

The  Chairman.  Didn't  he  tell  Mr.  Biddlc  that  these  marshals 
were  not  sufficient  force? 

Mr.  Ball.  No;  I  do  not  recollect  any  such  statement. 
Mr.  AvERY.  May  I  say  a  word  about  that? 
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The  Chairman.  You  testified  about  it  yesterday,  Mr.  Avery.  If 
you  want  to  say  something,  go  ahead. 

Mr.  Avery.  You  were  looking  for  an  answer.  Why  do  you  not 
accept  the  simple,  specific  information  you  have  and  stop  trying  to 
distort  this  into  some  tricky  trap  to  get  someone  in,  that  will  not 
succeed? 

The  Chairman.  As  I  told  you  yesterday,  Mr.  Avery,  I  am  trying 
to  find  out  what  was  in  your  mind  about  this  thing. 

Mr.  Avery.  How  do  you  think  you  are  going  to  do  that? 

The  Chairman.  By  asking  questions. 

Mr.  Avery.  Why  don't  you  ask  me? 
,  The  Chairman.  I  asked  you  yesterday. 

Mr.  Avery.  Yes;  and  I  told  you.     Do  you  think  Mr.  Ball 

The  Chairman.  Can  you  say  something  more  about  it? 

Mr.  Avery.  Do  you  think  Mr.  Ball  knows  more  about  what  was 
in  my  mind? 

The  Chairman.  He  is  your  lawyer.  Sometimes  a  lawyer  knows 
what  is  in  a  man's  mind. 

Mr.  Avery.  In  this  case  he  did  not  happen  to  know  that,  because 
what  was  to  be  done  under  those  circumstances  was  an  evolution, 
sir.  We  did  not  have  a  plan  by  which  we  were  going  to  force  people 
to  do  certain  things  in  certain  emergencies. 

I  was  insistent  on  one  simple  point,  as  has  been  stated  in  several 
cases,  that  I  had  actually — and  that  proves  true — a  responsibility,  as 
the  chief  executive  of  that  organization,  to  guard  it  and  as  these 
pressures  came  along  from  people  who  obviously  were  without  au- 
thority it  was  my  determination  that  the  thing  that  had  happened 
the  night  before,  b}/  which  I  would  be  in  some  wise  whisked  out  of 
the  thing  through  having  given  up,  would  not  occur  and  that  I  should, 
myself,  do  nothing,  take  no  steps  that  would  indicate  the  acceptance 
that  in  the  last  words  of  the  Attorney  General  he  almost  pleaded  that 
I  do,  that  I  concede  to  his  authority  by  giving  up,  and  I  said  to  that, 
*'I  shall  not  move  a  step.  I  will  take  no  action  that  will  indicate  the 
abandonment  of  my  responsibility." 

That  is  what  I  did  and  that  is  exactly  how  that  came  out.  It  did 
not  happen  to  be  a  matter  of  advice  for  either  of  the  gentlemen  who 
sat  close  to  me. 

The  Chairman.  What  did  you  mean  by  that  statement? 

Mr.  Avery.  Just  what  I  said. 

The  Chairman.  Can  you  elucidate  on  that? 

Mr.  Avery.  I  don't  think  so,  any  further.  If  you  want  to  ask 
questions,  go  ahead.     It  is  as  plain  as  day. 

The  Chairman.  Did  you  mean  that  you  wanted  them  to  carry 
you  out? 

Mr.  Avery.  Certainly  not.  That  seems  to  be  the  thing  that  you 
would  like  in  some  way  to  get  into  the  record,  but  that  is  not  true. 

The  Chairman.  I  would  like  to  know  what  you  did  mean.  What 
was  it  that  you  wanted  them  to  do? 

Mr.  Avery.  I  wanted  not  to  give  up  my  responsibility  and  to  make 
no  contribution  that  could  be  interpreted  as  abandoning  my  trust. 

The  Chairman.  I  understand  that  and  I  think  you  are  perfectly 
sincere  about  it,  but  I  am  earnestly  and  honestly  trying  to  find  out 
what  you  had  in  your  mind. 

Mr.  Avery.  Just  exactly  what  I  have  told  you  several  times. 


C>:?927— 44- 


-28 


430    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WAfiD  &  CO. 

The  Chairman.  Did  you  have  the  use  of  physical  force  in  your 
mind? 

Mr.  Avery.  I  had  in  mind  doing  nothing  that  could  be  interpreted 
as  laying  down  my  personal  responsibility  as  the  chief  executive  of 
that  organization. 

The  Chairman.  You  knew,  of  course,  that  they  were  not  going  to 
leave  there  without  getting  possession? 

Mr.  Avery.  I  did  not  know  anything  of  the  kind.  That  is  what 
you  think  you  know. 

Mr.  Ball.  And  I  might  answer  that  that  was  not  in  my  contem- 
plation at  any  time,  because  it  seemed  to  me,  up  to  the  last  minute, 
that  it  was  incredible  that  the  United  States  Attorney  General,  the 
chief  law  oflficer  of  the  United  States,  would  resort  to  martial  law 
instead  of  seeking  the  aid  of  the  courts. 

The  Chairman.  You  said  a  while  ago,  Mr.  Ball,  that  you  never 
heard  of  such  a  thing  happening  before.  Don't  you  know  that  there 
are  nunierous  cases,  prior  to  the  Montgomery  Ward  case,  where  the 
Army  did  take  possession  of  plants  with  soldiers  in  battle  dress  and 
even  with  machine  guns? 

Mr.  Ball.  I  do  not  know,  sir,  what  the  circumstances  surrounding 
those  seizures  were. 

The  Chairman.  Didn't  you  read  the  stories  about  the  North  Ameri- 
can Aviation  plant  where  they  went  in  with  machine  guns  and  set 
them  up  in  the  yard,  troops  with  bayonets? 

Mr.  Elston.  Will  you  yield?  I  was  asking  about  plants  similar 
to  Montgomery  Ward  &  Co.  and  the  aviation  company,  to  which 
you  refer,  and  all  other  seizures  of  such  plants,  mines,  or  facilities  as 
are  described  in  section  3. 

The  Chairman.  Of  course  we  all  know — and  no  point  is  being  made 
about  that  in  this  discussion — that  this  is  the  only  mail-order  house 
that  has  ever  been  seized,  so  that  is  not  the  point.  The  point  was 
that  the  gentleman  said  he  had  never  heard  of  such  a  thing  as  soldiers 
coming  in  with  bayonets.  As  a  matter  of  fact,  they  have  done  it  in 
numerous  cases. 

Mr.  Ball.  I  assume,  sir,  that  the  Army  has  taken  possession  of 
plants  in  other  cases  where  it  may  have  had  a  legal  right  to  do  so  and 
upon  their  legal  right  to  do  so  I  do  not  pass  judgment.  Whether  it 
was  done  with  'force,  I  do  not  know.  I  never  assumed  that  it  was 
done  forcefully  in  the  manner  in  which  this  was  done. 

The  Chairman.  Don't  you  know  as  a  matter  of  fact  that  this  is 
the  only  case  where  the  owner  of  property  has  resisted  to  the  extent 
of  requiring  force,  actual  physical  force? 

Mr.  Ball.  Will  you  read  the  question? 

(Pending  question  read  by  reporter.) 

Mr.  Ball.  I  do  know  that  this  is  the  only  case  where  the  Army  has 
been  used  to  seize  a  retail  business. 

The  Chairman.  Isn't  it  the  only  case  where  any  agency  of  the  Gov- 
ernment has  been  required  to  bodily  remove  a  manager  of  the  property 
from  the  premises? 

Mr.  Avery.  They  were  not  required. 

The  Chairman.  That  might  be  question  of  debate  for  a  long  time, 
so  I  won't  go  into  that. 

Mr.  Ball.  The  difficulty  comes  in  that  it  is  impossible  to  answer  a 
question  that  contains  a  word  of  that  kind  that  would  imply,  by  my 
answer,  something  other  than  the  facts  as  I  know  them. 
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The  Chairman.  The  point  I  am  making  is  that  in  every  other  case 
the  thing  that  has  happened  is  the  same  thing  that  has  happened  in 
your  Hummer  plant. 

Mr.  Ball.  And,  sir,  in  the  Hummer  plant  the  Government  had  the 
legal  right  to  seize  the  property  and  we  showed  what  we  regard  as  re- 
spectful law  and  order  by  our  cooperation. 

The  Chairman.  I  want  to  ask  you  about  that  Hummer  plant.  Is 
that  owned  by  Montgomery  Ward? 

Mr.  Ball.  It  is. 

The  Chairman.  Is  it  a  separate  corporation? 

Mr.  Ball.  It  is  not. 

The  Chairman.  It  is  a  part  of  the  Montgomery  Ward  corporation? 

Mr.  Ball.  Yes,  sir. 

The  Chairman.  Are  your  other  manufacturing  plants  also  a  part  of 
the  Montgomery  Ward  corporation? 

Mr.  Ball.  Yes,  sir. 

The  Chairman.  There  are  no  separate  corporations  or  subsidiary 
corporations? 

Mr.  Ball.  There  are  not,  sir,  no  fictions. 

The  Chairman.  Mr.  Ball,  are  you  familiar  with  the  decision  of  the 
Kentucky  court  in  the  Ken-Bad  Tube  &  Lamp  Company  case? 

Mr.  Ball.  I  have  not  read  the  decision,  but  I  know  that  that  plant 
was  a  plant  engaged  in  war  production. 

The  Chairman.  Yes;  but  the  court  in  the  decision  said — I  haven't 
got  it  before  me,  although  I  have  read  it — that  if  there  never  had  been 
a  War  Labor  Disputes  Act  the  President  had  authority  to  seize  that 
property. 

Mr.  Ball.  I  fully  expressed  my  opinion  on  the  constitutional  issues, 
no  matter  what  that  district  court  may  have  said,  in  my  prepared 
statement. 

The  Chairman.  I  think  Mr.  Avery  said  on  yesterday  that  some 
deferments  from  the  draft  had  been  secured  for  employees  of  Ward's. 
Can  anybody  give  us  any  information  as  to  the  number  and  why  they 
were  secured? 

Mr.  Ball.  I  will  be  happy  to  give  you  information  about  it,  sir. 
If  you  will  recall,  the  selective  service  regulations  authorize  occupa- 
tional deferments  on  a  temporary  basis,  classifying  necessary  men  in 
war  production,  necessary  men  in  support  of  the  war  effort  as  class  2-A. 
The  regulations  say — 

That  activities  supporting  the  war  efiFort  include  those  activities  which  provide 
food,  clothing,  shelter,  health,  safety  and  other  requisites  of  our  daily  life. 

In  other  words,  everything  in  our  normal  economic  system  comes 
within  the  scope  of  those  regulations.  We  have  applied  in  connection 
with  our  Chicago  properties  and  our  other  retail  stores  and  mail- 
order houses  for  temporary  deferments  in  the  spirit  of  those  regulations 
in  exactly  the  same  way  that  other  retail  merchants  and  all  businesses 
of  all  characters  have  applied.  In  that  sense,  I  assume  that  the  war 
effort  is  as  wide  as  the  Nation. 

The  Chairman.  Do  you  have  any  idea  how  many  of  those  there 
were? 

Mr.  Ball.  There  are  very  few.  I  think  there  were  a  total  of  less 
than  200  in  Chicago  in  all  of  the  period  and  all  of  them,  as  I  understand 
it,  were  on  a  temporary  basis  and  most  of  those  men  or  a  large  number 
of  them  are  now  in  the  armed  services. 
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We  have  19,000  employees  from  the  company,  you  understand,  in 
the  armed  services. 

The  Chairman.  Mr.  Ball,  there  is  something  said  here  about  the 
question  of  bargaining  in  good  faith.  As  a  lawyer,  I  am  sure  that  vou 
agree  with  me  that  a  company  can  bargain  under  the  National  Labor 
Kelations  Act  in  good  faith  and  never  reach  an  agreement  on  anything. 

Mr.  Ball.  As  I  understand  the  law,  sir,  the  good  faith  must  include 
a  willingness  to  contract  and  it  would  be  pretty  difficult  under  the  wide 
powers  of  making  inferences  of  fact  from  very  little  evidence,  which  the 
National  Labor  Relations  Board  possesses,  for  anybody,  any  employer 
who  acted  with  any  degree  of  unreasonableness  in  his  negotiations  to 
escape  those  charges. 

The  Chairman.  The  point  that  I  am  getting  at  is  this:  That  you 
know  and  I  know  that  the  Wagner  Act  does  not  require  an  agreement. 

Mr.  Ball.  No.  In  other  words,  it  would  be  true  that  the  union, 
for  example,  could  take,  make  a  demand  which  would  be  on  the  face 
probably  absurd  and  there  is  nothing  in  the  Wagner  Act  that  could 
compel  either  party  to  reach  an  agreement  under  those  circumstances. 

The  Chairman.  There  is  nothing  in  the  Wagner  Act  that  could  ever 
be  used  to  force  Montgomery  Ward  to  agree  to  a  closed  shop  or  union 
shop  or  maintenance  of  membership,  is  there? 

Mr.  Ball.  No,  sir;  and  there  is  nothing  in  the  Wagner  Act  or 
economic  situation  that  requires  that  those  demands  necessarily 
should  be  granted. 

The  Chairman.  Mr.  Ball,  don't  you  think  that  you  could  go  in 
court  now  and  file  a  suit  against  the  Government  for  the  use,  occupa- 
tion, of  Montgomery  Ward  property  during  the  time  they  held 
possession? 

Mr.  Ball.  The  difficulty,  sir,  would  be  to  prove  any  actual  damage 
from  the  physical  occupancy.  As  you  recall,  the  use  of  property  by 
the  Government,  as  the  basis  of  an  action  in  the  Court  of  Claims,  is  a 
somewhat  limited  one  which  has  to  show  the  value  of  the  property 
a,nd,  as  a  matter  of  fact,  the  fictitious  character  of  the  so-called  occupa- 
tion would  as  a  practical  matter  defeat  the  remedy  that  you  suggest. 

The  Chairman.  It  has  been  stated  here  that  the  company  lost  a  lot 
of  business  on  account  of  that.  Wouldn't  that  be  a  factor  which  could 
be  injected  into  that  suit? 

Mr.  Ball.  Not  as  I  understand  it,  sir,  in  the  Court  of  Claims,  which 
would  be  only  for  the  appropriation  of  the  physical  property  and  not 
for  the  consequential  damages  that  might  flow  from  it. 

The  Chairman.  I  beheve  you  stated  that  you  were  preparing  to  go 
into  court  after  Mr.  Avery  was  removed  from  the  property. 

Mr.  Ball.  We  had  a  draft  and  were  working  busily  on  it  at  the  mo- 
ment we  got  word  of  the  Attorney  General's  action. 

The  Chairman.  You  could  have  gotten  in  court  then? 

Mr.  Ball.  We  think  so.  That  was  not  against  the  United  States, 
but  against  Wayne  Chatfield  Taylor. 

The  Chairman.  That  is  the  way  the  Ken-Rad  Tube  and  Lamp  case 
was  brought  against  the  Army  officer  who  had  charge  of  the  plant. 

Something  has  been  said  here  about  the  Government  turning  back 
possession  in  order  to  keep  the  judge  from  making  a  decision.  I  think 
I  am  coiTect  in  this:  The  case  would  have  become  moot  at  any  tune 
even  if  it  had  been  6  months  later  when  the  Government  released  the 
property,  would  it  not? 

Mr.  Ball.  It  would  have  sir. 
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The  Chairman.  So  that  if  the  district  court  had  rendered  a  decision 
and  either  party  had  appealed  that  decision  before  a  final  decision 
could  have  been  received,  it  might  have  become  moot  through  the 
same  process? 

Mr.  Ball.  It  might  have,  sir,  but  there  was  always  the  likelihood 
with  the  expedition  of  appeals  of  that  character  that  it  could  have 
reached  at  least  one  higher  level  of  judicial  review  before  mootness. 

The  Chairman.  I  am,  personally,  sorry  that  it  became  moot. 

Mr.  Ball.  We  are  very  much  so,  sir. 

The  Chairman.  I  would  have  liked  to  have  seen  that  decision  ren- 
dered.   It  might  have  helped  this  committee  in  some  of  its  problems. 

Mr.  Ball.  It  might  furnish  some  idea  to  the  committee,  but  the 
fundamental  issues  would  have  remained,  I  think,  in  any  event,  with 
this  committee. 

The  Chairman.  Mr.  Elston  has  a  question. 

Mr.  Elston.  Mr.  Ball,  do  you  know  of  any  reason  why  the  contract 
of  the  company  with  the  union  should  have  been  renewed  in  order  to 
have  obtained  an  election? 

Mr.  Ball.  None,  whatever.  In  fact,  our  whole  position  was  that 
rather  than  that  helping  the  holding  of  an  election,  an  adherence  to 
that  order  would  have  made  an  election  almost  an  illegal  possibility 
on  a  fair  and  legal  basis. 

Mr.  Elston.  As  a  matter  of  fact,  later  they  did  have  an  election 
and  they  did  have  a  contract  extended. 

Mr.  Ball.  That  is  right. 

Mr.  Elston.  And  you  have  not  had  the  contract  extended  yet? 

Mr.  Ball.  The  terms  that  have  never  been  put  in  force,  sir. 

Mr.  Elston.  Yet  they  are  still  insisting  on  the  extension? 

Mr.  Ball.  That  is  right. 

Mr.  Elston.  That  is  all. 

The  Chairman.  I  have  this  Ken-Had  decision,  and  I  want  to  read 
one  paragraph  of  it  into  the  record.  In  the  opinion  of  the  judge  there 
appears  this  paragraph: 

I  thoroughly  conclude  that  without  an  act  of  the  Congress  there  was  sufficient 
authority  by  the  terms  of  the  Constitution,  itself,  to  justify  the  action  of  the 
President  in  this  case.  The  President  has  no  power  to  declare  war.  That  belongs 
exclusively  to  Congress,  but  when  war  has  been  declared  and  is  actually  existent, 
the  functions  of  Commander  in  Chief  become  of  the  highest  importance  and  his 
operations  in  that  connection  are  entirely  beyond  the  control  of  the  legislature. 
There  develops  upon  him,  by  virtue  of  his  office,  a  solemn  responsibility  to  preserve 
the  nation,  and  it  is  my  judgment  that  there  is  specifically  granted  to  him  authority 
to  utilize  all  resources  of  the  country  to  that  end. 

Mr.  Ball.  May  I  comment  upon  that,  sir? 

The  Chairman.  Yes. 

Mr.  Ball.  That  statement  was  pure  dictum  because  it  was  not  nec- 
essary to  the  decision  of  the  court  that  that  seizure  was  justified  by  the 
statutes. 

I  would  also  say,  for  the  reasons  set  forth  in  my  written  statement, 
that  that  expression  in  the  language  of  the  court  is  a  very  dangerous 
doctrine. 

Mr.  Curtis.  May  I  ask  a  question? 

The  Chairman.  Yes. 

Mr.  Curtis.  Whose  decision  or  opinion  is  it? 

The  Chairman.  The  judge  of  the  District  Court,  State  of  Ken- 
tucky. His  name  is  MacSwinford,  dated  May  9,  1944,  in  the  western 
district  of  Kentucky,  Owensboro  district.  Case  No.  132,  Ken-Bad  Tube 
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and  Lamp  Corporation  v.  Carroll  Badeavx.  He  was  the  Army  officer  in 
charge  of  the  property. 

Mr.  Curtis.  Where  and  by  whom  was  that  judge  appointed? 

1  he  (.HAiRMAN    I  have  no  information  on  that  subject. 

Mr.  Curtis.  I  haven't  either. 

Mr.  Elston.  I  think  I  know.  He  serves  in  Kentucky  in  a  district 
which  adjoins  my  district.  He  has  been  on  the  bench,  as  I  recall  it, 
about  6  years.  He  obviously  was  appointed  by  President  Roosevelt, 
but  1  am  not  in  any  sense  of  the  word  reflecting  on  the  judge. 

Refernng  to  the  opinions  now  of  courts,  of  course,  we  can  go  on  at 
great  length  and  read  from  the  opmions  of  courts,  but  I  would  like  just 
to  read  from  one  court,  a  higher  court  than  the  U.  S.  district  court,  a 
decision  recently  rendered,  and  that  is  the  opinion  of  Justice  Murphy 
in  a  case  decided  in  320  of  the  U.  S.  81,  as  follows: 

^*IL^^^  ""^^  follow  however,  that  the  broad  guaranties  of  the  Bill  of  Rights  and 
other  provisions  of  the  Constitution  protecting  essential  liberties  are  suspended  by 

fr f^f/^^'^'i^^T  g^  *  ^^^^  ^^  ^^^'  ^*  ^^  "^^^  frequently  stated  and  recognized 
?k1  *K  ^^^^'^^  the  Supreme  Court  of  the  United  State?,  that  the  war  powe^,  like 
the  other  great  substantive  powers  of  government,  are  subject  to  the  limitations  of 
ine  constitution. 

Mr.  Ball.  With  that  we  subscribe,  sir. 
.,  ^^-  Alston.  So  that  if  the  opinion  of  the  court,  District  Court  of 
the  Ji^astern  District  of  Kentucky— or  whatever  district  it  is  in  Ken- 
tucky—is correct,  it  would  mean  the  suspension  of  the  constitutional 
guaranties,  or  the  guaranties  of  the  Constitution,  to  every  citizen, 
wouldn't  It?  '  J  > 

Mr.  Ball.  That  would  be  the  only  logical,  inevitable  conclusion  to 
be  drawn  from  it. 

.u^^^^f^^^'  ]^  ^^"^^  ^^^^>  wouldn^t  it,  that  the  President,  and 
the  President  only,  has  the  power  to  indicate  what  plants  he  wanted 
to  seize? 

Mr.  Ball.  That  is  right. 

\^.  Elston.  That  no  court  could  pass  upon  the  question  of  whether 
the  President  was  right? 

^i.^A^l.^'^^^-  J*^^^  ^?  "S^^-  ^^^^^  sn-,  is  the  doctrine  advanced  by 
the  Attorney  General. 

Mr.  Elston.  And  the  Attorney  General  advanced  the  doctrine  that 
the  courts  neither  had  the  right  to  pass  on  the  gravity  of  the  emergency 
or  the  necessity  of  the  seizure? 

Mr.  Ball.  That  is  right.     That  is  the  position  of  the  Attorney 

Mr.  Elston    If  that  is  true  and  it  is  also  true,  as  he  contended,  that 
the  -President  has  these  powers  regardless  of  any  acts  of  Congress 
then  the  President  is  the  government,  isn't  he?  ' 

Mr.  Ball.  He  is  the  sum  total  of  all  the  powers  of  government,  then 

Mr.  Elston.  He  is  the  executive,  legislative,  and  judicial  depart- 
ments of  government? 

Mr.  Ball.  That  is  right. 

Mr.  Elston.  And  anybody  aggrieved  by  any  act  of  his  would  have 
no  appeal  to  any  court  or  any  power? 

Mr.  Ball.  And  I  thmk  it  is  not  necessary  for  anyone  to  attach  a 
label  to  that.  The  American  public  understands  the  label  that 
apphes  to  that  assumption  of  power. 


" 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    435 

The  Chairman.  I  did  not  get  that  last. 

Mr.  Ball.  I  simply  said,  sir,  that  it  seemed  to  me  that  that  was 
complete  dictatorship. 

The  Chairman.  Mr.  Ball,  you  are  not  contending  that  even  though, 
in  your  opinion,  the  seizure  was  illegal,  that  you  could  not  have  col- 
lected for  the  value  of  the  property  if  they  had  taken  it  and  kept  it? 

Mr.  Ball.  We  would  have  tried  to  have  done  so. 

The  Chairman.  Well,  you  know  you  could  have. 

Mr.  Ball.  I  think  so;  yes. 

The  Chairman.  What? 

Mr.  Ball.  I  think  so,  yes. 

The  Chairman.  That  is  all. 

Mr.  Ball.  May  I,  while  the  committee  is  in  session,  say  that  I 
would  Hke  to  introduce  in  the  record,  if  they  are  not  already  there, 
this  file  of  the  affidavits  which  we  submitted  in  the  district  court  at 
Chicago  and,  also,  the  copies  of  the  two  briefs  which  we  filed  there, 
which  I  think  give  in  detail  the  answer  to  some  of  the  cases  which  the 
Attorney  General  referred  to  in  his  testimony  here? 

The  Chairman.  I  think  the  Department  of  Justice  has  furnished 
each  member  of  the  committee  with  a  copy  of  the  briefs  of  both  the 
plaintiff  and  the  defendant  in  that  case. 

Mr.  Ball.  Are  they,  then,  part  of  the  record? 

The  Chairman.  We  have  not  actually  made  them  a  part  of  the 
record,  no.  They  are  on  file  with  the  committee.  I  don't  think  we 
care  to  incorporate  them  here. 

Mr.  Ball.  Then  as  to  this  set  of  affidavits,  which  are  not  a  part  of 
these  briefs,  I  would  hke  to  give  this  to  the  committee  and  place  it  in 
the  record. 

The  Chairman.  Without  objection,  I  will  receive  those. 

(The  document  referred  to  is  as  follows:) 

Affidavits  Filed  by  Montgomery  Ward  &  Co. 

pn  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Hlinois,  Eastern  Division. 
United  States  of  America,  plaintiff,  v.  Montgomery  Ward  <fe  Co.,  Incorporated,  et  al.,  defendants.  No^ 
44-C-4801 

State  of  Illinois, 

County  of  Cook,  ss: 

Stuart  S.  Ball,  being  upon  oath  first  duly  sworn,  deposes  and  says: 

That  I  am  secretary  of  Montgomery  Ward  &  Co.,  Inc.;  that  the  National  Labor 
Relations  Board  has  ordered  an  election  to  be  held  among  some  of  the  employees  at 
work  on  the  Chicago  properties  of  Montgomery  Ward  &  Co.,  Inc.,  seized  by  the 
United  States  Government;  that  this  election  is  to  take  place  on  Tuesday,  May  9, 
1944,  between  the  hours  of  9  a.  m.  and  4  p.  m.,  to  determine  whether  they  wish  to 
be  represented  for  purposes  of  collective  bargaining  by  local  20,  United  Retail, 
Mail  Order,  and  Warehouse  Workers  of  America,  Congress  of  Industrial  Organi- 
zations, which  union  called  the  strike  prior  to  the  seizure  of  the  properties  involved 
in  this  case. 

Affiant  further  states  that  since  the  seizure  of  these  properties,  the  sales  of  the 
company  have  steadily  declined  with  relation  to  sales  a  year  ago,  and  that  many 
communications  have  been  received  by  the  former  management  from  customers 
canceling  orders  already  placed  or  announcing  that  they  will  make  no  purchases 
so  long  as  the  Government  is  in  possession. 

Further  affiant  sayeth  not. 

Stuart  S.  Ball. 

t 

Subscribed  and  sworn  to  before  me  this  5th  day  of  May  1944. 

[seal]  Phillis  Best,  Notary  Public. 


V. 
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(In  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  Eastern  Division. 
United  SttUes  of  America,  Plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  et  al..  Defendants.  No. 
44— C  — 480J 

Now  come  the  defendants,  pursuant  to  leave  of  court  first  had  and  obtained, 
and  file  the  affidavits  of  Gordon  H.  Anderson,  Alan  Ladd,  Oswald  Burnett 
Higgins,  Ralph  G.  Crandall,  A.  M.  Adams,  and  Stewart  S.  Ball. 

Winston  Strawn  &  Shaw, 

Attorneys  for  Defendants. 

tin  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Dlinois,  Eastern  Division. 
i^n'^oSf"^*  ^  >liii«-ica.  Plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  et  al.,  Defendant.    No. 

44-  V,  '"4oOJ 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Gordon  H.  Anderson,  being  first  duly  sworn  on  oath  depose  and  state  that  I 
am  the  assistant  to  Rowland  S.  Stevens,  vice  president  in  charge  of  merchandising 
for  Montgomery  Ward  &  Co.,  Inc.;  that  I  have  read  the  affidavit  of  Clifton  E. 
Mack,  filed  by  the  plaintiflF  herein;  that  I  am  familiar  with  the  transactions  covered 
by  the  contracts  described  particularly  in  paragraph  3  of  the  Mac  affidavit;  that 
all  of  these  contracts  related  to  the  purchase  by  the  Treasury  Department  Pro- 
curement Division  of  low  priced  mens',  womens'  and  childrens'  shoes  normally 
carried  in  stock  by  the  company  as  to  which  customer  demand  was  much  reduced 
because  of  the  introduction  of  shoe  rationing;  that  said  contracts  were  negotiated 
on  behalf  of  the  company  at  the  company's  office  in  New  York  City  ;  that  said 
contracts  related  to  shoes  then  held  in  stock  by  the  companv's  mail-order  houses, 
retail  stores,  and  warehouses  in  various  parts  of  the  United  States;  that  the  total 
amount  of  said  shoes  sold  from  stock  carried  on  the  Chicago  properties  of  Mont- 
gomery Ward  &  Co.,  Inc.,  amounted  to  approximately  $318,000;  that  all  of 
the  remainder  of  such  shoes  were  filled  from  the  stocks  located  in  other  parts  of 
the  country. 

Further  affiant  sayeth  not. 

Gordon  H.  Anderson. 

Subscribed  and  sworn  to  before  me  this  2d  day  of  May  1944. 

Rose  M.  Leoni,  Notary  Public. 


[In  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  eastern  division. 
>.  "/i*"  o^*^^*  "^  America,  Plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  et  al.,  defendants.  No. 
44-C-480J 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Lane  Ladd,  being  first  duly  sworn,  on  oath  depose  and  state  that  I  am 
assistant  manager  of  the  department  of  Montgomery  Ward  &  Co.,  Inc.,  which 
handles  all  priority,  rationing,  pricijig  and  related  problems;  that  I  am  familiar 
with  the  various  applications  for  prioritv  assistance  made  bv  the  company  from 
time  to  time;  that  I  have  read  the  affidavit  of  G.  Lyle  Belsley  filed  by  the  plaintiflF 
in  this  case,  together  with  the  material  attached  thereto,  called  exhibits  A  and  B. 

Exhibit  A  consists  of  seven  applications  on  FormWPB-541  (PD-IA).  Five 
of  these  seven  are  applications  for  assistance  in  obtaining  commodities  to  be 
exported  to  various  foreign  countries;  these  commodities  were  in  everv  instance 
merchandise  regularly  stocked  by  Montgomery  Ward  &  Co.  and  other  retailers 
in  the  same  general  field;  and  all  five  applications  relate  to  commodities  which 
are  normally  carried  for  export  as  well  as  domestic  sales  bv  Montgomery  Ward 
A  Co. 

One  of  the  remaining  two  applications  is  for  the  acquisition  of  materials  to  be 
used  by  the  Wardway  Paint  Works,  located  at  Chicago  Heights.  111. ;  this  appli- 
cation had  no  reference  to  any  operations  conducted  at  any  properties  of  the  com- 
pany located  in  the  city  of  Chicago,  111. 

The  remaining  application  for  priority  assistance  is  for  procuring  waterproof 
watch  cases,  of  the  same  character  as  customarily  sold  by  Montgomery  Ward  &' 
Co.  at  retail  and  by  others  merchandising  said  commodities. 

Exhibit  B  attached  to  the  affidavit  of  G.  Lyle  Belsley  contains  various  applica- 
tions on  Form  WPB-547  (PD-IX),  which  are  applications  widely  used  by  distrib- 
utors in  obtaining  priority  ratings  on  merchandise  to  be  bought  for  resale.  These 
applications  have  been  filed  for  the  purpose  of  replenishing  stocks  of  merchandise 
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normally  sold  at  retail  by  Montgomery  Ward  &  Co.  Similar  applications  are  em- 
ployed for  the  same  purpose  by  all  other  distributors  at  retail  who  purchase  arti- 
cles or  commodities  directly  from  manufacturers. 

By  far  the  largest  part  of  these  applications  cover  merchandise  sold  elsewhere 
than  on  the  Chicago  premises  of  Montgomery  Ward  &  Co.,  Inc. 

Further  affiant  sayeth  not.  '  _  .. 

Lane  Ladd. 

Subscribed  and  sworn  to  before  me  this  2d  day  of  May  1944. 

M.  Florence  Monro,  Notary  Public. 


lln  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  lUino^,  Eastern  ^^ 
UniUd  States  of  America,  Plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  et  al.,  Defendants,    -no. 
44-C-4801 

State  op  Illinois,  County  of  Cook,  ss: 

I,  Oswald  Burnett  Higgins,  being  first  duly  sworn,  depose  and  say: 

That  I  am  general  traffic  manager  of  Montgomery  Ward  &  Co.,  inc.,  at  its 

plant  in  Chicago,  111.,  and  have  been  employed  in  that  capacity  continuously 

since  June  1,  1938.  ,  ,     i-.i_-  i  „4. 

In  connection  with  the  effect  of  the  strike  at  the  company  s  Chicago  plant 
commencing  April  12,  1944,  on  other  unions  or  plants,  affiant  stat^  that  the 
companv  customarily  employs  independent  trucking  concerns  to  do  certain 
hauling  "for  it,  and  at  the  time  of  the  strike  had  contracts  with  the  WUlett  Lo., 
the  Bucholz  Trucking  Co.,  and  the  Motor  Express  Co.,  to  perform  various 
trucking  services;  that  the  employees  of  the  Willett  and  Bucholz  concerns  were 
members  of  locals  affiliated  with  the  International  Brotherhood  of  1  canasters 
affiliated  with  the  American  Federation  of  Labor;  that  the  employees  of  the 
Motor  Express  Co.,  were  members  of  an  independent  local  union  unaffiliated  witn 
either  the  Congress  of  Industrial  Organizations  or  the  American  Federation  of 
Labor;  that  for  a  few  days  following  the  commencement  of  the  strike,  emplovees 
of  these  trucking  concerns  refused  to  go  through  the  picket  lines  estAbhshed  by 
the  striking  union.  However,  commencing  at  8  o'clock  in  the  morning  of  April 
22  1944,  the  American  Federation  of  Labor  truck  drivers,  being  those  employed 
by  the  Willett  and  Bucholz  concerns,  resumed  uninterrupted  deliveries  for  their 
respective  trucking  services  to  and  from  the  Chicago  plant  and  contmued  th^t 
service  uninterruptedly  from  that  time  on.  xrr    j     i     * 

With  respect  to  railroad  deliveries  to  and  from  the  Montgomery  Ward  plant 
at  618-619  Chicago  Avenue  during  the  period  of  the  strike,  affiant  states  that^the 
Chicago,  Milwaukee  &  St.  Paul  Railroad,  the  railroad  serving  the  plant,  and  its 
union  employees  rendered  normal  service.  Affiant  further  states  that  when  the 
question  of  supplying  the  plant  with  additional  services,  or  services  m  greater 
volume  than  customarily  used  because  of  diminution  of  trucking  traffic  m  the 
early  days  of  the  strike  arose,  affiant  was  informed  by  the  operating  heads  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad  that  Mr.  George  Whitney,  president  of 
the  Brotherhood  of  Railway  Trainmen,  had  issued  orders  to  members  of  his  union 
that  they  should  participate  in  all  normal  services  for  the  plants  but  should  not 
participate  in  services  not  normal. 

Affiant  further  states  the  fact  to  be  that  certain  additional  services  were  per- 
formed by  the  Milwaukee  Railroad  during  some  of  the  days  of  the  strike  through 
work  performed  bv  supervisory  help  of  the  railroad. 

Affiant  further  'states  that  the  effect  of  the  strike  in  this  particular  was  not 
spreading  but  was  steadily  diminishing  prior  to  Government  seizure  of  the  plant. 

Further  affiant  sayeth  not.  ^  ^  ^  ,t 

Oswald  Burnett  Higgins. 


Subscribed  and  sworn  to  before  me  this  2d  day  of  May  1944. 


Notary  Public. 


c-l^ 
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^J^f'  ^^^^^^  ^°"''*  °^  *^«  United  States  of  America  for  the  Northern  District  of  Elinois,  Eastern  Division. 
Untied  ^ates  of  A  merica,  plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  ei  al.,  defendants.    No.  44-C- 

4oUJ 

State  of  Illinois 

County  of  Cook,  88; 

I,  Stuart  S.  Ball,  being  first  duly  sworn,  on  oath  depose  and  state: 

That  I  am  the  secretary  of  Montgomery  Ward  &  Co.,  Inc.,  and  one  of  the 
defendants  in  the  above  entitled  lawsuit. 

That  as  secretary  of  the  said  corporation  I  am  in  charge  of  the  law  department 
of  Montgomery  Ward  &  Co.,  Inc. 

That  on  the '5th  day  of  October  1943,  Montgomery  Ward  &  Co.,  Inc.,  filed  suit 
in  the  District  Court  of  the  District  of  Columbia  for  an  injunction  and  a  declara- 
tory judgment  against  the  members  of  the  National  War  Labor  Board  and  Fred 
M.  Vinson  as  Economic  Stabilization  Director,  asking  that  an  order  of  the  National 
War  Labor  Board  dated  August  20,  1943,  imposing  union  maintenance,  the  check- 
off of  union  dues,  and  -compulsory  arbitration  of  all  grievances  upon  six  retail 
stores  of  Montgomery  Ward  &  Co.,  Inc.,  be  declared  illegal  as  in  violation  of  the 
provisions  of  section  7  of  the  War  Labor  Disputes  Act,  and  asking  that  the  defend- 
ants be  restrained  from  taking  any  steps  to  enforce  such  order.  This  case  was 
docketed  as  case  No.  21483  in  the  said  District  Court  of  the  District  of  Columbia. 

On  the  21st  day  of  January  1944,  the  defendants  in  case  No.  21483  through  their 
attorneys,  Francis  M.  Shea,  Assistant  Attorney  General,  and  others,  filed  their 
motion  to  dismiss  and  for  summary  judgment,  alleging  as  the  main  ground  in 
support  thereof  the  absence  of  a  justiciable  controversy.  The  points  and  author- 
ities filed  by  the  defendants  in  support  of  these  motions  asserted  that  the  orders 
of  the  National  War  Labor  Board  were  not  "legally  binding,"  that  said  orders 
"do  not  fix  or  alter  the  legal  rights  of  the  parties,"  and  that  such  orders  merely 
constituted  "advice"  which  the  parties  are  not  required  bv  anv  provision  of  law 
to  accept. 

That  the  said  motions  to  dismiss  were  argued  before  the  District  Court  of  the 
District  of  Columbia  on  March  13  and  14,  1944,  and  that  the  court  overruled  said 
motions,  stating  in  its  opinion  that — 

"The  court  is  of  the  opinion,  construing  that  language  and  other  language  of 
section  7,  that  the  order  which  the  Board  can  pass  is  a  justiciable  one.  In  other 
words:  The  court  is  of  the  opinion  that  if  the  Board's  proper  order  was  not  obeyed 
it  would  have  the  right  to  go  into  the  district  court  and  ask  for  a  mandatory  injunc- 
tion to  compel  compliance  with  its  order. 

"And  on  the  merits:  The  court  thinks  that  the  complaint  sets  forth  a  cause  of 
action     *     *     *      " 

Despite  such  ruling,  the  defendants  have  not  yet  filed  any  responsive  pleading 
to  the  complaint  in  case  No.  21483,  but  have  filed  a  petition  for  the  allowance  of 
a  special  appeal  with  the  Court  of  Appeals  of  the  District  of  Columbia  on  the  same 
grounds  as  set  forth  in  their  points  and  authorities  in  support  of  the  motions  to 
dismiss  and  for  summary  judgment. 

That  on  the  31st  day  of  January  1944,  Montgomery  Ward  &  Co.,  Inc.,  filed 
suit  in  the  District  Court  of  the  District  of  Columbia  for  an  injunction  and  a 
declaratory  judgment  against  the  members  of  the  National  War  Labor  Board 
and  Fred  M.  Vinson  as  Economic  Stabilization  Director,  challenging  the  validitv 
under  the  War  Labor  Disputes  Act  of  the  order  of  the  National  War  Labor  Board 
of  January  15,  1944,  relating  to  the  Chicago  properties  of  Montgomery  Ward  & 
Co.,  Inc.  This  is  the  order  referred  to  in  paragraph  10  of  the  complaint  as  the 
"interim  order"  of  January  13,  1944.  This  case  was  docketed  as  case  No.  22926 
in  the  said  District  Court  of  the  District  of  Columbia. 

That  on  the  19th  day  of  April  1944  the  defendants  in  case  No.  22926  appearing 
again  by  Francis  M.  Shea  as  Assistant  Attorney  General  of  the  United  States, 
applied  for  an  extension  of  time  in  which  to  plead ;  that  this  application  was  not 
resisted  by  the  plaintiff  for  reasons  set  forth  in  the  letter  of  February  12,  1944,  a 
copy  of  which  is  attached  hereto  as  exhibit  A  and  made  a  part  hereof. 

On  the  11th  day  of  April  1944  the  plaintiff  moved  for  leave  to  file  supplemental 
complaint  in  case  No.  22926,  which  supplemental  complaint  alleged  the  invalidity 
of  the  Board's  second  order  in  the  Chicago  matter  dated  April  6,  1944,  which 
order  is  referred  to  in  paragraph  10  of  the  complaint  as  issued  "after  a  hearing 
held  on  March  29,  1944."  Such  leave  was  granted  and  the  supplemental  com- 
plaint was  filed. 

On  the  13th  day  of  April  1944  counsel  for  the  defendants  in  case  No.  22926 
notified  counsel  for  the  plaintiff  that  the  National  War  Labor  Board  had  decided 
to  refer  the  matter  of  plaintiff's  noncompliance  with  the  National  War  Labor 
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Board's  orders  of  January  15  and  April  6,  1944,  to  the  President  "without  recom- 
mendaHon,"  but  that  the  Board  did  not  intend  to  report  such  noncompliance  to 
Fred  M.  Vinson,  Economic  Stabilization  Director,  and  that  in  pursuance  of  the 
agreement  set  forth  in  the  letter  of  February  12,  1944,  attached  hereto  as  exhibit 
A.  such  reference  to  the  President  would  not  be  made  until  noon  of  the  following 
day.  Counsel  for  the  defendants  further  stated  that  the  agreement  set  forth  in 
exhibit  A  would  be  no  longer  observed  by  the  deftndants. 

At  the  present  time  the  defendants  in  case  No.  22926  have  not  yet  filed  any 
pleadings,  but  have  filed  a  motion  for  further  extension  of  the  time  m  which  to 
plead  in  such  case  until  after  the  decision  by  the  Court  of  Appeals  in  case  ^o. 
21483  Plaintiff  has  filed  a  resistance  to  said  motion  for  extension  of  time  ana 
the  matter  is  now  pending  before  the  District  Court  of  the  District  of  Columbia. 

Stuart  S.  Ball. 

Subscribed  and  sworn  to  before  me  this  3d  day  of  May  1944. 

Mae  E.  Burgess,  Notary  Public. 

EXHIBIT   a 

Washington  5,  D.  C,  February  12,  IBU- 
Re  Montgomery  Ward  &  Co.,  Inc.,  v.  N.  W.  L.  B.  et  al;  case  Nos.  22436,  22629, 

and  22926 
Department  of  Justice, 

Washington,  D.  C. 
(Attention:  Messrs.  Fanelli  and  Burstein) 
Dear  Sir:  You  have  requested  the  plaintiff  in  the  above-entitled  cases  to 
agree  to  an  extension  of  time  within  which  the  defendants  may  file  motions  to 
dismiss  and  for  summary  judgment  or  answers  in  these  cases  pending  determina- 
tion by  the  district  court  of  the  defendants'  motion  in  the  first  Montgomery 

Ward  case,  No.  21483.  -  ^i.    j  r     j     *„ 

In  view  of  your  assurance  that  no  action  will  be  taken  by  any  of  the  defendants 
to  force  compliance  with  the  challenged  orders  unless  advance  notice  and  an 
opportunity  to  request  a  temporary  restraining  order  is  given  Montgomery 
Ward  &  Co.,  the  latter  is  willing  to  stipulate  with  you  ^  that  time  in  the  above 
three  cases  may  be  extended  until  30  days  after  the  district  court  has  ruled  on 
your  motion  to  dismiss  and  for  summary  judgment  in  case  No.  21483,  but  m  no 
event  later  than  April  30,  1944. 

Very  truly  yours,  ^_  _    _ 

Henry  F.  Butler. 


tin  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  Eastern  Divi- 
sion.  UnUed  States  of  America,  plaintiff,  vs.  Montgomery  Ward  &  Co.,  Incorporated,  et  al.,  defendants. 
No.  44-C-480] 

State  of  Illinois, 

County  of  Cook,  ss: 
I  Ralph  G.  Crandall,  being  first  duly  sworn  on  oath,  depose  and  state  that  I  am 
the  assistant  secretary  of  Montgomery  Ward  &  Co.,  Inc.,  and  one  of  the  defendants 
named  herein;  that  I  have  held  such  office  approximately  3  years;  that  I  am  in 
charge  of  the  division  of  the  law  department  of  Montgomery  Ward  &  Co.,  Inc., 
which  handles  the  preparation  of  all  contracts,  and,  as  assistant  secretary,  I  att^t 
many  of  the  said  contracts;  that  I  am  familiar  with  the  contracts  mentioned  in 
the  affidavit  of  Clifton  E.  Mack,  filed  by  the  plaintiff  herein,  which  affidavit  I  have 

read 

The  contracts  listed  in  paragraph  2  of  that  affidavit  all  related  to  the  sale  of  arm 
equipment  and  parts  shipped  directly  from  places  other  than  the  properties  of  the 

'°TSrco,ftS°'Nos.  DA-TPS-28298.  DA-TPS-33876,  DA-TPS-36216, 
DA-TPS-34114,  DA-TPS-44439,  and  DA-TPS-46715  related  to  equipment 
shipped  directly  from  the  premises  of  the  manufacturer,  B.  F.  Avery  &  Sons  Co., 

Louisville,  Ky. ;  and 

That  contracts  Nos.  DA-TPS-49261  and  DA-TPS-54807  covered  equipment 
shipped  directly  from  the  premises  of  the  manufacturer.  Simplicity  Manufacturing 
Co.,  Port  Washington,  Wis. 

1  Or  consent  to  your  motions. 
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In  addition  to  the  contracts  mentioned  above,  which  were  listed  in  the  affidavit 
of  Clifton.  E.  Mack,  this  company  was  recently  awarded  contracts  by  the  Pro- 
curement Division  of  the  Treasury  Department  as  follows: 

Contract  No.  DA-TPS-54411,  dated  March  3,  1944,  accepted  by  the 
Government  March  20,  1944,  covering  cream  separ»tors  priced  at  $4,128. 

Contract  No.  DA-TPS-55744,  dated  March  24,  1944  (not  yet  completely 
executed),  covering  cream  separators  priced  at  $880. 

The  cream  separators  covered  by  these  contracts  are  located  in  Springfield, 
111.,  and  are  to  be  snipped  from  the  company's  Hummer  factory  at  that  location. 
Further  affiant  sayeth  not. 

Ralph  G.  Crandall. 

Subscribed  and  sworn  to  before  me  this  2d  day  of  May  1944. 

Julia  Prochaska, 
.  Notary  Public,  Cook  County,  III. 

My  commission  expires  September  23,  1947. 


[In'tbe  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  eastern  divLsion. 
United  States  of  America,  plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated  et  al.,  defendants.  No. 
44-C-480] 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  A.  M.  Adams,  being  first  duiy  sworn  on  oath,  depose  and  state  that  I  am  the 
department  manager  of  the  shoe  department  of  the  Montgomery  Ward  &  Co., 
Inc.,  mail-order  house  at  Chicago,  111.;  that  I  have  read  the  affidavit  of  Clifton 
E.  Mack  filed  on  behalf  of  the  plaintiff,  and  the  affidavit  of  Goidon  H.  Anderson; 
that  I  am  familiar  with  the  circumstances  concerning  the  purchases  of  shoes 
referred  to  in  paragraph  3  of  the  Mack  affidavit;  that  the  shoes  covered  by  the 
contracts  mentioned  in  that  affidavit  were  shoes  normally  carried  in  stock  by 
Montgomery  Ward  &  Co.,  Inc.;  that  I  know  of  my  own  knowledge  that  similar 
purchases  were  made  by  the  Procurement  Division  of  the  Treasury  Department 
from  other  retailers  of  the  same  types  of  low-priced  shoes;  that  the  shoes  so  pur- 
chased were  in  price  ranges  which  did  not  sell  readily  as  a  lesult  of  shoe  rationing, 
and,  but  for  shoe  rationing,  would  have  been  sold  in  the  normal  course  of  business 
by  Montgomery  Ward  &  Co.,  Inc. 

Further  affiant  saith  not. 

A.  M.  Adams. 

Subscribed  and  sworn  to  before  me  this  2d  day  of  May  1944. 

Mae  E.  Burgess,  Notary  Public. 


Un  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  Eastern  Divi- 
sion.    United  States  of  America,  plaintiff,  v.  Montgomery  Ward  dc  Co.  et  al.,  defendants.    No.  44C-480] 

State  op  Illinois, 

County  of  Cook,  ss: 

I,  Mark  Creviston,  being  first  duly  sworn,  on  oath  depose  and  say: 

I  am  the  manager  of  what  is  known  as  the  central  repair  department  of  the 
mail-order  house  of  Montgomery  Ward  &  Co.  at  Chicago,  111.,  and  I  have  been 
that  manager  since  September  1,  1942. 

I  have  read  the  affidavit  of  Charles  F.  Anderson,  which  I  am  advised  has  been 
filed  in  this  cause  on  behalf  of  the  plaintiff.  Said  Anderson  has  worked  under 
my  supervision  in  the  central  repair  shop  of  Montgomery  Ward  &  Co.,  Inc.,  as 
an  appliance  repairman,  but  has  not  reported  for  work  since  April  11,  1944.  He 
was  active  in  the  strikers'  picket  line  maintained  before  the  building  of  the  com- 
pany on  Chicago  Avenue,  in  Chicago,  111.,  from  April  12  to  April  24.  At  his  own 
request  he  was  removed  from  the  pay  roll  as  of  April  20,  1944,  receiving  2  weeks' 
vacation  pay. 

The  affidavit  of  Charles  F.  Anderson  is  inaccurate  and  abounds  with  misstate- 
ments regarding  the  extent  of  the  central  repair  shop  and  the  work  carried  on 
therein.     The  facts  with  respect  to  this  shop  are  as  follows: 

The  central  repair  shop  is  a  department  maintained  by  the  company  within  the 
central  repair  department  for  the  convenience  of  its  customers  and  for  the  purpose 
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nf  makine  minor  repairs  to  merchandise  purchased  from  the  company  and  of 
^upplylng^e^ai?  parts  for  merchandise  sold  by  it.  It  is  not  advertised  or  other- 
wise held  out  to  customers  or  prospective  customers  as  a  repair  shop.  It  is  a 
customer-service  department  in  connection  with  the  retail  activities  of  the  com- 

^*The  entire  department  currently  employs  99  persons,  of  whom  all  except  ap- 
nroxima?eir2t  a?e  e^^^^  i«  receiving  certain  types  of  repair  parts  and  mechani- 
cs mTrchan^se,  storing  it  and  filling  orders  of  customers  for  such  repair  parts. 

ADorSaSy  25  persons  are  in  a  unit  which  is  known  as  the  central  repair 
shop  Th^function  If  this  central  repair  shop  is  merely  to  repair  and  recondi- 
tion merchandise  sold  by  the  company  or  returned  to  it  by  its  customers,  or  re- 
ceived by  the  company  in  damaged  condition  or  damaged  while  stored  in  the 

'TL' celTrfprshop  operates  as  a  unit  and  is  not  divided  into  14  divisions  as 
set  forth  in  the  affidavit  of  said  Anderson.  Fot  merchandising  and  accounting 
Durposes  the  company  has  several  divisions,  each  handling  its  separate  line  of 
Merchandise  and  repair  parts,  and  repair  work  done  on  merchandise  is  classified 
f^raccountfng^^^^^  purposes  in  the  central  repair  shop  as  being  in 

the  paSlar  merchandising  div-ision  from  which  the  particular  article  initially 

''^'The  central  repair  shop  does  not  engage  in  general  repair  work  or  supplying 
of  parts  except  for  merchandise  sold  by  the  company.  From  time  to  time  cus- 
tomers havl  sent  in  merchandise  for  repair  which  was  purchased  from  some 
cZcern  other  than  Montgomenv  Ward  &  Co.,  Inc.,  and  except  in  rare  instances 
X  company  sends  the  mirchandise  back  to  the  customer  and  does  not  attempt 
to  ma^e  the  repairs  In  a  few  extremely  rare  and  isolated  cases  .vhere  parts 
havTbeen  avlnable  to  supplv  a  repair  part  for  merchandise  purchase.!  initially 
?rom  oth^r  concerns,  the  company,  as  a  convenience  to  its  customer  and  to  reUin 
his  goodwill  for  future  sales,  has  endeavored  to  supply  the  repair. 

Iifconnectron  wH^  the  statements  in  said  Anderson's  affidavit,  with  respect 
to  the  manufacture  of  bicycle  wheels,  affiant  states  that  the  central  repair  shop 
does  LTengage  in  the  manufacture  of  bicycle  wheels  which  go  out  on  new  assem- 
Wed  Mcvc"es  However,  the  company  carries  as  rept  ir  parts  wheels  hubs  and 
snokes  and  sellfthem,  either  separately  or  assembled,  as  a  complete  wheel,  at 
X  customer's  direSn.  If  the  customer  desires  those  parts  assembled  as  a 
comXteXeel.  the  work  of  such  assemblying  is  done  in  the  central  repair  shop. 
Sea?e  two  employees  available  for  this  work.     The  only  tools  they  use  is 

^"ifco^mVctl^rw^^^^^^  statements  in  said  Anderson's  affidavit  that  gun  part, 
are  faSted  on  a  turning  lathe  out  of  steel  tubing,  affiant  states  that  such 
alleeations  are  not  true,  that  on  occasion  a  small  gun  part  may  be  trimmed  to  fit 
auegaiions  are  nut  ti  u  ,  operations  of  that  nature  are  carried  on. 

^'\n  c^neft  on  with  th^^^^^  oF^^d  Anderson  in  said  affidavit  with  respect 

to  hvdraulic  il^^^^^  heaters,  automobile  lights,  automobile  starters. 

^Pneratoi^  L^stoVag^^^  affiant  states  that  the  statement  that  batteries 

frlrpS'is  untrue  t^^^^  the  onlv  work  done  on  storage  batteries  is  the  recharging 
of  t^em   that^^S  i"  connection  with  applying  new  wire  to  arma- 

l^^re^  S'lTtors  but  that  the  central  repair  shop  does  not  build  completely  ne^^ 

TnTonnecH^^^^^^^^  Anderson's  affid.vit.as  to  the  re- 

reS'shop'  b^T'thltlnt:^^^^^^^^  XVed  ?rom  dissatisfied  custon.r.  they  are  in 
ome  instances  repaired  or  repainted  and  Placed  back  in  ^tockjor  re^ale^ 

Tn  onnriPPtion  with  the  statements  in  said  affidavit  to  the  enect  inai  lue  ue- 
JrtmeTfs  concer  ed  w^^  repairing  of  electric  refrigerators  of  all  kinds  and 

S/es  affiant  sa^t^^^^^  the  said  statements  are  untrue,  except  that  repairing  of  re- 
fSator  motors  initio  sold  by  the  company  is  carried  on  at^the  central  repair 
trigerator  Hioiurh  umi»  ^up  •  „«+  vearonlv  one  complete  refrigerator  has  been 

other  plumbing  equipment,  affiant  states  tnat  tne  oni> 
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consists  of  repairs  of  the  nature  above-described.  Affiant  further  states  that  the 
central  repair  shop  is  not  equipped  to  completely  rebuild  and  does  not  rebuild 
equipment  of  this  kind. 

With  respect  to  each  and  all  of  the  other  items  mentioned  in  the  said  affidavit 
affiant  states  that  the  repair  work  is  carried  out  and  the  supplving  of  repair 
■parts  is  purely  of  the  nature  heretofore  described.  Affiant  specifically  denies 
the  statement  in  the  said  Anderson's  affidavit  that  the  central  repair  shop  is 
engaged  in  the  fabricating  of  the  particular  parts  which  are  needed  in  the  re- 
modeling and  repairing  of  air  compressors,  cream  separators,  fence  controls,  and 
other  farm  machinery,  except  that  affiant  states  that  occasionally,  and  in  rare 
instances,  some  simple  part,  such  as  an  angle  iron  or  a  bolt  may  be  bent,  cut, 
trimmed,  or  fitted  to  the  particular  size  needed. 

Further  affiant  sayeth  not. 

Mark  Creviston. 

Subscribed  and  sworn  to  before  me  this  1st  day  of  May  1944. 

Rose  M.  Leoni,  Notary  Public. 


[In  the  District  Court  of  the  United  States  of  America,  for  the  Xorthem  District  of  Illinois,  Eastern  Division. 
United  States  of  America,  plaintiff,  vs.  Montgomery  Ward  dc  Co.,  Incorporated,  et  al.,  defendants.  No. 
44-C-480] 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Rowland  S.  Stevens,  first  being  duly  sworn  on  oath  depose  and  say  that  I 
am  the  vice  president  of  Montgomery  Ward  &  Co.,  Inc.,  in  charge  of  merchandis- 
ing; that  H.  C.  Anderson,  who  is  the  general  manager  of  Montgomery  Ward's 
factories,  reports  directly  to  me;  that  the  factories  are  three  in  number,  namely, 
the  Hummer  Manufacturing  Co.,  at  Springfield,  111.,  the  Wardway  Paint  Works 
at  Chicago  Heights,  111.,  and  the  Ajax  Fence  Works  at  Fort  Madison,  Iowa; 
that  the  company  does  not  own,  operate,  or  have  an  interest  in  any  other  factories; 
that  none  of  the  factories  which  are  mentioned  are  located  in  the  city  of  Chicago, 
111.;  that  each  of  the  three  factories  is  in  charge  of  a  manager  who  operates  the 
factory  as  a  separate  unit;  that  each  manner  has  complete  authority  in  the 
employment  and  direction  of  help;  that  each  factory  maintains  its  own  banking 
accounts  and  records  and  pays  its  own  pay  roll  directly  out  of  such  funds;  that 
each  of  said  factories  operates  entirely  independent  of  any  branch  of  the  company 
except  for  matters  of  general  policy  handled  by  Mr.  H.  C.  Anderson;  that  Mr. 
Anderson's  sole  staff  in  the  city  of  Chicago  consists  of  one  secretary;  that  the 
products  of  these  factories  are  only  delivered  to  other  branches  of  the  company 
on  the  basis  of  sales  to  those  branches,  and  are  so  treated  on  the  books  of  the 
company;  that  separate  profit  records  are  kept  as  to  the  operations  of  these 
factories  based  upon  the  prices  established  for  such  sales  of  their  products  to 
other  branches ;  that  no  shipments  of  the  products  of  said  factories  are  made  to 
any  other  branch  of  the  company  except  upon  receipt  of  a  formal  purchase  order 
by  the  said  factory,  or  its  equivalent. 

That  during  the  last  year  there  has  been  no  interruption  of  production  in  any 
of  said  factories  as  the  result  of  a  labor  dispute  or  otherwise;  that  only  the  em- 
ployees of  the  Hummer  Manufacturing  Co.  are  represented  for  collective  bar- 
gaining purposes  by  a  labor  union,  and  that  the  union  which  has  been  certified 
as  the  bargaining  representative  for  the  employees  at  the  Hummer  Manufac- 
turing Co.  is  the  International  Association  of  Machinists,  affiliated  with  the 
American  Federation  of  Labor;  that  none  of  the  employees  or  their  representa- 
tives in  any  of  the  three  fac  tories  at  any  time  threatened  to  interrupt  production 
because  of  the  labor  disputes  in  the  plants  located  at  Chicago,  III. 


Subscribed  and  sworn  to  before  me  at  Chicago,  111.,  this  1st  day  of  May  1944. 

,  Notary  Public. 

[In  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  Eastern  Division. 
United  States  of  America,  plaintiff,  v.  Montgomery  Ward  <b  Co.,  et  at.,  defendants.    No.  44-C-480] 

Now  come  the  defendants  in  the  above-entitled  cause,  by  Winston  Strawn  & 
Shaw,  their  attorneys,  and  pursuant  to  leave  being  first  had  and  obtained,  file  an 
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additional  affidavit  in  support  of  their  motion  to  dissolve  the  temporary  restrain- 
ing order  entered  herein. 

Winston  Strawn  &  Shaw, 

_  Attorneys  for  Defendants. 

Dated:   May  1,  1944. 

[In  the  District  Court  of  the  United  States  of  America,  for  the  Northern  District  of  Illinois,  Eastern  Division. 
United  States  of  America,  plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  Sewell  L.  Avery,  Clement  D. 
Ryan,  Rowland  S.  Stevens,  Bert  R.  Prall,  Harold  L.  Pearson,  Harry  L.  Eaton,  Philip  W.  Harris,  Harold  E. 
MacDonald,  Earl  O.  Ward,  Leslie  F.  Crews,  Carl  D.  Berry,  Stuart  S.  Ball,  Arthur  R.  CahiU,  Robert  S.  Smith, 
John  A.  Barr,  and  Ralph  O.  Crandall,  defendants.    No.  44-C-i80] 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Earl  Graham  Ward,  being  first  duly  sworn,  on  oath  depose  and  say  that  I  am 
the  same  Earl  Graham  Ward  who  submitted  an  affidavit  filed  in  this  case  on 
April  20,  1944;  that  I  am  general  comptroller  of  Montgomery  Ward  &  Co.,  Inc., 
one  of  the  defendants  in  the  above-entitled  cause  and  I  have  been  such  comp- 
troller for  4  years  and  have  been  employed  by  said  company  in  various  capacities 
for  the  past  15  years. 

Affiant  further  states  that  the  Hummer  Manufacturing  Co.,  of  Springfield,  111., 
is  an  unincorporated  division  of  Montgomery  Ward  &  Co.,  located  entirely  at 
Springfield,  111.;  that  there  are  about  400  employees  in  said  plant  at  Springfield, 
111.;  that  the  normal  major  products  of  the  Hummer  Manufacturing  Co.  are 
cream  separators  and  pumps,  which  are  sold  to  the  various  branches  of  Mont- 
gomery Ward  &  Co.,  Inc.,  throughout  the  United  States.  In  addition  to  the 
merchandise  sold  to  the  branches  of  Montgomery  Ward  &  Co.,  Inc.,  it  also 
produces  propeller  parts  and  carburetor  parts  and  other  miscellaneous  war 
materials  under  subcontracts  running  directly  to  the  Hummer  Manufacturing 
Co.  None  of  these  war  materials  are  handled  or  distributed  by  any  other  branch 
of  Montgomery  Ward  &  Co.,  Inc. 

Affiant  further  states  that  the  said  Hummer  Manufacturing  Co.  has  a  general 
manager,  John  Saxer,  who  has  authority  and  who  does  hire  all  employees;  that 
said  Hummer  Manufacturing  Co.  pays  for  all  labor  and  materials  and*  other  ex- 
penditures of  the  plant  and  maintains  its  own  bank  account  and  also  maintains 
its  own  set  of  books.     Said  plant  is  a  complete  operating  unit  in  itself. 

Affiant  further  states  that  Montgomery  Ward  &  Co.,  Inc.,  also  operates  two 
other  plants,  the  Wardway  Paint  Works,  at  Chicago  Heights,  111.,  and  the  Ajax 
Fence  Works,  at  Fort  Madison,  Iowa,  both  unincorporated  divisions  of  Mont- 
gomery Ward  &  Co.,  Inc.,  and  both  are  in  charge  of  managers,  each  of  whom  oper- 
ates each  plant  as  a  separate  unit;  that  such  managers  have  complete  authority 
in  the  employment  of  help;  that  each  plant  maintains  its  own  bank  account  and 
records  and  handles  its  own  pay  roll.  Affiant  further  states  that  neither  the  Ajax 
Fence  Works  nor  the  Wardway  Paint  Works  engages  in  war  production,  although 
a  small  amount  of  paint  is  sold  to  Government  agencies  and  war  contractors  by 
Wardway  Paint  Works;  and  that  such  sales  are  handled  direct  from  the  Wardway 
plant  at  Chicago  Heights,  III,  and  payments  are  made  direct  it  to. 

Further  affiant  sayeth  not. 

Earl  Graham  Ward. 

Subscribed  and  sworn  to  before  me  this  30th  day  of  April  1944. 

M.  Florence  Munro,  Notary  Public. 


(In  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois,  Eastern  Divi- 
sion. United  States  of  America,  Plaintiff,  v.  Montgomery  Wardld:  Co.,  Incorporated,  et  al.,  Defendants. 
No.  44-C-480] 

State  of  Illinois, 

County  of  Cook,  ss: 

Earl  Graham  Ward,  being  first  duly  swoni,  on  oath  deposes  and  says: 
I  am  a  citizen  of  the  State  of  Illinois  and  of  the  United  States  of  America 
residing  at  955  Vernon  Avenue,  Winnetka,  III.     I  am  one  of  the  defendants  in 
the  above-entitled  case. 

I  have  been  employed  by  Montgomery  Ward  &  Co.,  defendant  above,  for  over 
15  years.  I  have  been  employed  by  Montgomery  Ward  &  Co.  as  general  comp- 
troller for  a  period  of  4  years.  I  am  fully  familiar  with  the  functions  or  activities 
of  the  administrative  departments,  retail  store,  mail  order  house,  and  warehouse 
located  in  Chicago,  III. 
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Said  corporation  does  not  own  or  operate  any  plant,  mine,  or  facility  equipped 
for  the  manufacture,  production,  or  mining  of  any  articles  or  materials  of  any 
kind  or  character  in  Chicago,  111.,  nor  does  it  engage  in  the  manufacture,  pro- 
duction, or  mining  of  any  articles  or  materials  in  said  city. 

The  only  activities  conducted  by  the  corporation  in  Chicago,  111.,  consist  in 
the  maintenance  of  its  general  administrative  offices  and  the  op)eration  of  a 
retail  mail  order  house  and  a  retail  store  with  accessory  warehouse,  photographic 
and  other  units.  None  of  the  properties  used  in  these  operations  and  which 
have  been  seized  by  Wayne  Chatfield  Taylor,  Assistant  Secretary  of  Commerce, 
purporting  to  act  under  the  authority  of  the  Executive  order  of  the  President  of 
the  United  States  dated  April  25,  1944,  and  attached  to  the  bill  of  complaint 
filed  herein,  is  equipped  or  used  for  the  manufacture,  production,  or  mining  of 
anj'  articles  or  materials. 

Earl  Graham  Ward. 

Subscribed  and  sworn  to  before  me,  a  notary  public  in  and  for  the  State  and 
county  aforesaid,  this  28th  day  of  April  1944. 

Ruth  Hax,  Notary  Public. 


|In  the  District  Court  of  the  United  States  for  the  Northern  District  of  Illinois,  Eastern  Division.    United 
States  of  America,  v.  Montgomery  Ward  &  Co.,  Incorporated,  et  al.    No,  44-C-480] 

State  of  Illinois, 

County  ojf  Cook,  ss: 

I,  Vernon  R.  Edstrom,  being  first  duly  sworn,  on  oath  depose  and  state  that  I 
am  the  manager  of  the  Fashion  Mail  Order  House  of  Montgomery  Ward  &  Co.. 
Inc.,  located  in  the  building  at  No.  618  West  Chicago  Avenue,  Chicago,  111.;  that 
the  said  Fashion  Mail  Order  House  is  engaged  in  the  filling  of  orders  at  retail 
received  by  mail,  telephone  or  over  the  counter  of  women's  and  men's  clothing; 
that  the  business  of  said  house  consists  in  the  receiving  of  such  merchandise,  the 
.•stocking  of  it,  and  the  filling  of  orders  received  from  customers  for  said  merchandise. 

That  none  of  the  property  of  the  company  occupied  by  the  Fashion  Mail  Order 
House  is  equipped  for  nor  engaged  in  the  manufacture,  production  or  mining  of 
anv  article  or  material. 

t'urther  affiant  sayeth  not. 

Vernon  R.  Edstrom. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April  A.  D.  1944. 

,  Notary  Public. 


In  the  District  Court  of  the  I'nited  States  for  the  Northern  District  of  Illinois,  eastern  division. 
&ate8  of  America  v.  Montgomery  Ward  dc  Co.,  Incorporated,  et  al.    No.  44-C-480] 


United 


State  of  Illinois, 

County  of  Cook,  ss: 

I,  Lawrence  Lloyd  Footh,  being  first  auly  sworn,  on  oath  depose  and  state 
that  I  am  the  manager  of  the  mail-order  house  of  Montgomery  Ward  &  Co.,  Inc., 
located  at  No.  618  West  Chicago  Avenue,  Chicago,  111. 

That  the  business  of  said  mail-order  house  is  the  filling  of  orders  received  by 
mail,  telephone  or  over  the  counter  of  a  wide  range  of  general  merchandise; 
that  the  said  mail-order  house  receives  said  merchandise,  warehouses  it,  and  fills 
orders  when  received,  makes  repairs  on  said  merchandise  and  renders  service 
usually  incident  to  the  general  business  of  said  house. 

That  the  said  mail-order  house  is  not  equipped  for  and  is  not  engaged  in  the 
manufacture,  production  or  mining  of  any  articles  or  materials. 

Further  affiant  sayeth  not. 

Lawrence  Lloyd  Footh. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April  A.  D.  1944. 

Notary  Public, 
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[In  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Elinois,  Eastern  Division. 
United  States  of  America,  plaintiff,  v.  Montgomery  Ward  &  Co.,  Incorporated,  Sewell  L.  Avery,  Clement  D. 
Ryan,  Rowland  S.  Stevens,  Bert  R.  Prall,  Harold  L.  Pearson,  Harry  T.  Eaton,  Philip  W.  Harris.  Harold 
S.  MacDonald,  Earl  O.  Ward,  Leslie  F.  Crews,  Carl  D.  Berry,  Stuart  S.  Ball,  Arthur  R.  CahUl,  Robert  S. 
Smith,  John  A.  Barr,  and  Ralph  C.  CrandaU,  defendant*.    No.  44-C-4801 

State  of  Illinois, 

County  of  Cook,  ss. 

Harold  LeRoy  Pearson,  being  first  duly  sworn,  on  oath  deposes  and  says: 

I  am  a  citizen  of  the  State  of  Illinois  and  of  the  United  States  of  America  re- 
siding at  70  East  Cedar  Street,  Chicago,  111.  I  am  one  of  the  defendants  in  the 
above-captioned  case. 

I  have  been  employed  by  Montgomery  Ward  &  Co.,  Inc.,  an  Illinois  corporation, 
also  one  of  the  defendants  herein,  for  approximately  15  years.  At  the  present 
time  I  am  vice  president  and  treasurer  of  said  corporation.  I  am  fully  familiar 
with  the  functions  or  activities  of  the  administrative  departments,  retail  store, 
mail-order  house  and  warehouse  located  in  Chicago,  111. 

Said  corporation  does  not  own  or  operate  any  plant,  mine,  or  facility  equipped 
for  the  manufacture,  production,  or  mining  of  any  articles  or  materials  of  any- 
kind  or  character  in  Chicago,  111.,  nor  does  it  engage  in  the  manufacture,  produc- 
tion, or  mining  of  any  articles  or  materials  in  said  city. 

The  only  activities  conducted  by  the  corporation  in  Chicago,  111.,  consist  in 
the  maintenance  of  its  general  administrative  offices  and  the  operation  of  a 
retail  mail-order  house  and  a  retail  store  with  accessory  warehouse,  photographic, 
and  other  units.  None  of  the  properties  used  in  these  operations  and  which  have 
been  seized  by  Wayne  Chatfield  Taylor,  Assistant  Secretary  of  Commerce,  pur- 
porting to  act  under  the  authority  of  the  Executive  order  of  the  President  of  the 
United  States  dated  April  25,  1944,  and  attached  to  the  bill  of  complaint  filed 
herein,  is  equipped  or  used  for  the  manufacture,  production,  or  mining  of  any 
articles  or  materials. 

Harold  LeRoy  Pearson. 

Subscribed  and  sworn  to  before  me,  a  notary  public  in  and  for  the  State  and 
county  aforesaid,  this  28th  day  of  April  1944, 

Ruth  Hax,  Notary  Public, 


f 


(District  Court  of  the  United  States  for  the  Northern  District  of  Illinois,  Eastern  Division.    UnUed  Statet 
of  America,  v.  Montgomery  Ward  <fc  Co.,  Incorporated,  et  al.  No.  44-C-480] 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Walter  Maurice  Horton,  being  first  duly  sworn,  on  oath  depose  and  say  that 
I  am  the  manager  of  the  Chicago  Retail  Store  of  Montgomery  Ward  &  Co.,  Inc., 
which  store  is  located  on  the  first  and  second  floors  and  basement  of  the  property 
at  No.'^19  West  Cliicago  Avenue,  Chicago,  111.,  together  with  an  associated  ware- 
house in  the  property  at  No.  600  West  Erie  Street,  Chicago,  111. 

That  the  business  of  said  retail  store  is  the  selling  at  retail  of  a  wide  range  of 
general^merchandise  and  the  performance  of  services  normally  incident  to  such 
sales. 

That  said  retail  store  is  neither  equipped  for,  nor  engaged  in  the  manufacture, 
production  or  mining  or  any  articles  or  materials. 

Further  affiant  sayeth  not. 

Walter  Maurice  Horton. 

'   Subscribed  and  sworn  to  before  me  this  27th  day  of  April  A.  D.  1944. 

Ruth  Hax,  Notary  Public. 

[In  the  District  Court  of  the  United  States  for  the  Northern  District  of  Illinois,  Eastern  Division.    UnUed 
States  of  America  v.  Montgomery  Ward  &  Co.,  Incorporated,  et  al.    No.  44-C-4801 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Joseph  Norman  Pfefer,  being  first  duly  sworn,  on  oath  depose  and  say  that 
I  am  supervisor  of  retail  pools  and  have  my  headquarters  in  Cliicago,  111.;  in  my 
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capacity  as  supervisor  of  retail  pools  I  am  in  direct  supervision  of  the  warehouse 
operated  by  the  company  in  the  city  of  Chicago  known  as  the  Schwinn  ware- 
house, located  at  No.  3701  Cortland  Street;  that  this  warehouse  is  engaged  solely 
in  the  receipt  in  quantity  of  retail  store  merchandise,  consisting  of  shoes,  sporting 
goods,  hardware,  plumbing  supplies,  gardening  and  tillage  tools,  which  merchan- 
dise is  stored  in  the  said  warehouse  until  ordered  from  the  said  warehouse  by  the 
said  retail  stores  of  Montgomery  Ward  &  Co.,  Inc.,  located  in  various  of  the 
Middle  Western  States;  that  the  plant  is  not  equipped  for  the  manufacture,  pro- 
duction, or  mining  of  any  article  or  material;  that  the  plant  does  not  engage  in 
the  manufacture,  production  or  mining  of  any  article  or  material. 
Affiant  further  sayeth  not. 

Joseph  Norman  Ppefer. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April,  A.  D.  1944. 

Ruth  Hax,  Notary  Pvblic, 


h     * 


[III  the  District  Court  of  the  United  States  of  America  for  the  Northern  District  of  Illinois.  Eastern  Division . 
Urtittd  States  of  America,  plaintiff,  v.  Montgomery  Ward  4i  Co.,  Incorporated,  et  al.,  defendants.  No. 
44-C-480] 

State  of  Illinois, 

County  of  Cook,  ss: 

Harold  Edward  MacDonald,  being  first  duly  sworn,  on  oath  deposes  and  savs: 

I  am  a  citizen  of  the  State  of  Illinois  and  of  the  United  States  of  America 
residing  in  Glencoe,  111.  I  am  one  of  the  defendants  in  the  above-captioned 
case. 

I  am  the  vice  president  and  retail  sales  manager  of  Montgomery  Ward  &  Co., 
Inc.,  with  my  offices  in  the  city  of  Chicago,  111.,  that  under  my  supervision  Mont- 
gomery Ward  &  Co.,  Inc.,  maintains  a  department  known  as  a*  display  factory, 
which  is  a  unit  employing  approximately  30  people  and  engaged  in  the  prepara- 
tion of  advertising  and  displav  properties  for  use  in  the  retail  stores  and  catalog 
order  offices  of  Montgomery  Ward  &  Co.,  Inc.  Such  properties  consist  of  various 
typ)es  of  painted  and  printed  sign  cards  and  adjuncts  thereto  for  the  purpose  of 
promoting  the  sale  of  the  merchandise  sold  in  the  said  stores  and  catalog  order 
offices.  The  said  display  factory  is  not  equipped  for,  nor  engaged  in,  the  manu- 
facture or  production  of  mining  or  any  articles  or  materials  other  than  as  described 
above. 

The  only  activities  conducted  by  the  corporation  in  Chicago,  III.,  consist  in  the 
maintenance  of  its  general  administrative  offices  and  the  operation  of  a  retail  mail 
order  house  and  a  retail  store  with  accessory  warehouse,  photographic  and  other 
units.  None  of  the  properties  used  in  these  operations  and  which  have  been  seized 
by  Wayne  Chatfield  Taylor,  Assistant  Secretary  of  Commerce,  purporting  to  act 
under  the  authority  of  the  Executive  order  of  the  President  of  the  United  States 
dat«d  April  25,  1944,  and  attached  to  the  bill  of  complaint  filed  herein,  is  ecfuipped 
or  used  for  the  manufacture,  production,  or  mining  of  any  articles  or  materials. 

Harold  Edward  MacDonald. 

Subscribed  and  sworn  to  before  me,  a  notary  public  in  and  for  the  StAte  and 
county  aforesaid,  this  28th  day  of  April,  1944. 

Ruth  Hax, 
Notary  Public, 
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• 

That  Montgomery  Ward  &  Co.,  Inc.,  operates  in  the  city  of  Chicago,  III., 
two  photographic  units;  that  one  of  them  is  a  part  of  a  catalog  production 
unit  and  the  other  is  a  part  of  the  retail  production  unit  under  my  supervision; 
that  I  am  familiar  through  my  present  responsibilities  and  my  past  responsibilities 
with  the  operation  of  both  units. 

That  the  work  of  those  departments  consists  in  the  photographing  of  still 
objects  and  in  developing  the  film  on  which  such  photographs  are  taken  and 
mounting  such  film  on  glass  to  be  sent  to  photoengravers  who  are  independent 
of  Montgomery  Ward  &  Co.,  Inc. 

That  neither  of  the  said  photographic  units  is  equipped  for,  or  engaged  in,  the 
manufacture,  production,  or  mining  of  any  articles  or  materials. 

Further  affiant  sayeth  not. 

Edward  Wesley  Romeb. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  April  A.  D.  1944. 

Ruth  Hax,  Notary  Public. 

The  Chairman.  The  committee  will  recess  until  10  o'clock  to- 
morrow, and  I  want  to  express  the  thanks  of  the  committee  to  you 
gentlemen. 

(Whereupon,  at  4:20  p.  m.,  the  conunittee  adjourned  until  10  a.  m., 
Thursday,  June  8,  1944.) 


(In  the  District  Court  of  the  United  Stats  for  the  Northern  District  of  Illinois,  Eastern  Division.    UnUed 
Stctes  of  America  vs.  Montgomery  Ward  <t  Co.,  Incorporated,  et  al.    No.  44-0-480.]^ 

State  of  Illinois, 

County  of  Cook,  ss: 

I,  Edward  Wesley  Romer,  being  first  duly  sworn,  on  oath  depose  and  say  that 
I  am  the  retail  advertising  production  manager  for  Montgomery  Ward  &  Co., 
Inc. ;  with  oflBces  in  Chicago,  111.;  that  I  have  been  such  manager  for  7  years; 
that  at  one  time  prior  thereto  I  was  the  catalog  production  manager  for  Mont- 
gomery Ward  &  Co.,  Inc. 
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THURSDAY,  JUNK  8,  1944 

House  of  Kepresentatives, 
Select  Committee  to  Investigate 

Montgomery  Ward  Seizure, 

Washin^gtoTij  D,  C. 
The  select  committee  met,  pursuant  to  adjourimient,  at  10  a.  m., 
in  the  committee  room  of  the  Committee  on  Ways  and  Means,  New- 
House  Office  Building,  Hon.  Robert  Ramspeck  (chairman)  presiding. 
Present:  Representatives   Ramspeck    (chairman),    Clark,    Byrne, 
Dewey,  Elston,  and  Curtis. 

The  Chairman.  The  committee  will  come  to  order,  please. 
The  first  witness  this  morning  will  be  Mr.  Carey,  I  believe.    Is  that 
the  order  in  which  you  want  to  appear? 
Mr.  Carey.  That  is  right. 

The  Chairman.  Mr.  Carey,  will  you  give  the  reporter  your  full 
name  and  your  position  with  the  C.  I.  O.? 

STATEMENT  OF  JAMES  B.  CAREY,  SECRETARY- TREASUREE  OF  THE 
CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 

Mr.  Carey.  The  name  is  James  B.  Carey.  I  am  secretary-treasurer 
of  the  Congress  of  Industrial  Organizations. 

The  Chairman.  All  right,  proceed  in  your  own  way. 

Mr.  Carey.  Mr.  Chairman  and  members  of  the  committee: 

When  our  nation  was  attacked  at  Pearl  Harbor,  the  responsible 
leadership  of  both  labor  and  management  fully  realized  the  need  for  a 
national  labor  policy  suited  to  the  requirements  of  total  war. 

The  Commander  in  Chief,  undei-standing  the  reahties  of  labor  re- 
ations,  determined  that  the  voluntary  and  cooperative  use  of  demo- 
cratic processes  would  more  Ukely  achieve  this  objective  than  coercive 
or  punitive  legislation.  Therefore,  he  called  upon  labor  and  manage- 
ment to  take  conmion  counsel  for  the  purpose  of  devising  a  national 
labor  policy  adequate  to  secure  the  uninterrupted  production  necessary 
for  the  effective  prosecution  of  the  war. 

Consequently,  the  President  summoned  to  Washington  twelve 
outstanding  leaders  of  industry  and  an  equal  number  of  representa- 
tives of  organized  labor.  These  representatives  met  under  the  joint 
chairmanship  of  Mr.  William  H.  Davis  and  Senator  Elbert  D.  Thomas 
of  Utah.  I  am  sure  that  a  full  report  of  the  proceedings  of  that 
conference,  which  was  held  on  December  17  and  22,  1941,  is  available 
to  your  committee. 
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Mr.  Murray,  the  president  of  the  C.  I.  O.,  was  a  member  of  this 
conference,  and  participated  actively  and  earnestly  in  its  deliber- 
ations. Naturally,  there  were  many  issues  upon  which  the  repre- 
sentatives of  labor  and  management  did  not  agree.  Upon  one  matter, 
however,  there  was  universal  agreement.  Labor  and  industry  were 
xmanimously  of  the  opinion  that  there  must  be  a  national  no-strike, 
no-lockout  poHcy;  and  that  there  must  be  appointed  a  National  War 
Labor  Board  with  authority  to  settle  Labor  disputes— and  to  settle 
them  finally — by  the  democratic  procedures  of  mediation  and  ar- 
bitration.    The  President  accepted  this  policy. 

I  call  your  attention  particularly  to  the  fact  that  the  labor-industry 
agreement  and  the  President's  acceptance  of  that  agreement  was 
based  upon  the  proposition  that  there  should  be  no  lockouts  and  no 
strikes  m  time  of  war.  That  policy  made  no  exception  for  Mr.  Sewell 
r^very  or  for  Montgomery  Ward  &  Co.  It  was  a  universal  policy. 
It  did  not  attempt  to  distinguish  between  so-called  war  industries 
and  nonwar  industries.  At  no  time  during  the  conference  was  it  ever 
suggested  by  any  representative  either  of  labor  or  management  that 
such  a  distinction  should  be  drawn.  At  no  time  was  it  suggested  by 
the  President  in  accepting  the  deliberations  of  the  conference  that 
such  a  distmction  should  be  drawn.  At  no  time  was  it  suggested  by 
any  representative  of  labor  or  management  that  the  jurisdiction  of 
the  National  War  Labor  Board  should  be  limited  to  any  particular 
group  of  industries*. 

It  was  recognized  from  the  very  beginning  that  the  national  no- 
strike,  no-lock-out  policy  and  the  jurisdiction  of  the  Board  should 
extend  so  far  as  the  necessities  of  war  might  require  and  that  it  would 
be  wholly  unpractical  to  draw  artificial  lines  for  the  purpose  of  limit- 
mg  either  the  application  of  the  no-strike,  no-lock-out  policy  or  the 
authority  of  the  War  Labor  Board  to  deal  with  labor  disputes. 

In  connection  with  this  inquuy,  I  trust  that  your  committee,  Mr. 
Chamnaji,  will  peruse  most  carefully  the  report  of  the  deliberations 
^l  *^^,.^^^  Labor  Conference,  and  the  President's  letter  accepting 
the  deliberations  of  that  conference.  You  will  find  that  in  its  very 
inception  the  national  labor  policy  was  big  enough  and  broad  enough 
to  encompass  Mr.  Sewell  Avery  and  Montgomery  Ward  &  Co. 

I  might  refer,  Mr.  Chairman,  to  the  declarations  made  by  President 
Murray  m  a  pubhc  statement  issued  on  December  23,  1941,  and  I 
quote: 

Organized  labor  hails  with  delight  the  perfection  of  an  agreement  between  in- 
dustry, the  Congress  of  Industrial  Organizations,  the  American  Federation  of 
l^bor,  and  the  public  which  (1)  is  to  stop  strikes  or  any  other  stoppages  that 
might  interfere  Aith  production,  including  lock-outs;  (2)gi  ves  to  labor  the  right 
to  conciliate,  mediate,  and  arbitrate  all  disputes  betv^een  workers  and  their 
employers;  and  (3)  provides  for  the  setting  up  of  a  War  Labor  Board  truly 
representative  of  labor,  management,  and  the  public. 

Mr.  Murray  further  stated: 

I  appeal  to  all  members  of  the  Congress  of  Industrial  Organizations  organiza- 
tions to  lend  every  practical  support  they  can  to  the  officers  of  the  various  inter- 
national unions,  and  the  president  of  the  Congress  of  Industrial  Organizations 
to  provide  continuity  of  operation  and  maximum  production  in  all  industries 
over  which  our  labor  organization  has  jurisdiction. 
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On  January  24, 1942,  the  policy  imanimously  adopted  by  the  C.  I.  O. 
executive  board  stated  as  follows  : 

The  Congress  of  Industrial  Organizations  and  American  Federation  of  Labor 
recently  entered  into  an  agreement  with  the  Government  that  in  thg  endeavor  to 
obtain  maximum  production  to  assure  victory,  there  would  be  no  stoppages  of 
work  and  that  all  disputes  between  labor  and  management  would  be  submitted  to 
available  Government  machinery  for  peaceful  settlement  and  disposition. 

It  should  be  emphasized  that  observance  of  the  no-strike,  no-lockout 
policy  means  more  than  a  mere  literal  compliance  with  the  rulings  of 
the  National  War  Labor  Board.  It  means  also  that  employers  and 
unions  will  bend  every  effort  to  settle  all  disputes  at  the  points  where 
they  arise.  It  means  that  they  will,  in  all  good  faith,  try  to  live  to- 
gether amicably.  It  means  that  both  sides  must  seek  to  prevent 
trouble.  If  maximum  production  for  the  war  effort  is  to  be  maintained 
grievances  must  be  settled  quickly  and  finally,  and  if  no  machinery 
exists  for  doing  so  in  any  establislunent,  it  must  be  set  up  by  mutual 
agreement.  Any  conduct  which  is  likely  to  provoke  hostility  and 
bitter  feeling  must  be  avoided  or  abandoned.  However,  Sewell  Avery 
and  Montgomery  Ward  have  followed  a  policy  calculated  to  incite  deep 
antagonisms  and  endless  controversies.  The  evidence  offered  here  will 
prove  that  the  companies  which  Sewell  Avery  dominates  have  per- 
sistently sought  to  deny  their  employees  the  privileges  of  self-organi- 
zation, that  they  have  exhausted  every  device  to  delay  and  prolong  the 
determination  of  bargaining  representative,  and  that  the  so-called  col- 
lective bargaining  in  which  they  have  engaged  has  been  a  sham  and  a 
pretense.  Their  relations  with  their  employees  have  on  the  whole  been 
characterized  by  the  belligerence  and  arrogance  of  a  petty  ty^rant, 
whose  narrow  conception  of  his  own  interests  takes  precedence  over 
the  welfare  of  his  country. 

The  original  suggestion,  within  the  War  Labor  Conference,  of  the 
national  no-strike,  no-lock-out  poHcy  came  from  the  representatives  of 
organized  labor.  Organized  labor  regards  this  policy  as  its  policy, 
and  not  merely  the  Government's  policy.  And  by  virtue  of  the 
national  no-strike  pledge,  organized  labor  has  regarded  itself  as  under 
a  solemn  obligation  to  use  the  full  macliinery  and  power  of  the  trade- 
imion  movement  to  secure  compliance  with  the  national  policy  upon 
the  part  of  recalcitrant  elements  within  labor's  ranks. 

I  refer,  Mr.  Chairman,  to  the  statement  by  the  C.  I.  O.  executive 
board  of  June  3,  1942.     They  said: 

We  condemn  the  actions  and  policies  of  John  L.  Lewis  as  a  grave  danger  to  the 
security  of  our  Nation  and  to  the  future  of  the  workers  in  the  entire  world. 

On  May  14,  1943,  President  Murray,  at  the  executive  board  poUcy 
meeting  of  the  C.  I.  O.,  said: 

The  provocative  acts  of  Lewis  in  precipitating  the  coal  strike  are  deliberately 
intended  to  provoke  unrest  and  to  create  confusion  and  misunderstanding. 

At  the  same  meeting  the  C.  I.  O.  executive  board  resolved  as  follows: 

The  case  of  the  United  Mine  Workers  is  now  pending  before  the  National  War 
Labor  Board.  The  membership  of  the  United  Mine  Workers  of  America  should 
not  strike  or  cause  any  interruption  of  production  because  they  know  that  such 
action  can  only  result  in  aiding  Hitler  and  the  enemies  of  our  Nation.  Strikes 
when  our  country  is  at  war  endanger  the  Nation's  security.  The  National  War 
Labor  Board  now  has  a  deep  obligation  to  demonstrate  to  the  coal  miners  that 
their  cause  has  not  been  prejudiced  despite  any  individual's  arbitrary  action,  but 
rather  that  their  meritorious  case  will  be  equitably  determined. 
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This  policy,  Mr.  Chairman  and  members  of  the  committee,  did  not 
start  at  the  time  of  Pearl  Harbor.  The  unions  desperately  tried  to 
make  it  possible  to  continue  through  democratic  means  the  production 
necessary  to  defend  this  Nation.  As  early  as  June  5,  1941,  when  the 
International  Woodworkers  of  America  failed  to  respond  to  the 
acceptance  of  the  National  Defense  Mediation  Board's  proposal 
President  Mmray  of  the  C.  I.  O.  directed  the  following  communica- 
tion to  them,  and  made  that  statement  public: 

I  have  personally  recommended  the  acceptance  of  the  Board's  proposals  to 
the  officers  of  the  International  Woodworkers  of  America.  A  continuation  of  the 
strike  under  existing  circumstances  is  no  longer  regarded  as  being  directed  against 
the  employers,  but  rather  against  the  National  Defense  Mediation  Board. 

On  June  15,  1941,  President  Murray  sent  the  following  message  to 
Richard  T.  Frankensteen,  urging  the  employees  of  the  North  Ameri- 
can Aviation  Corporation  to  return  to  work: 

As  President  of  the  Congress  of  Industrial  Organizations,  I  strongly  urge  our 
membership  involved  in  the  North  American  Aircraft  strike  to  accept  your 
suggestion  providing  for  resumption  of  operations. 

In  November  1941,  in  a  resolution  imanimously  passed  at  the 
C.  I.  O.  Convention,  it  stated: 

The  Congress  of  Industrial  Organizations  will  cooperate  completely  in  the 
attempt  to  adjust  all  labor  disputes  on  a  voluntary  basis  through  collective  bar- 
gaining machinery  established  in  wage  agreements,  and  to  utilize  to  the  utmost 
degree  the  mediation  facilities  of  the  Government  in  their  effort  that  no  step 
will  be  left  unturned  to  achieve  a  successful  prosecution  of  our  national  defense 
program. 

On  December  8,  1941,  President  Murray,  over  a  Nation-wide  broad- 
cast, said: 

The  Congress  of  Industrial  Organizations  is  pledged  to  cooperate  to  the  utmost 
with  Government  and  industry  in  achieving  uninterrupted  and  maximum  pro- 
duction. We  have  proposed  to  Congress  and  the  President  the  immediate  calling 
of  a  conference  of  representatives  of  labor,  industry  and  Government  to  work  out 
by  voluntary  agreement  the  best  possible  methods  of  peacefully  solving  industrial 
disputes  and  to  lay  down  basic  policies  governing  industrial  relations. 

Time  and  again  the  national  leaders  and  the  international  unions  of 
the  Congress  of  Industrial  Organizations  have  used  their  machinery 
and  their  sanctions  to  enforce  compliance  with  this  policy  upon  their 
ranks,  though  this  has  been  necessary  only  in  a  small  fraction  of  the 
total  number  of  labor  disputes.  Industry,  on  the  other  hand,  has  not 
assumed  a  reciprocal  obligation.  It  should  be  and  is  the  duty  of  or- 
ganized industry  in  this  country,  under  the  national  no-strike,  no- 
lockout  policy  and  pledge,  to  use  the  facilities  and  the  influence  of 
industry  to  secure  compliance  with  the  national  policy  upon  the  part 
of  recalcitrants  like  Sewell  Avery.  Instead,  industry  has  all  too  often 
sought  to  encourage  defiance  and  challenge  to  the  ruUngs  of  the  Na- 
tional War  Labor  Board  by  those  who  are  willing  to  kick  the  national 
labor  pohcy  and  the  National  War  Labor  Board  in  the  teeth.  This 
indictment,  however,  does  not  apply  to  the  employer  members  of  the 
National  War  Labor  Board,  who  have,  almost  without  exception,  used 
their  influence  and  authority  to  secure  compliance  with  the  Board's 
rule.  But  they  have  not  always  had  the  support  of  organized  Ameri- 
can industry. 

In  connection  with  this  subject,  I  think  it  necessary  to  comment  on 
some  statements  made  before  this  Committee  on  May  23,  1944,  by 
Mr.  Gerard  Reilly,  member  of  the  National  Labor  Relations  Board. 
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Mr.  Reilly  pointed  out  that  the  National  Labor  Relations  Board  had 
formulated  a  proposed  rule  which  would  give  employers,  with  respect 
to  whom  the  War  Labor  Board  had  taken  jurisdiction,  the  right  to 
file  a  petition  for  an  election  with  the  National  Labor  Relations  Board 
in  5  days  if  they  entertained  a  bona  fide  doubt  with  regard  to  the 
continuing  majority  status  of  a  imion  which  seeks  to  negotiate  renewal 
of  its  contract.  This  rule  was  supposed  to  be  necessitated  by  the 
"dilemma"  of  employers  who  are  unable  to  initiate  election  proceed- 
ings, although  they  doubt  that  the  unions  with  which  they  have  had 
contracts  continue  to  represent  their  employees.  Sewell  Avery  is 
supposed  to  have  been  in  this  position. 

The  Montgomery  Ward  case  should  demonstrate  clearly  that  this 
alleged  dilemma  is  a  fantasy  engendered  in  the  vivid  imagination  of 
Gerard  Reilly.  The  facts  presented  to  this  committee  should  prove 
to  any  fair-minded  person  that  the  proposed  rule  is  a  deadly  weapon 
with  which  implacable,  fanatical  enemies  of  organized  labor,  such  as 
Sewell  Avery,  will  keep  labor  relations  in  contiimous  eruption,  and 
thereby  seriously  impair  production  for  the  war  effort. 

When  the  contract  with  Local  20,  the  union  involved  in  this  case, 
expired  in  December  1943,  Avery  self-righteously  proclaimed  that  he 
could  not  renew  the  contract  without  an  election  because  he  doubted 
that  the  union  still  had  a  majority.  He  conveniently  forgot  that 
1  year  earlier  he  cried  to  the  world  that  the  War  Labor  Board  had 
granted  a  closed  shop  when  it  directed  that  a  maintenance  of  member- 
ship provision  be  included  in  his  contract.  Had  that  been  the  case, 
all  the  employees  in  the  bargaining  unit  would  obviously  have  belonged 
to  the  union  when  the  contract  terminated.  But  consistency,  no 
doubt,  is  a  virtue  of  no  consequence  to  a  man  of  Aveiy's  heroic  mold. 

Be  that  as  it  may,  when  the  election  was  held,  and  the  union  won 
by  a  large  majority,  did  that  settle  the  dispute?  As  you  know,  it 
did  not.  When  Avery  was  informed  of  the  election  results  he  bluntly 
declared  that  the  election  didn't  mean  a  thing.  That  is  how  much 
substance  there  is  to  the  "dilemma"  for  which  Mr.  Reilly  has  so  much 
sympathy. 

This  latter  day  history  of  the  Montgomery  Ward  case  will  become 
typical  if  the  proposed  rule  is  adopted.  That  regulation  would  become 
an  invitation  to  take  advantage  of  labor's  no-strike  pledge.  When 
workers  enjoyed  the  right  to  strike  employers  rarely  challenged  the 
majority  status  of  a  union  after  it  had  been  certified  and  had  bargained 
collectively  with  an  employer.  It  will  be  a  bitter  travesty  on  labor's 
contribution  to  the  war  effort  if  employers  should  now,  in  wartime, 
in  the  face  of  the  no-strike  policy,  be  afforded  the  opportunity  to 
threaten  the  existence  of  labor  imions  by  filing  petitions  for  elections 
upon  the  termination  of  contracts.  All  of  this  because  Mr.  Reilly 
is  taken  in  by  Mr.  Avery's  alleged  dilenuna.  T\Tiereas,  our  present 
need  is  to  promote  to  the  fullest  extent  possible  amicable,  undis- 
turbed relations  between  employers  and  unions,  the  proposed  rule  will 
go  far  to  nullify  these  efforts  and  to  encourage,  instead,  delays  in  col- 
lective bargaining  with  the  consequent  strife  and  tiu-moil  wliich  will 
seriously  interfere  with  the  war  effort. 

The  Chairman.  Mr.  Clark? 

Mr.  Clark.  I  have  no  questions  at  this  time. 

The  Chairman.  Mr.  Dewey? 
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Mr.  Dewey.  I  am  interested  in  this  situation  as  the  proposer  of 
the  resolution  which  uUimately  brought  this  conmiittee  into  being, 
and  I  again  read  for  the  record  part  of  the  resolution: 

The  committee  is  authorized  and  directed  to  make  an  investigation  with  respect 
to  the  seizure  by  the  United  States  on  April  26,  1944,  of  property  of  Montgomery 
Ward. 

And  at  that  time,  and  several  times  since,  I  have  stressed  the  point 
that  I  was  seeking  to  find  if  the  Congress,  in  its  zeal  to  prosecute  the 
war  effort,  had  legislatively  given  to  the  President  more  powers  than 
the  Congress  had  the  authority  to  give;  or  if  the  Government  depart- 
ments, I  might  say,  in  the  same  zeal  to  prosecute  the  war,  had  read 
into  the  statutes  passed  by  the  Congress,  and  into  the  laws  passed 
by  the  Congress,  more  authority  than  Congress  intended. 

Naturally,  in  the  investigation  of  a  matter  such  as  is  before  the 
committee,  the  details  of  the  strike  and  the  labor  controversy  that 
arose  at  Montgomery  Ward  &  Co.,  came  into  the  picture,  and  prob- 
ably more  so  than  the  committee  had  intended.  But  now  they  are 
in,  I  think  that  we  might  take  advantage  of  their  presence  to  see  if, 
from  the  point  of  view  of  labor,  there  are  any  suggestions  that  might 
be  given  to  this  committee,  so  that  when  it  comes  to  write  a  report  it 
would  be  helpful  to  the  entire  labor  situation. 

We  have  before  us  the  basic  law,  the  National  Labor  Relations 
Act,  which  was  passed  in  1935,  and  under  which  there  has  been  more  or 
less  9  years  of  experience  under  very  unusual  conditions  in  this  whole 
country,  when  boys  that  ought  to  be  in  school  are  now  working  in 
labor's  ranks,  and  many  women  have  left  their  household  to  replace 
their  husbands  who  have  gone  to  war,  and  are  now  working  in  in- 
dustry, and  other  phases  of  the  economy  of  our  country.  I  am  think- 
ing in  a  broader  way,  and  ask  you  to  think  with  me  a  little  bit — are 
there  any  things  that  have  developed  out  of  these  unsual  times,  and 
in  consideration  of  the  return  to  the  United  States  when  that  happy 
days  comes  when  this  war  is  won  and  our  boys  come  home — are  there 
any  steps  that  we  should  take  now  as  to  the  future;  are  there  any 
things  that  we  have  discovered,  labor  and  management,  in  the  Na- 
tional Labor  Relations  Act,  which  has  been  put  to  the  test  during  this 
imusual  period,  that  should  be  corrected? 

Should  we  get  together  or  recommend,  under  some  auspices,  the 
getting  together  of  labor  and  management — and  I  purposely  leave  out 
the  public  in  this  case,  because  the  public  is  not  experienced,  probably, 
in  the  problems  that  enter  into  the  desires  of  either  management  or 
labor — but  to  have  such  a  meeting  or  such  a  conference  with  open 
mind  and,  with  the  best  interests  of  the  country  at  heart,  make  some 
reconmiendations  for  changes  in  the  basic  law,  the  National  Labor 
Relations  Act?  I  don't  mention  the  War  Labor  Board  because,  by 
the  law  itself,  it  temiinates  6  months  after  the  hostilities  are  finished. 

Now  that  is  hardly  a  question.     You  might  call  it  a  little  speech. 

!Mr.  Carey.  I  think  it  is  an  excellent  question. 

Mr.  Dewey.  Contained  in  there  are  some  thoughts  which  I  would 
like  to  have  you,  as  secretary  and  treasurer  of  one  of  the  large  national 
unions,  give  me  your  fair,  frank  point  of  view  on — naturally  it  will  be 
biased  by  the  fact  that  you  are  representing  labor,  but  I  know  you  are 
an  American  citizen  first,  and  I  think  we  are  all  trying  to  do  that  which 
is  for  the  best  interests  of  the  future  of  our  country  and  its  problems. 

Mr.  Carey.  We  are  considering,  Mr.  Congressman,  a  case  now, 
involving  one  employer,  Mr.  Sewell  Avery.     He  is  not  representative, 
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fortunately,  of  American  business  or  the  industrialists  of  this  country. 
He  represents  one  of  a  dwindling  tribe.  It  is  not  the  defects  of  the  law 
that  give  us  concern  now.  Here  is  a  man  that  has  G78  O.  P.  A. 
violations,  requiring  3  injunctions  in  order  to  get  him  to  comply  with 
that  law,  which  is  important  to  the  prosecution  of  this  war.  He  has 
235  cases  before  the  War  Labor  Board;  22  of  those  cases  are  dispute 
cases,  which  involve  at  least  4  actions  in  circuit  courts.  He  has,  in 
addition  to  this  case,  98  cases  before  the  National  Labor  Relations 
Board — this  makes  99.  Forty  of  the  cases  are  representation  cases, 
and  59  are  unfair  labor  practice  cases.  They  have  had  cases  before 
the  Wage  and  Hour  Administration,  some  time  back,  which  were 
carried  up  to  the  Supreme  Court. 

We  are  dealing,  Mf.  Chairman,  in  this  case,  with  a  sweatshop 
employer.  As  I  said,  fortunately  he  does  not  represent  the  thinldng 
of  the  businessmen  of  America.  But  unfortunately  a  great  number, 
in  ignorance  of  the  facts  in  this  case,  came  to  his  defense  and  gave 
him  encouragement,  and  he  has  made  a  national  issue  of  tliis  question. 

It  is  just  a  question  of  living  up  to  the  law.  Congressman,  that  we 
are  concerned  with  here,  and 

Mr.  Dewey  (interposing).  I  asked  you  a  question  about  one  thing, 
and  I  will  be  very  glad  to  go,  in  due  course,  into  those  cas3s  that  you 
have  brought  up.  I  wanted  you — I  thought  those  cases  would  be 
brought  up  by  the  president  of  the  local — but  I  was  speaking  to  you 
as  the  secretary  and  treasurer  of  the  national  C.  I.  O.  I  am  correct 
in  that;  am  I  not? 

Mr.  Carey.  Yes,  sir. 

Mr.  Dewey.  And  I  wanted  to  get  from  you  a  broader  point  of 
view.  Now,  with  all  due  respect,  you  haven't  mentioned  that. 
You  immediately  branched  off  into  particular  cases,  unless  you  are 
making  that  explanation  in  order  to  show  what  is  necessary  to  change 
in  the  basic  law.  I  would  like  to  have  you,  if  you  could,  answer  my 
general  philosophical  question  as  to  the  general  necessity  of  consider- 
ing the  basic  law  and  seemg  if  our  experience  under  it  requires  and 
changes. 

Mr.  Carey.  Congressman,  the  point  T  am  making  is  that  you  are 
commending  my  attention  to  defects  in  the  present  law,  and  I  do  not 
think  that  the  law  or  the  defects  in  it — or  the  fact  that  laws,  as  man- 
made,  lack  perfection — is  the  question.  I  think  it  is  a  question  of 
getting  Sewell  Avery  to  comply  with  the  present  law.  I  can't  look 
with  favor  upon  a  change  in  the  law  to  meet  this  problem.  I  empha- 
sized in  my  statement  to  the  committee  that  perhaps  it  would  be  well 
if  we  got  the  industry  organizations — the  National  Association  of 
Manufacturers  and  the  United  States  Chamber  of  Commerce — to 
speak  out  in  a  forthright  manner  on  this  question  regarding  Sewell 
Aveiy's  actions  during  ihis  period  of  war,  as  the  C.  L  O.  and  the 
A.  F.  of  L.  and  their  officers  spoke  out  when  they  faced  recalcitrant 
people  within  their  ranks,  and  they  spoke  out  with  a  degree  of  em- 
phasis that  was  understood  by  the  people  involved. 

Now,  if  the  Congress  of  the  United  States  would  speak  out  regarding 
Sewell  Avery,  as  the  Congress  indicated  its  willingness  to  speak  out 
against  recalcitrant  labor  leaders,  I  think  that  would  be  suiBBcient. 
Mr.  Congressman,  to  see  to  it  that  we  do  not  have  a  recurrence  of  a 
condition  that  we  are  confronted  with  in  Montgomery  Ward. 

Now,  perhaps  that  is  passing  the  responsibility  to  the  Members  of 
Congress.    As  I  understood  your  question,  it  was:  What  can  we  do 
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now  to  prevent  recurrences  of  conditions  of  this  type?  Unfortunately, 
our  attention  is  directed  to  the  law,  or  to  what  labor  is  doing  in  its 
failure  to  provide  a  perfect  score  in  its  no-strike  pledge  and  policy. 
Now,  so  long  as  we  have  Shicklegrubers,  we  will  have  wars  in  the 
world.  The  Shicklegrubers  can  rise  to  positions  of  influence  and 
power.  And  so  long  as  we  have  Sewell  Averys  that  can  rise  to  posi- 
tions of  influence  and  power  in  American  industry,  we  will  have 
strikes — all  the  laws  notwithstanding. 

Mr.  Dewey.  Mr.  Carey,  I  received  a  little  pamphlet  this  morning, 
put  out  with  the  statement  of  a  very  important  labor  leader,  and  in 
just  glancing  through  it  I  notice  this  paragraph: 

Samuel  Gompers  taught  the  American  labor  movement  to  look  upon  all  progress 
as  msecure  which  was  not  achieved  through  the  rigor  ^f  union  self-reliance  The 
favors  which  the  politicians  confer  are  too  often  the  bait  for  the  hidden  and  barbed 
hook  of  Government  control.  Under  such  a  system  trade-union  leadership 
becomes  a  rubber  stamp  of  a  political  regime. 

Now,  one  thing  in  your  statement  just  now— my  suggestion  was 
auned  at  trying  to  get  the  management  and  labor,  after  this  time,  to 
get  together,  have  a  meetmg  of  mind  to  see  if  some  of  these  things 
could  not  be  worked  out  among  those  people  who  were  so  interde- 
pendent, and  that  has  always  been  the  hope,  I  think,  of  most  forward- 
lookmg  mdividuals.  We  have  had  experience  in  past  laws,  and  I  was 
talkmg  to  Mr.  Richard  Robinson,  I  think  the  president  of  the  Brother- 
hood of  American— I  may  have  the  title  incorrect— but  the  Brother- 
hood of  Enginemen  and  Firemen,  and  he  was  another  union  official. 
He  met,  I  think,  with  the  president  of  one  of  the  eastern  roads  and 
ttie  president  of  one  of  the  western  roads,  and  they  wrote  the  basic 
Railroad  Act;  and  I  understand  that  he  has  continued  as  president 
of  his  union  for  some  twenty-odd  years.  And  we  know  that  the 
Raih-oad  Act  has  operated,  I  think,  to  the  benefit  of  the  railroad 
workers  and  the  railroad  management.  And  there  was  something 
that  was  devised,  worked  out,  between  the  workers  and  management, 
and  they  came  up  together,  if  I  am  correct  in  my  knowledge  of  it, 
before  the  Congress  and  presented  the  law. 

Now,  I  can  assure  you  that  my  deep  interest — and  I  think  I  speak 
for  most  of  the  members  of  this  committee,  if  not  all— is  to  see  if  we 
can't  bring  out  into  the  Ught  some  suggestions  from  both  sides. 
Naturally,  there  is  always  going  to  be  controversy  between  manage- 
ment and  labor,  and  that  is  quite  proper.  When  you  have  two  foot- 
ball teams  playing,  both  want  to  win— but  they  play  under  the  rules. 
And  we  have  had  experience  in  the  economic  hfe  of  this  country  where 
we  have  gone  ahead  due  to  the  fact  that  certain  rules  were  set  up 
that  were  agi'eed  to  by  the  teams  playing  under  the  rules,  and  they 
have  been  more  satisfactory  than  rules  that  were  forced  on  them. 

I  again  ask  you  that  direct  question,  whether  you  thmk  there  would 
be  any  advantage  to  the  labor  movement  and  management — who 
deal  with  it  constantly  and  who  are  dependent  on  their  work  in  the 
plants  and  in  the  mines  and  the  factories — in  having  a  meeting  of 
minds  and  out  of  this  decide  these  great  problems  which  we  have 
ahead  of  us. 

Mr.  Carey.  Mr.  Congressman,  you  will  notice  I  started  off  my 
statement,  because  of  the  importance  of  the  point  you  make,  showing 
that  a  conference  was  called  of  outstanding  representatives  of  industry 
and  organized  labor,  to  formulate  a  national  poHcy  regarding  labor 
questions  during  this  period  of  war. .  That  was  carried  out.     Part  of 
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that  was  the  setting  up  of  the  War  Labor  Board  to  mediate  and,  if 
need  be,  settle  finally  all  labor  disputes. 

Mr.  Avery,  testifying  in  my  presence,  indicated  his  dissatisfaction 
with  our  method,  your  method  and  my  method,  the  Nation's  method 
of  settling  the  dispute.  He  wasn^t  satisfied  with  the  representatives 
of  industry;  and  yet,  Mr.  Congressman,  if  you  will  review  the  names 
of  these  people  you  will  find  Walter  Teagle,  of  the  Standard  Oil  Co., 
and  Roger  Lapham,  of  the  west  coast  shipping  industry,  and  Cy 
Ching,  of  the  rubber  industry,  and  others.  The  same  thing  is  true 
on  the  labor  side.  And  two  competent  men  representing  the  Govern- 
ment, one  the  present  Chairman  of  the  War  Labor  Board,  and  another 
a  Senator  from  Utah,  Elbert  Thomas. 

They  worked  out  the  policy,  worked  it  out  successfully,  and  I  think 
the  evidence  of  that  is  the  weapons  that  the  men  have  who  are  engaged 
in  winning  this  war. 

There  were  a  great  number  of  problems.  But  how  could  you  for- 
mulate any  policy  to  cover  a  company  like  Montgomery  Ward, 
headed  by  Sewell  Avery,  with  the  235  cases  before  the  War  Labor 
Board,  with  the  678  violations  of  O.  P.  A.,  with  the  98  cases  before 
the  National  Labor  Relations  Board,  and  a  man  that  is  able  to  get 
at  least  a  measure  of  support  from  the  public  press  and  from  able 
citizens  standing  up  and  rising  to  his  defense — when  the  man  is  en- 
gaged in  a  one-man  rebellion?  And  I  don't  think  any  law  will  meet 
that  if  there  is  a  constant  harassment  of  every  Government  agency 
that  attempts  to  apply  the  law  in  a  judicial  manner.  Sewell  Avery 
is  unwilling  to  accept  the  recommendations  of  the  representatives  of 
American  industry.  He  stands  alone  in  that  respect.  I  think  per- 
haps a  conference  would  do  well,  but  I  believe  that  if  the  chamber  of 
commerce  and  the  N.  A.  M.  took  the  same  position  with  regard  to 
their  recalcitrant  people  within  American  business  and  industry  that 
labor  takes,  I  don't  think  we  would  have  this  difficulty.  I  think  if 
the  chamber  of  commerce  and  the  N.  A.  M.  would  speak  out  in  the 
manner  indicated  that  labor  spoke  out  when  they  had  recalcitrant 
people,  I  am  quite  sure  this  situation  would  not  have  arisen. 

Avery  spoke  of  racketeers  in  the  C.  I.  O.  Mr.  Sewell  Avery  uses 
the  Government  and  the  courts,  he  uses  this  forum  to  carry  out  his 
own  campaign  of  propaganda.  It  is  a  strange  thing  that  we  won  that 
election  in  Montgomery  Ward,  in  view  of  the  campaign  that  Sewell 
Avery  has  been  putting  up,  and  we  have  to  deal  with  human  beings; 
and  of  course  they  have  every  legal  device,  and  if  they  don't  have 
enough  they  call  for  more. 

They  decide  that  the  Post  Office,  the  National  Labor  Relations 
Board,  the  War  Labor  Board,  and  every  other  agency  in  Government, 
including  Congress,  must  take  part  on  Sewell  Avery's  side  in  his 
private,  individual  war  against  labor. 

Mr.  Dewey.  Now,  Mr.  Carey,  I  want  to  interrupt  you  there  one 
moment,  because  I  cannot — although  I  have  been  accused  by  Mr. 
Goodman,  and  I  had  a  few  words  about  it  yesterday  morning — 
I  cannot  permit  you,  if  you  are  referring  to  me  in  any  respect,  to  say 
that  any  time  that  I  mention  labor,  or  mention  makiug  an  investiga- 
tion of  labor,  that  I  am  opposed  to  labor. 

Now,  Mr.  Goodman  and  I  mentioned  that  yesterday  morning.  He 
stated  that  I  was  against — I  have  forgotten  his  exact  words — against 
labor,  or  words  to  that  effect,  because  I  made  inquiry  into  the  post- 
office  matter,  the  right  of  a  person,  having  put  his  3  cents  on  a  letter 
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and  having  directed  it  to  Montgomery  Ward,  and  having  it  stopped, 
that  my  question  about  that  immediately  showed  that  I  was  opposed 
to  labor. 

Frankly,  I  don't  like  that.  Secondly,  it  is  unfair.  Third,  any 
Congressman  that  is  worthy  of  his  salt  isn't  going  to  be.  If  there  was 
any  threat  contained  in  that,  frankly  you  threaten  the  wrong  man. 
I  don't  have  to  be  here  in  Congress.  I  want  to  represent  my  district, 
because  I  have  had  20  years'  experience  in  Government,  and  I  think 
I  know  what  it  is  about,  and  I  was  trying  to  approach  this  thing  fairly. 

But  1  will  just  say  to  you  and  Mr.  Goodman,  and  the  president 
of  the  local,  who  hves  in  my  district,  that  I  approach  all  subjects 
over  a  long  pe.iod — I  am  an  older  man  than  either  of  you — and  there 
hasn't  come  a  time  in  my  life  yet  when  I  am  afraid  to  do  my  duty, 
and  I  am  not  trying  to  seek  in  any  way  to  uphold  Sewell  Avery, 
Montgomery  Ward  &  Co.,  or  the  employees.  I  am  trying  to  do  what 
is  my  duty  as  a  Congressman  from  that  district,  in  which  many  of 
those  employees  live,  and  in  which  the  factory  is  located,  and  in  which 
Mr.  Sewell  Avery  also  lives.  And  I  would  have  risen  just  as  quickly 
for  anyone  else.  That  is  my  duty  as  a  Congressman.  And  I  just 
hope  that  in  this  consideration  you  gentlemen  will  remember  that 
we  have  got  the  responsibility  of  250,000  men  and  women  in  my 
own  district,  plus  an  interest  and  a  loyalty  to  one  hundred  and  thirty- 
odd  miUion,  the  people  of  these  United  States,  and  that  is  all  our 
endeavor  is,  if  we  are  good  Congressmen.  And  I  can  say  that  until 
it  is  proved  different,  that  I  am  a  good  Congressman,  and  a  good 
American  citizen,  and  1  am  just  as  much  interested  in  seeing  the 
rights  of  labor  protected  as  I  am  in  industry's  rights.  But  I  do  not 
like,  frankly,  every  time  that  any  question  is  asked  that  is  not  entirely 
favorable  to  labor,  to  be  accused  of  being  opposed  to  labor.  My 
record— which  anyone  can  read  who  cares  to — will  prove  otherwise, 
and  you  will  find  that  I,  and  many  other  Members  of  Congress,  rise 
in  support  of  labor.  I  voted  for  this  War  Labor  Board  which  is 
now  under  discussion. 

I  just  wanted  to  make  that  statement  because,  as  the  questions 
come  out,  I  hope  that  you  gentlemen  will  help  us  do  our  duty,  which 
is  to  try  and  work  out  some  satisfactory  solution  of  this  awfully 
comphcated  and  most  important  problem  that  faces  this  country. 

I  sat  on  the  subcommittee  of  the  House  considering  the  termination 
of  contracts,  and  T  have  been  interested  in  the  reconversion  of  industry. ' 
Those  are  ail  physical  matters,  and  yet  we  haven't  given  any  consid- 
eration to  the  human  being.  There  are  65,000,000  in  our  labor 
forces  today,  including  11,000,000  soldiers  and  sailors,  and  we  have 
got  to  take  care  of  them  when  they  come  back;  and  I  do  think — and 
that  is  the  purpose  of  my  question — I  think  out  of  it  will  grow,  if  we 
do  our  work  properly,  some  solutions  that  will  be  beneficial  and  will 
stop  or  help  stop  future  controversies  of  the  type  that  are  here. 

There  are  always  going  to  be  hard-headed  men  on  both  sides,  and 
we  must  approach  the  thing,  I  hope,  along  the  lines  of  constructive 
study  for  the  general  weal. 

I  am  sorry  to  have  talked  so  long,  Mr.  Chairman,  but  I  wanted  to 
make  that  presentation  to  you  opeiily  in  the  court  of  public  opinion. 

Mr.  Carey.  Mr.  Congressman,  I  think  you  will  understand  how 
we  feel  about  unfounded  charges  of  racketeering.  I  speak  with  some 
knowledge  of  the  C.  I.  O.     I  have  held  the  position  of  secretary  of  that 
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organization  since  its  first  convention  in  1938.  Prior  to  that,  and 
during  that  period,  I  was  the  president  of  the  organization  of  our  union 
in  the  industry  I  represent,  radio  and  electrical,  for  8  years.  I  was  a 
general  organizer  for  the  A.  F.  L.  Prior  to  that  I  was  a  local  officer  of 
a  union,  a  committee  member,  a  shop  steward,  and  went  tlirough  all 
the  stages  within  the  set-up  of  organized  labor. 

I  know  we  are  not  without  fault.  We  have,  in  the  6,000,000  mem- 
bers of  the  C.  I.  O.,  all  the  frailties  of  the  people  of  the  United  States. 
1  suppose  we  have  some  of  the  virtues.  But  we  don't  like  some  of  the 
criticisms  that  are  directed  against  us  by  irresponsible  people  like 
Sewell  Avery,  who  said  that  there  was  racketeering  among  the  leader- 
ship of  the  C.  I.  O. 

I  would  live  to  ask  you,  or  any  member  of  the  committee,  or  the 
newspapermen  present,  or  Sewell  Avery,  to  name  one  single,  solitary 
racketeer  in  the  whole  C.  I.  O.  You  just  could  not  do  it;  and  that  is 
true,  as  well,  of  this  union  that  is  now  before  this  committee,  the 
United  Ketail,  Wholesale,  and  Department  Store  Employees  of 
America,  affiliated  with  the  C.  I.  O.  • 

But  I  make  on  reference  to  Sewell  Avery  being  successful  in  his 
attempt  to  get  Congress  on  his  side  of  this  question.  I  think  he  will 
make  charges  against  the  members  of  this  cornmittee,  as  he  makes 
them  against  the  members  and  officers  of  this  union,  as  he  makes  them 
against  the  Post  Office  authorities,  the  National  Labor  Relations 
Board  authorities,  the  O.  P.  A.  authorities,  the  Wage  and  Hour 
Administration,  and  all  the  other  representatives  of  Government.  The 
man  is  just  a  soap-box  orator.  We  have  them  in  the  ranks  of  labor, 
where  they  get  up  and  denounce  their  Government.  But  we  know 
that  that  wasn't  constructive  procedure.  I  don't  say  that  he  will  be 
successful,  I  have  confidence  that  he  won't  be;  but  he  will  charge,  if 
this  committee  doesn't  join  with  Sewell  Avery  in  his  private  war,  he 
will  charge  you,  Congressman  Dewey,  with  not  carrying  out  your 
proper  duties,  he  will  charge  you  with  violating  the  Constitution,  he 
will  charge  you  with  the  whole  raft  of  statements  that  he  charges 
every  single,  solitary  person  with  whom  he  comes  in  contact  that 
won't  submit  to  his  dictation. 

You  saw  the  three  representatives  of  the  Montgomery  Ward  Co. 
sitting  before  this  committee  yesterday  and  the  previous  day.  Can 
you  picture  negotiations  in  good  faith  with  those  three  representatives 
or  their  subordinates?  Can  you  picture  the  carrying  out  of  any  poUcy 
dealing  with  cooperation  between  management  and  labor?  Mr. 
Sewell  Avery  is  opposed  to  collective  bargaining;  he  is  opposed  to 
signing  any  type  of  a  contract,  whether  it  is  union  shop,  maintenance- 
of-membership,  or  recognition  of  Local  20  of  this  union.  iHe  will  be 
opposed  to  that  if  you  have  10  elections  or  20  elections  or  50  elections. 
iHe  will  be  opposed  to  it  even  if  the  law  requires  that  he  engage  in 
collective  bargaining  in  good  faith.  Mr.  Sewell  Avery  will  be  opposed 
to  it. 

■  I  don't  think  we  have  defects  in  the  law.  I  think  that  the  repre- 
sentatives of  industry  should  give  a  little  measure  of  support  to  the 
representatives  of  industry  on  the  War  Labor  Board  as  labor  does  to 
the  labor  representatives;  and  don't  think  for  one  moment  that  we  are 
satisfied  with  the  present  policies  of  the  W^ar  Labor  Board,  or  that  we 
are  satisfied  with  the  policies  of  the  National  Labor  Relations  Board, 
or  of  O.  P.  A.,  or  of  many  other  agencies  of  Government. 
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The  point  we  make  is  this:  We  obey  the  law,  and  we  proceed  on 
that  basis,  and  we  seek  changes  through  the  proper  way,  and  we  don't 
frame  any  pictures  as  Sewell  Avery  framed  them  out  in  the  Mont- 
gomery Ward  plant.  And  whatever  Congress  said  agamst  John  L. 
Lewis,  he  did  not  oppose  the  Government  taking  over  the  mines-- 
perhaps  that  is  the  only  difference  between  them,  but  I  think  it  is  an 
important  difference— and  I  have  no  brief  for  John  L.  Lewis,  but  I 
have  less  for  Sewell  Avery,  and  it  is  not  because  one  represents 
busmess  and  the  other  labor. 

Mr.  Dewey.  I  thank  you  for  letting  me  take  up  so  much  time  of 
the  committee,  but  I  did  want  to  get  that  straightened  out  in  mv 
mind.  "^ 

Mr.  Goodman.  May  J  answer 

The  Chairman  (interposing).  First  let  us  finish  with  Mr.  Carey, 
and  then  you  will  be  given  an  opportunity. 

Mr.  Dewey.  I  did  mention  Mr.  Goodman's  name  and  I  do  think 
that  he  should  be  given  the  right  to  correct  any  misstatement  that 
I  may  have  made,  because  Mr.  Goodman  and  I  are  friends  and  T 
may  have  misstated  the  thing. 

The  Chairman.  All  right.  Give  your  full  name,  and  connection 
with  the  union,  to  the  reporter. 

Mr.  Goodman.  Leo  Goodman,  Washington  representative.  United 
Retail,  Wholesale  &  Department  Store  Employees  of  America  affili- 
ated with  the  C.  I.  O. 

In  view  of  the  fact  that  you  mentioned  the  conversation  we  had  in 
private  I  would  like  to  state  publicly  that  I  asked  you  the  question- 
were  you  continuing  to  play  the  company's  game— and  I  asked  you 
that  only  because  you,  yourself,  had  previously  told  me  that  you 
secured  the  facts  regarding  the  post-office  situation  by  telephone  from 
Mr.  Barr  in  Chicago,  and  that  you  had  asked  those  questions  previ- 
ously, and  you  then  repeated  in  essence  the  same  questions  yesterday, 
and  I  thought  you  were  trying  to  press  a  viewpoint  which  Mr.  Ban- 
had  given  you  in  your  conversations  with  him. 

That  was  the  only  point  of  my  question. 

Mr.  Dewey.  I  am  glad  to  have  you  make  that  statement.  What 
you  have  stated  is  absolutely  correct,  but  I  did  it,  not  with  a  view  of 
"playmg  the  company's  game,"  as  you  express  it,  but  of  finding  out 
whether  the  Post  Office  Department  had  exceeded  the  authority  of 
the  law,  and  I  still  think  they  did,  and  I  don't  beheve  that  depart- 
ments of  the  Government  should  exceed  the  laws  and  regulations  set 
up — and  that  was  all  I  wanted  to  bring  out,  and  that  was  the  basis  of 
that. 

The  Chairman.  Mr.  Byrne? 

Mr.  Byrne.  Mr.  Carey,  your  experience  and  background  is  reason- 
ably long,  considering  your  age,  and  it  does  seem  to  me  that  you  are 
ma  position  to  advise  this  committee  on  one  of  the  very  important 
thmgs  that  we  have  been  constituted  for,  and  that  is,  to  attempt  to 
find  some  way  to  bring  about  complete  reconciliation,  or  concilia- 
tion, between  management,  labor,  and  the  pubhc. 

Do  you  find,  in  your  experience,  that  there  are  certain  elements, 
both  m  labor  and  m  mdustry,  that  are  irreconcilable  to  certain  pomts 
of  view? 

Mr.  Carey.  That  is  true;  we  do  find  that. 

Mr.  Byrne.  Do  you  find  that  to  be  rather  sporadic,  or  is  it  general? 
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Mr.  Carey.  I  think  it  is  diminishing;  I  think  that  the  number  is 
diminishing  very  rapidly, -and  I  cite  as  an  example  the  first  case  we 
had  under  the  defense  program,  of  the  International  Woodworkers. 
TTirough  the  democratic  processes  of  the  organization,  that  union  no 
longer  has  the  same  officers;  they  have  been  replaced  by  more  construc- 
tive individuals. 

I  think,  if  we  applied  that  same  procedure  in  industry,  the  stock- 
holders of  Montgomery  Ward  would  accept  a  measure  of  the  respon- 
sibility, and  perhaps  take  the  suggestion  that  labor  makes  here,  of 
providing,  as  the  head  of  a  corporation  as  large  and  as  important  to 
the  American  life  as  Montgomery  Ward,  a  change,  and  remove  Sewell 
Avery,  who  is  at  the  present  time  a  disgrace  to  the  stockholdere  of 
that  corporation  and  to  American  industry.  He  is  the  source  of  a 
great  number  of  labor  disputes,  not  just  confined  to  Montgomery 
Ward,  and  not  even  confined  to  the  United  States  Gypsum  Co.  and 
the  other  companies  that  he  has  an  influence  in. 

It  is  not  surprising  to  us  that  in  every  company  which  Sewell  Avery 
plays  a  part  in,  the  number  of  labor  disputes  and  the  cases  before 
Government  agencies  for  violations  of  the  law,  will  be  directly  in  pro- 
portion to  the  extent  of  the  influence  he  has  in  that  corporation. 

That  also  influences  a  lot  of  other  corporations,  and  it  makes  the 
problem  of  constructive  representatives  of  management  and  of  labor, 
more  difficult. 

I  don't  think  we  have  to  have  a  law  to  eliminate  Sewell  Avery.  I 
think  that  democracy  will  take  care  of  that. 

If  the  stockholders  of  Montgomery  Ward  had  the  facts,  I  am  quite 
certain  that  that  would  be  sufficient  for  them  to  take  whatever  action 
is  necessary  to  provide  this  country,  and  Montgomery  Ward,  with  a 
more  constructive  representative. 

Mr.  Byrne.  Now,  Mr.  Carey,  from  your  broad  experience — and  it 
covers  our  entire  country  very  definitely — are  there  many  elements 
in  industry,  and  also  in  labor,  that  you  find  difficulties  with,  similar 
to  that  of  labor  with  Montgomery  Ward? 

Mr.  Carey.  Sewell  Avery,  of  course,  is  the  horrible  example.  He 
is  the  exception.  If  Sewell  Avery  is  successful,  Mr.  Congressman, 
then  I  am  quite  sure  there  will  be  an  additional  number;  that  it  will 
no  longer  diminish,  but  will  increase,  because  they  will  take  a  note 
from  his  book  and  proceed  along  his  course  of  confusion,  ignoring  and 
circumscribing  the  law,  using  the  courts  of  the  land  for  his  own 
^  purposes,  and  attempting  to  use  the  Government  itself  to  carry  out 
his  own  individual  war  against  labor  and  collective  bargaining. 

Mr.  Byrne.  Well,  the  question  is,  would  you  say  that  there  are 
many  in  the  country  that  you  can  place  in  the  Avery  category — in 
large  business,  I  am  speaking  of  now,  business  that  does  upward  of 
an  annual  gross  volume  of,  say,  600  millions  of  dollars,  or  800  millions 
of  dollars,  or  a  billion  dollars?  Can  you  think  of  any  great  outstand- 
ing industry  in  this  country,  wholesale  or  retail,  where  you  have  not 
been  able,  at  least  your  organization  has  not  been  able,  to  find  a 
median  line  upon  which  you  can  agree  regarding  relationships  between 
labor  and  industry? 

Mr.  Carey.  Not  to  the  same  degree  as  with  Sewell  Avery. 

Mr.  Byrne.  You  say '^  not  to  the  same  degree."  Give  us  the  dis- 
tinction that  you  have  in  mind. 
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Mr.  Carey.  Some  employers — in  fact  I  would  sav  many  employ- 
ers—dislike collective  bargaining ;  they  oppose  it ;  they  resist'it.  They 
resist  the  law  before  its  enactment  and  they  resist  it  after  it  is  law 
They  will  continue  to  deal  with  unions  at  arm's  length,  and  will  coR- 
tinue  to  fight  with  them,  but  they  won't  go  to  the  same  extent  as 
bewell  Avery  in  his  fight  with  his  own  emplovees.  They  are  more 
responsible  than  SeweU  Avery,  and  they  are  alittle  more"^ decent.  I 
would  say  .that  Sewell  Avery  is  the  worst  example  of  the  worst  element 
m  American  business,  or  in  American  life,  for  that  matter. 

Many  people  will  accept  collective  bargaining,  if  they  are  required 
to  accept  it.  But  as  I  say,  it  is  a  matter  of  degree.  I  wouldn't  say 
that  all  people  are  alike,  or  that  all  people  go  to  the  same  extent  or 
adopt  the  same  means,  to  carry  out  their  program.  ' 

I  don't  know  of  a  single,  solitary  employer  in  this  countrv  that 
would  be  on  the  same  level  as  Sewell  Averv,  who,  during  a  period  of 
war,  is  carrying  on  the  type  of  campaign  that  he  has  engaged  in.  The 
war  Itself,  I  think,  would  be  sufficient  for  most  employers,  if  not  all 
of  them— with  few  exceptions,  and  Sewell  Averv  is  one— to  change 
their  procedures  and  their  methods,  and  even  if  they  didn't  like  unions 
they  would  get  along  with  them  for  a  period  of  time  if  it  is  required  by 
Jaw,  and  if  the  circumstances  coming  out  of  a  war  would  make  it  neces- 
sary for  us  to  live  together,  even  with  our  difl'erences. 

Mr.  Byrne.  Mr.  Carey,  would  you  say,  from  the  breadth  of  vour 
experience,  that  there  is  general  accord,  accommodation,  and  comity 
existing  at  the  present  time  between  industrv  and  labor? 

Mr.  Carey.  Yes,  sir;  and  1  think  this"  Nation  owes  a  debt  of 
gratitude  to  the  War  Labor  Board  and  to  the  people  who  served  on 
that  Board,  in  bringing  it  about.  It  would  be  difficult  to  measure 
the  educational  experiences  and  activity  that  they  engage  in.  1 
think  the  benefits  that  grew  out  of  the  employer  and  labor  represen- 
tatives, with  the  public  representatives,  getting  together  for  a  common 
purpose,  is  one  thing,  even  more  than  the  settlement  of  individual 
disputes,  that  the  War  Labor  Board  has  rendered  to  this  country 

Mr.  Byrne.  Don't  you  also  believe,  Mr.  Carey,  that  Congress 
likewise  has  been  constructively  cooperative  with  labor  and  industry 
m  attempting  to  bring  about  the  conciliation  which  is  essential? 

Mr.  Carey.  1  would  say  yes,  but  too  often  Congress  tries  to  settle 
the  symptoms  rather  than  getting  down  to  the  causes.  They  will 
think  in  terms  of  eliminating  strikes,  passing  a  law  against  strikes  and 
labor  disputes,  as  if  you  could  pass  a  law  eliminating  a  svmptom 
without  getting  down  to  the  cause. 

Now  before  this  committee  we  have  had  one  of  the  causes  of  the 
labor  dispute,  and  I  might  say,  with  a  measure  of  pride,  that  we  are 
delighted  that  we  were  able  to  quarantine  the  situation.  It  took 
extreme  action  on  the  part  of  the  Government,  Congress,  and  the 
agencies  of  Government,  to  keep  that  situation  from  spreading  in  the 
packing  plants  of  Chicago,  in  the  war  industries  in  that  area,  through- 
out the  retail,  wholesale  and  distributive  trades,  and  throughout  this 
whole  Nation. 

Perhaps  you  can  picture  how  an  employee  feels,  a  worker.  It 
takes  4  years  to  process  a  grievance  with  Montgomery  Ward,  and 
the  turn-over  in  that  plant  is  such  that  if  you  present  a  case  to 
Montgomery  Ward  perhaps  you  will  be  working  for  some  other 
corporation  for  several  years  before  that  case  is  finally  resolved,  if  it 
IS  ever  resolved. 
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-  And  the  feeling  on  the  part  of  the  employees  of  Montgomery  Ward 
is  that  if  Sewell  Avery  is  successful  they  will  have  a  hatred  of  the 
courts  because  the  courts  were  used  against  the  workers  in  what 
they  considered  their  rights  under  the  laws  of  the  land,  enacted  by 
Congress.  And  they  will  hate  their  Government,  if  their  Govern- 
ment doesn't  expect  Sewell  Avery  to  do  what  is  expected  of  every 
other  citizen.  That  would  be  unfortunate  but  I  think  that  would 
be  the  development. 

That  is  why  we  have  been  so  careful  and  so  patient  in  our  procedure 

in  this  case. 

On  one  occasion  I  addressed  a  local  union  meeting  and  I  commended 
the  members  of  that  union.  Local  20,  for  trying  to  make  a  good  citizen 
out  of  Sewell  Avery.  The  statement  was  quoted  in  the  Spotlight, 
which  one  of  the  representatives  of  management  referred  to.  Forth- 
with a  suit  was  entered  for  a  million  dollars.  Of  course  Sewell  Avery 
is  also  suing,  I  understand,  Business  Week,  and  he  is  suing  everybody 
and  anybody  he  can  sue.  He  is  doing  nothing  but  adopting  legalistic 
means,  and  it  is  quite  fortunate  that  this  committee  has  a  measure 
of  immunity;  otherwise  I  feel  that  Chairman  Ramspeck  would  be 
sued,  and  the  other  members  of  the  committee,  all  the  members  of 
the  committee,  and  Congress  would  be  sued,  and  the  President  of  the 
United  States  would  be  sued. 

In  fact,  as  has  been  stated,  Sewell  Avery  is  engaged  in  a  one-ma.n 
rebellion.  He  hates  people  and  he  hates  people  because  of  their 
unwillingness  to  submit  to  his  tyranny  and  dictation. 

Well,  collective  bargaining  cannot  operate  in  that  atmosphere. 
Collective  bargaining  requires  a  meeting  of  the  minds,  it  requires 
agreement.  Sewell  Avery's  idea  of  collective  bargaining  is  that  he 
w-ill  agree  providing  you  agree  to  do  it  liis  way. 

Mr.  Byrne.  I  am  very  much  interested  in  your  statement  that  you 
would  defy  anyone  finding  or  claiming  that  there  is  or  are  so-calkd 
racketeers  and  dishonest  leaders  in  your  very  wonderful  organization. 
Will  you  kindly  elaborate  on  that,  because  today  we  read  so  much  in 
the  papers  about  the  so-called  union  racketeer  and  grafter,  and  all 
that  sort  of  thing,  that  I  think  this  is  a  fine  forum  for  you,  as  one  of 
the  officials  of  your  organization,  to  place  before  the  public  of  this 
coimtry  and  the  world,  the  facts  regarding  the  integrity  of  your 
organization?     If  you  will  kindly  do  that  again  I  would  be  delighted. 

Mr.  Carey.  I  will  give  a  case  in  point,  Mr.  Congressman. 

The  Saturday  Evening  Post  not  long  ago  advertised  that  Pegler 
was  going  to  present  for  the  readers  of  the  Saturday  Evening  Post  an 
expose  of  the  racketeers  in  the  C.  I.  O.  As  a  responsible  officer  of 
that  organization  I  was  interested  in  that  and  called  to  the  attention 
of  the  heads  of  the  company  putting  out  the  Saturday  Evening  Post 
that  we  would  be  delighted  to  have  it.  But  they  sent  a  letter  in  which 
they  said,  "We  made  a  typographical  error,  we  did  not  refer  to  the 
C.  I.  O.,"  or  rather,  "we  did  not  intend  referring  to  the  "C.  I.  O." 

Now  we  are  criticized  a  lot  for  our  activity,  and  I  might  say — to 
make  certain  that  the  wrong  impression  is  not  given — that  we  lack 
perfection.  We  don't  claim  to  be  a  perfect  institution.  The  C.  I.  O. 
is  made  up  of  human  beings.  I  think  we  have  less  racketeering  than  a 
ministerial  association,  or  a  chamber  of  conunerce,  or,  I  might  say — 
with  due  respect  to  the  committee  members  here,  that  there  will  be 
less  racketeers  in  labor  even  than  you  will  have  in  the  Congress  of  the 
United  States.     You  will  have  it,  certainly,  in  business  communities  of 
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this  country,  because  the  very  nature  of  their  work  makes  it  necessary 
for  all  these  people  to  give  up  a  lot,  be  subject  to  all  kinds  of  accusa- 
tions of  racketeering  and  so  forth,  while  in  public  life.  So,  if  anything, 
we  make  certain  that  our  representatives  will  be  able  to  stand  sun- 
light and  the  glare  of  pubHc  attention,  and  we  operate  accordingly.  . 

I  think  the  C.  1.  O.  can  present  to  this  committee  or  to  any  other 
group  that  challenge — name  the  racketeers,  Mr.  Sewell  Avery,  name 
them,  and  through  the  democratic  processes  of  our  organization  we 
will  take  care  of  the  situation. 

But  he  doesn't  name  any  racketeers  in  this  union  or  in  any  other 
union  of  the  C.  I.  O.,  because  there  are  none  to  name.  I  am  quite 
certain,  with  his  legal  talent,  investigators,  and  the  rest  that  he  has 
on  his  pay  roll,  they  should  be  able  to  name  them  if  they  could — but 
they  can't. 

I  think  that  is  due  to  democracy  and  I  think  it  is  attributable  to  the 
democratic  procedures  within  the  C.  I.  O.  to  eliminate  them  when  we 
find  them,  on  every  single,  solitary  occasion,  any  racketeering  elements 
in  that  body  of  American  people. 

Mr.  Byrne.  Thank  you. 

The  ChairxMan.  Mr.  Elston? 

Mr.  Elston.  Mr.  Carey,  I  have  been  very  much  interested  in  your 
statement,  and  in  your  answers  to  questions  that  have  been  pro- 
pounded to  you  by  members  of  the  committee.  You  have  dealt,  of 
course,  almost  entirely  with  the  controversy  that  your  organization 
has  had  with  Sewell  Avery  and  the  Montgomery  Ward  Co.  i^  ho  is 
right  in  that  controversy  and  who  is  wrong,  I  don't  believe  is  of  so 
much  importance  to  this  committee  as  is  the  question  of  the  legality 
of  the  seizure  of  the  company  by  the  President  of  the  United  States. 

Now  Mr.  Dewey  read  to  you  the  resolution  which  created  this 
committee: 

This  committee  is  authorized  and  directed  to  make  an  investigation  with  respect 
to  the  seizure  by  the  United  States  on  April  26,  1944,  of  the  property  of  Mont- 
gomery Ward  &  Co. 

I  am  wondering  if  you  would  like  to  discuss  that  legal  question. 

Mr.  Carey.  I  would  be  happy  to  answer,  to  the  best  of  my  ability, 
any  questions  that  you  may  have  that  I  would  be  competent  to  answer. 
I  am  not  a  lawyer.  My  work  has  to  do  with  the  administration  of 
an  organization  dealing  primarily  with  human  beings,  and  I  wonder 
if  we  don't  overemphasize  some  of  these  legal  questions. 

If  you  should  ask  me  what  the  administration  could  do  other  than 
the  administration  did — speaking  now  of  the  President  of  the  United 
States — in  meeting  this  situation,  I  wouldn't  be  able  to  provide  you 
with  an  answer. 

I  support  the  position  taken  by  the  President  of  the  United  States 
in  seizing  the  Sewell  Avery  properties.  I,  however,  oppose  the  action 
of  the  President  or  the  representatives  of  this  Government  giving 
Sewell  Avery  back  his  properties  before  we  had  an  enforcement  of  the 
law,  before  SeweD  Avery  agreed  or  demonstrated  his  willingness  to 
abide  by  the  directive  of  the  War  Labor  Board.  I  think  a  mistake 
was  made  there.  I  think  a  mistake  was  made  in  having  an  election 
at  Montgomery  Ward.  I  think  that  was  an  appeasement  proposition 
of  the  National  Labor  Relations  Board.  I  don't  think  that  election 
settled  any  question.     I  think  it  was  merely  a  dodge  on  the  part  of 
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Sewell  Avery,  questioning  whether  or  not  the  imion  represented  the 
employees  of  Montgomery  Ward. 

With  the  election  he  is  unwilling  to  accept  the  directive  of  the  War 
Labor  Board.  I  would  have  no  suggestion  to  make  other  than  if 
Sewell  Avery,  or  any  other  employer  with  the  record  of  Sewell  Avery, 
flaunts  the  directives  of  the  Government  in  a  time  of  war,  I  would 
suggest  that  they  take  over  his  properties  in  the  same  manner  that 
they  took  over  the  Montgomery  Ward  plant,  and  retain  control  of  and 
operate  the  plant  until  such  time  as  Sewell  Avery  and  his  associates 
are  willing  to  carry  out  the  provisions  of  the  law. 

Mr.  Elston.  Of  course  you  wouldn't  want  the  property  of  Mont- 
gomery Ward  &  Co.,  or  any  company,  taken  over  unless  the  law 
permitted  it? 

Mr.  Carey.  Well,  I  think  the  administration,  especially  the  Com- 
mander in  Chief,  has  a  job  of  getting  along  with  this  war.  I  think  he 
was  legally  correct  in  taking  the  action  that  he  did,  and  I  think  anyone 
who  looks  into  the  law  will  recognize  that  the  steps  had  to  be  taken. 

Anyone  who  looks  at  the  record  of  Sewell  Avery  will  know  that 
something  had  to  be  done,  and  before  I  would  condemn  the  action  of 
the  President  I  would  make  a  constructive  suggestion  of  how  you  could 
receive  at  least  compliance  with  the  W^ar  Labor  Board's  directives, 
and  if  you  have  a  War  Labor  Board,  and  it  is  a  responsible  agency  of 
the  Government,  certainly  its  integrity  should  be  upheld. 

I  don't  desire  to  discuss  the  legal  aspects  of  it.  AH  I  know  is  that 
Sewell  Avery  did  not  condemn  the  program  and  policy  that  was 
adopted  at  that  conference  on  December  17  and  23,  1941;  nor  did 
Sewell  Avery  speak  about  the  constitutionality  of  the  President's  order 
telling  the  people  they  could  not  strike;  nor  did  Sewell  Avery,  or  other 
people  of  industry,  question  some  of  the  acts  of  Government  in  carry- 
ing on  their  procedures  about  the  unions 

Mr.  Elston  (interposing).  Now  Mr.  Carey,  we  are  getting  a  little 
bit  away  from  the  question  I  asked  you.  I  don't  want  to  pin  you 
down  to  court  decisions  because,  not  being  a  lawyer,  it  wouldn't  be 
fair  to  do  that,  but  as  a  good  American  citizen  you  believe,  of  course, 
that  this  is  a  Government  of  laws  and  not  of  men;  don't  you? 

Mr.  Carey.  That  is  correct;  yes,  sir. 

Mr.  Elston.  And  if  there  is  no  authority  in  law  for  the  seizure  of 
Montgomery  Ward  &  Co.'s  properties,  you  don't  believe  they  should 
have  been  seized;  do  you? 

Mr.  Carey.  Well,  sir,  I  cannot  say  that  they  should  not  have  been 
seized.  I  might  say  that  there  are  defects  in  the  law — and  I  am  not 
willing  to  admit  that  there  are — but  I  think  that  a  government  that 
is  able  to  seize  men  certainly  should  be  able  to  seize  property  for  the 
prosecution  of  the  war,  and  if  the  law  provides  for  the  seizure  of  men 
and  not  of  property,  if  the  law  can  order  people  to  do  things  despite 
their  constitutional  rights  and  privileges,  certainly  I  think  they  should 
apply  on  an  equal  basis  to  the  Sewell  Averys. 

Mr.  Elston.  Are  you  referring  to  the  drafting  of  men  for  military 
service? 

Mr.  Carey.  And  the  orders  of  the  War  Labor  Board  telling  people 
that  regardless  of  their  grievances  they  have  to  produce  for  the 
prosecution  of  this  war;  to  the  War  Manpower  rulings;  to  the  O.  P.  A. 
ruhngs;  and  to  all  the  other  rules  that  they  find  necessary  to  apply 
in  a  period  of  war — and  they  certainly  without  any  question  should 
be  applied  with  equal  force 
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Mr.  Elston  (interposing).  You  understand,  of  course,  that  the 
drafting  of  men  for  military  service,  and  the  issuing  of  orders  by 
Government  agencies,  are  by  virtue  of  laws  passed  by  Congress? 

Mr.  Carey.  That  is  correct. 

Mr.  Elston.  But  Congress  has  not  passed  any  law  authorizing  the 
seizure  of  property,  except  in  certain  well-defined  cases. 

Mr.  Carey.  I  suppose  that  is  a  legal  question  that  the  coiu-ts  will 
eventually  decide. 

Mr.  Elston.  That  was  a  statement  I  was  making,  that  Congress 
has  provided  for  the  seizure  of  property  only  in  certain  well-denned 
cases.  Now  even  though  you  mav  not  agree  with  the  law,  you  still 
believe  that  the  law  should  be  followed,  don't  you? 

Mr.  Carey.  That  is  correct,  and  I  believe  that  during  the  period  of 
testing  it  would  be  well  that  we  commend  the  citizens  of  this  country 
to  live  up  to  the  law  or  live  up  to  the  interpretation  of  the  law  by  the 
agency  required  to  administer  that  law,  until  such  time  as  it  is  set 
aside. 

Mr.  Elston.  Well,  I  can't  quarrel  with  you  on  that  proposition, 
that  everybody  should  live  up  to  the  law. 

Mr.  Carey.  Congressman,  my  point  went  beyond  that.  The 
decision  of  the  administrative  agency  that  administers  the  law  should 
be  binding  until  the  law  is  set  aside  by  some  higher  authority. 

Mr.  Elston.  Well,  of  course,  no  administrative  agency  has  any 
power  to  do  anything  except  what  it  has  been  granted.  It  can't 
issue  orders  except  within  the  powers  that  are  given  to  it  by  the  agency 
that  created  it,  and  the  agency  that  created  it  is  Congress. 

Mr.  Carey.  An  example  of  the  point  that  I  am  trying  to  make  is 
that  the  War  Labor  Board  issued  a  directive;  that  Sewell  Avery 
took  issue  with  it  and  refused  to  abide  by  it.  I  believe  that  when  the 
War  Labor  Board  issues  a  directive  that  it  should  be  carried  out  by 
Sewell  Avery  until  such  time  as  his  opinion,  which  is  against  the 
action  of  the  War  Labor  Board,  is  recognized  as  the  law  of  the  land. 

Mr.  Elston.  Well,  of  course  you  don't  criticise  anybody  who 
asserts  a  legal  right,  do  you? 

Mr.  Carey.  I  don't  criticize  anyone  who  asserts  a  legal  right  if  he 
does  it  without  interfering  with  the  prosecution  of  the  war.  My 
remarks  are  directed  to  the  present-day  circumstances.  I  might  say 
that  we  have  any  number  of  cases,  for  instance  the  orders  of  the 
Secretary  of  Labor  setting  aside  contractual  provisions  in  union  con- 
tracts, and  I  would  question  whether  or  not  that  has  any  basis  in  law. 
I  could  set  forth  a  whole  series  of  them. 

But  at  the  present  time,  during  this  period  of  war.  we  would  say 
to  our  people,  "Abide  by  the  recommendation  of  the  National  Labor 
Relations  Board,  or  the  Secretary  of  Labor,  or  the  President  of  the 
United  States,  and  we  will  find  our  way  after  this  No.  1  task  is  taken 
care  of." 

Mr.  Elston.  In  that  connection  let  me  call  your  attention  to  the 
War  Labor  Disputes  Act  which  requires  a  30-day  cooling-off  period 
before  there  is  a  strike  in  any  company  that  might  be  labelled  a  war 
contractor.  In  a  great  many  instances  the  cooling-off  period  has  not 
taken  place — you  realize  that,  don't  you? 

Mr.  Carey.  Yes,  sir;  I  realize  that,  and  that  is  a  case  in  point, 
Mr.  Congressman.  We  did  not  favor  that  law,  but  we  abide  by  that 
law.    We  did  not  favor  it  because  we  thought  that  it  was  a  law  that 
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legalized  strikes.  We  were  opposed  to  all  strikes.  And  if  a  union, 
\mder  that  law,  wanted  to  engage  in  a  strike,  or  if  this  union  of  United 
Retail,  Wholesale  &  Department  Store  Employees  of  America  wanted 
to  engage  in  a  strike,  they  woidd  have  gone  through  the  procedure  of 
that  law.  But  if  they  didn't  want  to  strike  they  would  oppose  gomg 
through  the  procedure  of  that  law  and  oppose  the  strike.  That  was 
the  position  that  this  imion  and  the  C.  I.  O.  took  and  takes  in  these 

cases . 

I  have  difficulty  in  understanding  how  it  was  possible  for  the  officers 
of  this  union  to  maintain  the  confidence  of  the  people  in  this  plant  and 
prevent  strikes  at  Montgomery  Ward  during  this  period.  It  is  a 
trying  situation  to  talk  to  people  and  get  them  to  accept  a  leadership, 
when  that  leadership  is  being  condemned,  being  charged  with  rack- 
eteering, and  being  criticized  by  the  company  for  trying  to  mamtam 
production  in  the  estabUshments  of  Montgomery  Ward,  despite  the 
record  of  Sewell  Avery. 

Mr.  Elston.  Well,  that  may  be  true,  but  that  doesn't  exactly 
answer  my  question  about  the  cooling-off  period.  Your  organization 
has  never  taken  the  position  that  that  section  of  the  law  should  not 
be  followed,  has  it? 

Mr.  Carey.  No,  sir.  . 

Mr.  Elston.  I  just  wanted  to  clear  that  up  because  it  isn't  bemg 
done  in  some  cases,  and  if  it  isn't  being  done  it  is  due  to  the  acts  in  the 
particular  case  and  not  because  of  any  direction  from  headquarters; 
is  that  correct? 

Mr.  Carey.  That  is  correct;  we  don't  favor  strikes,  we  are  opposed 
to  them,  strikes  under  the  Smith-Connally  Act,  and  strikes  in  any 
industry  in  this  country — we  oppose  them. 

Mr.  Elston.  I  know  you  do,  and  you  took  a  pledge  to  that  effect? 

Mr.  Carey.  That  is  correct. 

Mr.  Elston.  But  of  course  you  still  have  strikes? 

Mr.  Carey.  That  is  correct,  and  as  I  stated,  as  long  as  we  have 
Sewell  Averys  I  suppose  we  will. 

Mr.  Elston.  Let's  not  blame  everything  on  Sewell  Avery;  he  may 
have  his  faults  but  you  don't  contend  that  he  is  responsible  for  all  the 
strikes,  do  you? 

Mr.  Carey.  I  contend  that  he  is  responsible  for  all  the  strikes  at 
Montgomerj^  Ward. 

Mr.  Elston.  I  am  not  talking  about  that,  I  am  talking  about  the 
others.     You  have  had  strikes  notwithstanding  your  pledge? 

Mr.  Carey.  That  is  right. 

Mr.  Elston.  Which  is  an  indication  that  however  well-intentioned 
you  were — and  I  grant  that  you  were  well-intentioned — ^you  can't 
prevent  strikes  dut^  to  certain  conditions  in  different  parts  of  the 
country? 

Mr.  Carey.  You  can't,  without  removing  the  causes  of  the  strikes. 

Mr.  Elston.  Have  there  been  any  lock-outs? 

Mr.  Carey.  Well,  there  are  various  forms  of  strikes  and  there  are 
various  forms  of  lock-outs,  and  if  anything  can  be  characterized  as  a 
legal  lock-out,  legalistic  lock-out,  we  would  have  an  example  here  in 
the  case  of  Montgomery  Ward. 

Mr.  Elston.  Well,  of  course,  a  strike  is  where  the  employees  go  out, 
and  a  lock-out  is  where  the  employer  will  not  permit  the  employees 
to  work. 
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Mr.  Carey.  That  is  the  simplest  form  of  a  strike  and  a  lock-out 

Mr.  J1.LSTON.  Have  you  had  any  lock-outs  in  the  country  where 
^"^^mployer  has  not  permitted  the  employees  to  work? 

Mr.  Carey  Yes,  sir;  I  suppose  we  have"^had,  but  I  wouldn^t  suggest 
that  we  emphasize  the  number  of  lock-outs  in  order  to  discredit  aU 
employers;  I  thmk  that  would  be  unfair. 

Mr  Elston.  I  am  not  trying  to  make  a  comparison  between  the 
two;  1  am  sunply  trymg  to  find  out  to  what  extent  the  pledge,  taken 
by  industry  and  labor  both,  has  been  adhered  to.  It  has  been  pretty 
well  adhered  to,  has  it  not?  ^      ^ 

Mr.  Carey.  It  has  been;  yes. 

Mr.  Elston  As  a  matter  of  fact,  the  great  contribution  that  has 
been  made  m  the  way  of  production  of  war  materials  could  not  have 
andlaboT^  ^"^^^^^  ^^  cooperation  on  the  part  of  both  industry 

Mr.  Carey.  That  is  correct,  sir. 

Mr.  Elston.  I  think  that  is  all  I  have. 

The  Chairman.  Mr.  Curtis? 

Mr.  Curtis.  Mr.  Carey,  do  you  think  the  strike  at  Ward's  in 
Chicago  was  a  violation  of  the  no-strike  pledo^e? 

Mr.  Carey  I  think  the  strike  at  Ward's"  was  an  understandable 
violation  of  the  no-strike  pledge,  and  I  made  a  public  statement  on 
that  issue  at  the  tune,  so  that  our  posiition  would  be  clear.  THa 
statement  that  I  made  is  as  follows: 

The  condition  existing  at  the  Chicago  plants  of  Montgomery  Ward  &  Co  is 
due  solely  to  the  persistent  and  deliberate  refusal  of  the  companV  to  comply  with 
the  directives  of  the  National  War  Labor  Board  t-ompiy  witn 

WoL'l  *^l  company  that  has  gone  on  strike,  not  its  employes.  Montgomery 
Ward  has  brazenly  flouted  the  Government  authority  set  up  t^  decide  waf  labor 
disputes.     It  IS  striking  against  the  Government. 

A  Government  tribunal  to  resolve  wartime  labor  disputes  is  necessary  for  the 

rr.l^^P?^^^T  ""^  I"?ustrial  Organizations  therefore  calls  for  immediate  Govern- 
ment action  to  require  Montgomery  Ward  to  comply  with  the  orders  of  the 
^Sl^Tit'st^^^^^^^  '^'^^^^  ^'"^  automaticallyUing  resumptio^^o7  nt^^ 

I  think  it  was  a  violation  of  the  no-strike,  no-lock-out  pledge,  and 
the  responsibdity  for  that  violation  was  on  the  part  of  Sewell  A^ery. 

Mr.  Curtis.  Who  called  the  strike? 

Mr.  Carey.  There  was  no  strike  called,  but  I  understand,  based  on 
my  expenence  in  dealing  with  human  beings,  why  the  people  refused 
to  work  under  the-  conditions  at  Montgomery  Ward's  during  that 

Mr  Curtis  Who  led  the  strike,  if  there  was  none  caUed:  who 
formed  the  picket  hne?  ' 

Mr.  Carey.  Well,  any  questions  directed  to  me  regarding  the 
details  of  the  situation  at  Montgomery  Ward  wHl  be  ably  answered 
by  President  TV  olchok  of  that  union. 

Mr.  Curtis.  You  don't  contend  that  someone  other  than  the 
union  engineered  the  strike,  do  you? 

Mr.  Carey.  I  would  say  that  the  members  of  the  union  quit  work. 

Mr.  Curtis.  And  you  agree  that  that  was  a  violation  of  the  no- 
stnke  pledge? 
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Mr.  Carey.  On  the  part  of  Sewell  Avery;  yes,  sir. 

Mr.  Curtis.  I  mean  on  the  part  of  the  union? 

Mr.  Carey.  No,  sir;  I  don't  think  the  action  at  Montgomery 
Ward  was  brought  about  as  a  result  of  any  decision  made  by  the 
union. 

Mr.  Curtis.  I  didn't  ask  you  what  brought  it  about,  I  asked  you 
whether  or  not  the  overt  act  of  striking  at  Montgomery  Ward  in 
Chicago  was  a  violation  of  the  no-strike  pledge? 

Mr.  Carey.  The  union  did  not  call  the  strike  and  the  union  did 
not  want  the  strike. 

Mr.  Curtis.  There  was  a  strike  there,  was  there  not? 

Mr.  Carey.  Yes,  sir. 

Mr.  Curtis.  Was  that  strike  a  violation  of  the  no-strike  plegde? 

Mr.  Carey.  No,  sir;  not  on  the  part  of  the  union. 

Mr.  Curtis.  Why  not? 

Mr.  Carey.  For  the  union  to  call  a  strike  they  go  through  a  certain 
procedure  and  receive  certain  authorization  in  order  to  proceed,  and 
if  the  union  did  that,  and  called  a  strike,  I  would  say  that  the  union 
had  violated  the  no-strike  pledge,  but  that  was  not  true  in  this  case. 

Mr.  Curtis.  Who  engineered  the  strike  and  who  finally  called  it  off? 

Mr.  Carey.  The  union  urged  the  people  to  go  back  to  work  and 
they  were  successful  in  having  the  recommendations  of  the  union 
carried  out,  but  as  to  who  engineered  the  strike,  I  would  say  that 
Sewell  Avery  had  more  to  do  with  setting  the  stage  for  that  stiike 
than  any  one  individual. 

Mr.  Curtis.  I  am  not  asking  about  who  set  the  stage,  I  am  ask- 
ing  

Mr.  Carey  (interposing):  I  know  what  you  are  asking,  I  hear  you. 

Mr.  Curtis.  I  am  asking  you  who  had  the  men  strike,  who  formed 
the  picket  hne,  who  carried  on  the  strike? 

Mr.  Carey.  After  the  strike  was  called? 

Mr.  Curtis.  You  said  it  was  never  called. 

Mr.  Carey.  You  will  agree  with  me  that  I  said  there  was  no  strike 
called? 

Mr.  Curtis.  I  don't  know,  I  am  trying  to  find  out  from  you. 

Mr.  Carey.  I  said  that  the  person  who  would  be  more  competent 
to  tell  you  the  details  would  be  the  president  of  that  union,  but  there 
was  no  strike  called,  there  was  no  setting  of  plans  or  engineering  of  a 
strike.  There  were  no  picket  lines  formed  until  after  the  strike  was 
in  progress. 

Mr.  Curtis.  All  right;  who  put  the  strike  in  progress? 

Mr.  Carey.  Sewell  Avery. 

Mr.  Curtis.  He  placed  the  men  out  there  in  the  picket  lines, 
did  he? 

Mr.  Carey.  Yes,  he  certainly  did  by  refusing  to  obey 

Mr.  Curtis  (interposing).  To  whom  did  he  communicate  the  in- 
structions to  strike? 

Mr.  WoLCHOK.  To  me. 

Mr.  Curtis.  To  you? 

Mr.  WoLCHOK.  Yes. 

Mr.  Carey.  He  communicated  the  instructions  to  strike  by  flaun- 
ting, as  I  stated  very  clearly,  the  decision  of  the  War  Labor  Board. 
He  made  it  very  clear  to  the  public  and  to  the  officers  of  the  union 
and  to  the  employees  of  Montgomery  Ward  that  he  was  refusmg  to 
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obey  the  order  of  the  War  Labor  Board,  and  that  resulted  Mr 
Congressman,  in  the  people  stopping  work  resuiiea,  jvir. 

Seweli  S'e^?^'  ^^  ^^*  "^"°  accustomed  to  taking  the  advice  of 

th^u^i''^^''-  y^^I^-  ®*'^*'"  ^7^'^  '■^^''lies  the  condition  that  he  did. 
that  lawless  act  on  his  part  will  lead  to  further  lawlessness.  ' 

Mr.  CcRTis.  I  will  state  my  question  another  way. 

Regardless  of  who  called  the  strike,  I  would  like  your  opinion  yea 
pledge?  '  "'  ""*      '*  "''^^  ^^  ^  violation  of  theTK 

str^e;  n'oTckiitTlSge"^  *'**  ''^'  "^  ^  -«'^"-  "^  t^e  no- 

cit^I:  ^T"!u^?7'.'*<'  ^"^  ^^«'  *»t  tlie  President  of  the  United 
States  had  authority  to  seize  the  Ward  plant  in  Chicago  for  the  Dis- 
pose of  punishmg  Mr.  Avery?  ^ 

Hi^lnniT'^T^i^';  C'ongressman,  the  President  of  the  United  States 

Stafn  that'heSr''''"  •*'/"  ff ''  Montgomery  Ward.  I  am  quite 
certain  that  he  didn  t  seize  it  for  the  purpose  of  punishing  Sewell  Averv 

hetizedTtr-         "^^*-    ^"^  ^"""^  ^^'^  '^'  ^^^«  »'««°  ended  bIfoTe 

beUer  SreTto  Mn  ^dctk"  '""'"°  ''  '^*^"  *'^*  ^""  ^^  P^'^''^^ 
Mr.  Curtis.  Was  there  a  lock-out  at  Ward's  in  Chicago? 

lockout  p?e7-e  ^""'  ""^^  '^*'  ^*^  *  violation  of  the  no-strike,  no- 
Mr.  Curtis.  When  did  that  occur? 

of  wS^'Jf  ""■  It  o««"f  ed  as  part  of  the  whole  pattern  and  program 
of  S«weJl  Avery;  he  refused  to  engage  in  collective  bargaining. 
Ward's  to  work      ™^         empWees  who  were  refused  entr^ce  into 

hp^^l^^T'^Ki'^H**  ^*»"'ib«  l>«"er  answered  by  President  Wolchok: 
S^r^^  *u*  *^'^  ^  ■^^•'  the  names.     There  were  a  number  of  them 
Some  of  them  are  stUl  out,  Mr.  Congressman. 

Mr.  Curtis.  They  are  not  on  the  pay  roU,  are  they? 

Mr.  Carey.  They  were  on  the  pay  roll. 

Mr.  Curtis.  You  are  referring  to  discharged  people? 

Mr.  Carev.  Discharged,  locked  out,  call  it  what  you  may— thev 
are  no  longer  on  the  pay  roU.  ^  ^  " 

In  pj^i.^l''"^"  ^"*  *^f  employees  to  operate  the  Ward's  properties 
"1  Chicago  were  never  locked  out,  were  they' 

Ward  properties^''""  ^^'"^  '"'^*^'*^ '"  "  ^"'''"^"*  "^  ^^^  Montgomery 
Mr.  Curtis.  On  what  date? 

dir^ecteJto  Mr.  m^^^^^  ^'''  ^^^^-^--^  ^^^^  better  be 

i£out?^''^^'  ^"^  ^'^'^  ^^"^  whether  the  doors  were  barred  to  keep 

Mr.  Carey.  That  should  also  be  answered  by  Mr.  Wolchok 
ranks     fL^^hterl^  moment  untU  I  get  some  discipline  in  my  own 

Mr.  Curtis.  I  think  that  is  all. 

^nJwnn^^'^ V*  ^""i  Ff  ^^'u?'?''  ^^^  familiar,  I  presume,  with  the 
conference  that  was  held,  to  which  you  referred,  in  December  of  1941, 

S    f  fb    ?  ^''^^'^^''^  ^^^  attended  by  representatives  of  industry 
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Mr.  Carey.  Yes,  sir. 

The  Chairman.  At  that  conference,  according  to  the  minutes  that 
were  furnished  me  by  Mr.  Davis,  of  the  War  Labor  Board,  who  acted 
as  moderator  of  that  meeting,  a  resolution  was  offered  by  Mr.  Meany, 
secretary  of  the  American  Federation  of  Labor,  as  follows: 

Moved,  that  this  conference  send  to  President  Roosevelt,  as  our  unanimous 
recommendation,  the  three-sentence  message  suggested  by  Senator  Thomas: 

First.  There  shall  be  no  strikes  or  lock-outs. 

Second.  All  disputes  shall  be  settled  by  peaceful  means. 

Third.  The  President  shall  set  up  a  proper  war  labor  board  to  handle  these 
disputes. 

That  resolution  was  countered  with  a  substitute  offered  by  the 
representatives  of  management,  which  read  as  follows: 

We  offer  the  following  substitute  motion: 

First.  There  shall  be  no  strikes  or  lock-outs. 

Second.  All  disputes  shall  be  settled  by  peaceful  means. 
•    Third.  The  President  shall  set  up  a  proper  war  labor  board  to  handle  these 
disputes. 

There  is  a  fourth  provision  in  management's  proposal  which  deals 
with  the  question  of  the  closed  shop.  You  will  note  that  the  first 
tliree  proposals  in  both  resolutions  are  identical  in  purport  and  in 
language.  So  I  think  it  is  fair  to  assume  that  both  groups  agreed 
on  the  first  three.  The  President  later  wrote  a  letter  to  the  confer- 
ence, accepting  as  the  agreement  of  the  conference  those  tliree 
proposals: 

First.  There  shall  be  no  strikes  or  lock-outs. 
Second.  All  disputes  shall  be  settled  by  peaceful  means. 

Third.  The  President  shall  set  up  a  proper  War  Labor  Board  to  handle  these 
disputes. 

Afterward,  of  course,  he  did  set  up  the  Board  under  Executive 
order,  which  was  later  succeeded  by  the  present  Board  imder  the 
statute. 

The  point  I  am  getting  at  is  this:  The  agreement  on  the  part  of 
both  labor  and  management  to  this  procedure,  which  in  my  judgment 
constitutes  arbitration,  you  might  say  compulsory  arbitration,  was 
an  agreement  to  a  procedure  which  neither  labor  nor  management 
had  been  willing  to  accept  prior  to  the  beginning  of  the  war;  isn't 
that  correct? 

Mr.  Carey.  That  is  correct,  sir.  We  were  opposed  to  compulsory 
arbitration.  The  only  difference  between  absolute  compulsory 
arbitration  and  this  procedure  is  that  this  was  brought  about  by 
agreement. 

The  Chairman.  I  see.  Now  Mr.  Carey,  do  you  remember  the 
hearing  before  the  subcommittee  of  the  Committee  on  Labor  m 
November  1941  over  which  I  presided?    I  believe  you  testified  there? 

Mr.  Carey.  Yes,  sir;  I  believe  I  did. 

The  Chairman.  You  will  recall,  I  believe,  that  a  proposal  for  com- 
pulsory arbitration  was  made  by  me  at  that  time  and  opposed  by  you? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  You  will  also  recall  that  the  representatives  of  the 
g  National  Association  of  Manufacturers  also  opposed  the  proposal? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  And,  failing  to  get  support  from  either  labor  or 
mdustry,  the  committee  dropped  that  proposal? 

Mr.  Carey.  Yes,  sir. 
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.IThe  Chairman.  So  the  procedure  a^eed  upon  in  this  conference, 
after  l^earl  Harbor,  was  a  departure  from  the  practices  and  the  beliefs 
of  both  management  and  labor,  was  it  not? 

Mr.  Carey.  Yes,  sir;  labor  had  opposed  compulsory  arbitration. 

ine  Chairman.  And  so  had  management? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  But  you  both  agreed  to  it  after  Pearl  Harbor? 
Mr.  Carey.  Yes,  sir. 

of  th^  Chairman.  To  aid  in  the  speedy  and  expeditious  prosecution 

Mr.  Carey.  Yes,  sir. 
•  T^\  Chairman    And  it  was  your  understanding,  was  it  not,  as 
Ss  ^^t    ?  language  of  both  resolutions,  that  it  included  aU 

Mr.  Carey.  Yes,  sir. 

The  Chairman  As  a  matter  of  fact,  section  7  of  the  War  Labor 
^isputes  Act  mcludes  all  disputes  that  materiaUy  affect  the  war 

Mr.  Carey.  Yes;  and  in  a  total  war  we  consider  that  all  disputes 
affect  the  war  effort. 

The  Chairman.  As  a  matter  of  fact  it  is  the  ambition  of  labor,  in 
Its  negotiations  with  management,  always  to  get  a  closed  shop,  or 
the  nearest  thmg  to  it  that  they  can  achieve;  isn't  that  correct? 

Mr.  Carey.  That  is  correct;  yes,  sir. 

The  Chairman.  What  is  your  definition  of  a  closed  shop? 

Mr.  Carey.  A  closed  shop  is  where  the  employer  can  only  hire 
members  of  a  union. 

The  Chairman.  Of  the  particular  union  involved? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  What  is  a  union  shop? 

Mr.  Carey.  A  union  shop  does  not  require  the  employer  to  hire 
only  membep  of  the  union,  but  does  requu-e  that  all  employees 
become  members  of  the  union,  usuaUy  after  a  stated  period  of  30  days 

1  he  Chairman.  What  is  your  definition  of  maintenance  of  mem- 
bership? 

*i.^^*n^'^^^^"  '^^^  maintenance  of  membership  provision  requires 
that  all  present  members  of  a  union,  or  those  that  shall  voluntarily 
become  members  of  the  union,  shall  remam  members  in  good  standing 
for  the  duration  of  the  agreement. 

The  Chairman.  And  as  proposed  by  the  War  Labor  Board  it 
generally  has  an  escape  clause  for  present  members  of  the  union 
does  it  not?  ' 

Mr  Carey.  The  escape  clause  is  not  usually  applicable  durmg  the 
period  of  the  contract,  but  15  days  prior  thereto. 

The  Chairman.  So  that  with  the  escape  clause,  mamtenance  of 
membership  offers  the  opportunity  to  those  men  in  the  union  to 
retire  from  it  or  resign  from  it? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  Does  the  maintenance-of-membership  plan  require 
any  new  employee  to  join  the  union? 

Mr  Carey.  Not  the  maintenance-of-membership  provision  that  is   ' 
usually  contained  m  the  directives  of  the  War  Labor  Board.     There 
are  some  contracts  that  have  provisions  of  that  type.     The  mainte- 
nance-of-membership provision,  as  recommended  by  the  War  Labor 
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Board,  provides  for  the  escape  clause  and  merely  requires  the  people 
that  join  the  union  to  remain  parties  to  the  contract  for  the  duration 
of  the  contract.  The  employers  are  not  permitted  to  walk  out  of 
the  contract,  nor  are  the  members  of  the  union  permitted  to  walk 
out  of  the  contract. 

The  Chairman.  Now  after  the  contract  goes  into  effect,  can  the 
employer,  under  the  maintenance-of-membership  plan,  employ  non- 
union people? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  Do  they  have  to  join  the  union? 

Mr.  Carey.  No,  sir;  but  if  they  join  the  union  they  remain  members 
of  the  union  for  the  duration  of  the  agreement. 

The  Chairman.  But  they  are  not  required  to  become  members  of 
the  union? 

Mr.  Carey.  No,  sir. 

The  Chairman.  And  do  you  consider  that  in  any  sense  a  form  of 
closed  shop? 

Mr.  Carey.  It  is  a  form  of  recognition,  of  which  the  closed  shop 
is  one  of  the  forms.  Maintenance-of-membership  is  a  less  satisfactory 
form  than  the  union  shop,  and  it  is  certainly  not  a  union  shop  nor  a 
closed  shop. 

The  Chairman.  Is  it  entirely  satisfactory  to  labor,  to  organized 
labor? 

Mr.  Carey.  There  might  be  some  conditions  where  the  relation- 
ship between  management  and  the  union  has  developed  to  such  a 
degree  that  it  would  be  aU  that  is  necessary.  But  where  you  have 
a  high  percentage  of  turn-over,  or  where  the  relationship  has  not 
developed,  through  collective  bargaining  on  a  friendly  basis,  between 
the  company  and  the  union,  it  is  not  satisfactory. 

The  Chairman.  Well,  do  you  consider  this  maintenance-of-mem- 
bership plan,  as  developed  by  the  War  Labor  Board,  a  compromise 
arrived  at  for  the  purposes  of  promoting  the  war  effort? 

Mr.  Carey.  I  think  it  was — and  I  might  say  that  I  played  some 
part  in  one  of  the  early  decisions  known  as  the — I  will  think  of  it  in 
a  minute — but  it  effectively  meets  the  present  situation. 

The  Chairman.  Have  you  served  on  the  War  Labor  Board? 

Mr.  Carey.  Yes,  sir;  I  am  now 

The  Chairman  (interposing).  Isn't  it  true  that  this  plan  we  call 
maintenance  of  membership  was  a  compromise  arrived  at  by  the  War 
Labor  Board  because  labor,  on  the  one  hand,  was  seeking  either  the 
closed  shop  or  the  union  shop,  and  the  employers,  or  management, 
on  the  other  hand,  were  resisting  any  form  of  a  closed  shop? 

Mr.  Carey.  I  would  say  "yes." 

The  Chairman.  And  in  order  to  resolve  that  question — ^which  was 
a  question  that  the  conference  held  in  December  1941  could  not  agree 
upon—the  War  Labor  Board  made  what  they  considered  a  com- 
promise to  resolve  the  question  of  the  closed  shop  or  open  shop;  is 
that  correct? 

Mr.  Carey.  I  don't  think  that  that  was  done  at  that  conference. 
The  Chairman.  I  don't  mean  at  the  conference,  it  was  done  by 
the  War  Labor  Board? 
Mr.  Carey.  Yes,  sir. 
The  Chairman.  After  it  was  set  up? 
Mr.  Carey.  After  they  had  gained  experience  by  their  operation. 
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The  Chairman.  For  the  duration  of  the  war? 

Mr.  Carey.  Yes,  sir. 

Mr.  Curtis.  Mr.  Chairman,  will  you  yield  for  just  one  question? 

The  Chairman.  In  just  a  minute. 

Mr.  Carey,  if  I  understand  your  position  about  the  case  we  are 
investigating,  the  Montgomery  Ward  case,  it  is  that  you  think  Mr. 
Avery,  representing  Montgomery  Ward,  regardless  of  his  convictions 
as  to  the  legality  or  nonlegality  of  the  President's  order,  should  have 
obeyed  that  order  and  then  tested  its  validity  in  the  courts? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  You  believe  that  that  same  rule  applies  to  labor 
organizations,  do  you? 

Mr.  Carey.  Yes,  sir. 

The  Chairman.  Who  may  feel  that  an  order  of  the  War  Labor 
Board  exceeds  its  authority,  or  who  may  feel  that  such  an  order  is  not 
fair? 

Mr.  Carey.  That  is  correct;  yes,  sir.  ' 

The  Chairman.  You  recognize,  of  course,  that  on  both  sides  of 
this  question  there  are  people  who  don't  always  do  what  they  ought 
to  do? 

Mr.  Carey.  That  is  correct. 

The  Chairman.  All  right,  Mr.  Curtis. 

Mr.  Curtis.  Prior  to  Pearl  Harbor,  prior  to  the  declaration  of  war, 
in  the  absence  of  voluntarily  accepting  union  maintenance  contracts,  or 
the  union  maintenance  clause,  was  there  any  law  whereby  the  Gov- 
ernment could  compel  the  acceptance  of  the  union  maintenance  clause 
by  an  employer? 

Mr.  Carey.  No,  sir. 

Mr.  Curtis.  That  is  all  I  wanted  to  ask. 

The  Chairman.  All  right,  we  will  take  the  next  witness.  Thank 
you,  Mr.  Carey. 

Mr.  VVolchok,  will  you  give  your  full  name  and  connection  to  the 
reporter? 

STATEMENT  OF  SAMUEL  WOLCHOK,  PRESIDENT  OF  UNITED  RE- 
TAIL,  WHOLESALE  AND  DEPARTMENT  STORE  EMPLOYEES  OF 
AMERICA,  CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 

Mr.  WoLCHOK.  Samuel  Wolchok,  President  of  the  United  Retail, 
Whoesale  and  Department  Store  Employees  of  America,  C.  I.  O. 

Mr.  Chairman  and  members  of  the  committee,  this  hearing  is  being 
held  because  Sewell  Avery  did  not  lay  his  pistol  down  after  Pean 
Harbor  but  has  continued  to  carry  on  his  private  war  against  labor. 
Not  only  has  Sewell  Avery  carried  on  his  private  war  against  labor, 
but  he  has  launched  a  high-powered  campaign  to  inflame  people  into 
believing  that  the  Government  was  using  Nazi  tactics  to  give  special 
privileges  to  labor  and  to  abolish  the  Constitution.  You  remember 
the  poster  that  were  printed,  showing,  on  one  side,  Avery  being  carried 
out  by  two  soldiers,  and,  on  the  other  side,  the  Nazi  Gestapo  arresting 
and  beating  up  a  pushcart  peddler.  Of  course,  the  propaganda  cam- 
paign had  no  rhyme  or  reason.  You  know  and  I  know  that  Sewell 
Avery  is  not  exactly  a  peddler,  nor  is  Montgomery  Ward  a  pushcart. 

If  Churchill  were  here,  he  would  say,  "Some  peddler,  some  push- 
cart.'* And  just  think  of  the  idea  of  the  Nazis  tearing  up  the  Con- 
stitution to  give  special  privileges  to  labor.    The  only  special  privilege 


I  have  ever  heard  the  Nazis  giving  to  working  men  and  their  leaders 
is  the  privilege  of  digging  their  own  graves  and  being  machine-gunned 
into  them. 

Absurd  as  all  this  propaganda  is,  yet  you  know  and  I  know  that  is 
fooling  a  lot  of  people.  I  have  come  before  this  honorable  committee 
of  the  people's  representatives  to  appeal  to  you  to  tell  the  public  the 
true  facts — to  help  assemble  and  tell  the  facts — on  this  case. 

Speaking  for  our  union,  let  me  say  there  has  never  been  any  ques- 
tion of  the  union  getting  special  privileges  from  the  Government,  let 
alone  the  Government  using  Nazi  tactics  to  give  us  special  privileges. 
On  the  contrary,  we  have  never  to  this  day  gotten  justice  from  the 
Government.  What  has  happened  is  simply  that  at  the  first  belated 
attempt  by  the  Government  to  give  us  partial  justice,  Sewell  Avery 
created  such  a  rumpus  that  he  even  frightened  the  Government  into 
dropping  its  attempt  to  enforce  the  law. 

The  facts  are  that  Sewell  Avery  is  still  defying  the  Government  and 
the  laws  of  the  land — ^yes,  and  defying  them  in  time  of  war  when  all 
of  us,  rich  and  poor,  have  a  special  duty  of  not  stirring  up  any  trouble 
that  might  affect  the  prosecution  of  the  war.  The  facts  are  that  the 
workers  in  Montgomery  Ward,  who  eke  out  a  poor  living  on  $20  and 
$25  a  week  wages,  have  obeyed  all  the  laws  and  all  the  directives  and 
orders  of  the  W  ar  Labor  Board  and  the  President,  and  have  yet  to  get 
justice  and  the  equal  protection  of  the  laws. 

The  Supreme  Court  of  the  United  States  bears  the  inscription, 
"Equal  Justice  Under  Law."  That  is  what  we  are  fighting  for: 
Equal  justice  for  the  poor,  equal  justice  for  the  rich,  equal  justice  for 
the  working  class — and  yes — equal  justice  for  Sewell  Avery. 

Before  I  go  into  details  on  the  story  of  our  relations  with  Sewell 
Avery  and  Montgomery  Ward,  I  should  like  to  tell  you  a  few  things 
about  our  union  and  about  our  relations  with  other  employers  gen- 
erally. 

Our  union,  the  United  Retail,  W/Tiolesale,  and  Department  Store 
Employees  of  America,  was  organized  in  1937  under  a  charter  from 
the  C.  I.  O.  Let  me  tell  you  it  is  a  tough  job  organizing  white-collar 
workers — it  is  blood,  sweat,  and  tears  all  the  way. 

The  white-collar  worker,  as  the  Senate  Committee  on  Education 
and  Labor  has  recognized,  is  at  the  bottom  of  the. economic  ladder. 
He  is  at  the  bottom  of  the  ladder  in  time  of  peace  and  in  time  of  war. 
In  time  of  peace  white-collar  wages  are  low  and  working  conditions 
are  bad  because  employers  have  huge  labor  surpluses  of  the  unem- 
ployed to  draw  upon.  The  employers  just  have  to  whistle,  and 
dozens  of  unemployed  will  come  begging  for  a  job  at  a  pittance 
wage.  In  wartime  when  the  labor  market  is  tight  and  the  employers 
are  making  money  hand  over  fist,  white-collar  wages  are,  like  other 
wages,  kept  down  by  the  stabilization  program.  We  are  not  quarrel- 
ing with  the  stabilization  program,  but  it  is  a  fact  that  white-collar 
workers  can't  get  rich  during  the  war. 

You  can  see,  then,  it  is  a  field  of  rocks  and  stones  that  our  union 
has  undertaken  to  cultivate.  In  no  field  are  the  benefits  of  union- 
ization and  collective  bargaining  more  needed  than  in  the  white-collar 
field.  Most  of  the  workers  in  our  field  are  not  even  covered  by  the 
wages  and  hours  law  of  the  Fair  Labor  Standards  Act  of  1938.  They 
are  the  oppressed  of  the  oppressed.  But  because  they  are  so  oppressed 
they  are  afraid  to  join  a  union,  which  is  their  only  help  against  op- 
pression.    They  are  afraid  that  if  they  join  a  union  they  might  lose 
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their  job — a  job  which,  bad  as  it  is,  is  the  only  thing  they  have  to 
live  on.  You  know  how  it  is.  A  worker  who  draws  a  hundred 
dollars  a  week  is  much  more  independent,  much  more  self-respecting, 
than  a  man  or  woman  who  makes  $20  a  week. 

It  has  been  tough  going  to  educate  such  people  and  to  make  them 
understand  that  they  are  free  American  citizens  and  not  slaves  of 
their  employers.  The  Wagner  Act  has  helped  and  helped  a  lot.  But 
the  Wagner  Act  was  not  an  act  of  special  privilege  for  labor — it  was  an 
act  to  free  our  workers  from  serfdom  to  their  employers.  It  was  an 
act  to  outlaw  industrial  espionage  and  Memorial  Day  massacres,  to 
prevent  employers  from  dismissing  workers  who  joined  a  union  and  to 
require  employers  to  bargain  collectively  with  representatives  of  the 
workers'  own  choosing. 

Under  the  protection  of  the  Wagner  Act,  but  mainly  through  our 
own  hard  work,  we  built  up  our  union.  We  organized  locals  in  all 
parts  of  the  country,  and  we  signed  collective  bargaining  contracts 
with  big  stores  and  distributing  houses  throughout  the  country.  Since 
1937  we  have  signed  thousands  of  contracts  which  contain,  not  wild 
promises  but  the  most  elementary  conditions  necessary  for  peaceful 
and  harmonious  relations  between  workers  and  employers.  All  our 
contracts  contain,  first  and  foremost,  inpartial  machinery  for  the  ad- 
justment of  grievances,  a  clause  for  the  protection  of  seniority  rights, 
proper  job  classifications,  and  in  most  of  the  cases  a  union  preference 
shop,  which  is,  of  course,  the  worker's  only  real  protection  against  the 
employer  conspiring  to  break  up  his  union  and  the  workers  having  to 
start  fighting  all  over  again. 

As  to  wages,  before  the  war,  the  workers  and  the  employers  both 
agreed  that  the  industry  is  horribly  underpaid,  and  many  upward 
adjustments  were  made  in  the  direction  of  a  fairer  and  more  livable 
wage  scale.  During  the  war,  when  wage  stabilization  became  the 
order  of  the  day,  our  people  were  harder  hit  than  the  workers  of  any 
other  industry.  But  no  matter  how  unpleasant  the  decisions  of  the 
War  Labor  Board  seemed  to  us,  we  obeyed  and  accepted  them  without 
interruption  of  work. 

Here  are  some  of  the  contracts  we  have  signed  and  renewed  in 
different  parts  of  the  coimtry  before  and  after  Pearl  Harbor: 

R.  H.  Macy  in  New  York  covering  over  10,000  people. 

GimbePs,  3,000. 

Bloomingdales,  2,500. 

Heam's  department  store,  2,500. 

Stem's,  1,500. 

R.  H.  White  in  Boston,  2,000. 

Butler  Bros,  in  St.  Louis,  1,000. 

Rosembaum's  in  Pittsburgh,  500, 

The  Fair  in  Chicago,  2,000. 

Boston  store,  Chicago,  2,000. 

Marshall  Field  warehouses,  400. 

Sam's  cut  rate  stores  (8  in  number),  about  2,000  people. 

Safeway  stores  in  New  York,  about  1,800. 

Rice-Stix  in  St.  Louis,  500. 

J.  C.  Penny,  St.  Louis,  1,000. 

C.  F.  Smith  chain  groceries,  about  2,500  people. 

Hillman's  chain  grocery  in  Chicago,  1,800, 


I  could  go  on  to  tell  you  of  our  contracts  with  national  chains  hke 
Schulte's  cigar  stores;  United  Cigars;  Whalen  drug  stores;  A.  S. 
Beck  shoes;  I.  Miller  shoes;  Simco's  shoes;  Douglas  shoes;  also  in 
other  industries  Hke  the  large  chain  bakeries — Dugan  Bros,  in  Long 
Island  and  New  Jersey;  Loose-Wiles  biscuits,  New  York,  Michigan, 
and  Missouri. 

All  these  contracts — and  I  have  only  given  you  a  partial  list — 
provide  for  union  shop,  seniority  rights,  labor  management  committees. 
Let  me  emphasize  that  most  of  these  contracts  have  been  renewed 
during  this  war  period  without  strife  or  strike. 

I  would  like  to  dwell  a  little  on  our  no-strike  record  during  the  war. 
After  Pearl  Harbor,  President  Murray,  of  the  Congress  of  Industrial 
Organizations,  in  common  with  the  leaders  of  the  other  national  labor 
organizations,  gave  to  the  President  of  the  United  States  a  no-strike 
pledge.  Workers  were  not  to  strike,  but  were  to  submit  their  dis- 
putes with  employers  to  final  adjudication  by  the  War  Labor  Board. 
Our  union  has  lived  up  faithfully,  very  faithfully,  to  the  no-strike 
pledge.  I'll  explain  the  special  circumstances  of  the  Montgomery 
Ward  strike  in  a  little  while. 

When  the  unions  agreed  to  the  no-strike  pledge,  they  did  not 
surrender  the  right  of  collective  bargaining  or  the  protection  of  the 
workers'  interest.  They  merely  agreed  not  to  wield  the  weapon  of 
the  strike  and  abide  by  the  War  Labor  Board  settlements.  As  a 
matter  of  fact,  they  did  not  realize  how  much  they  were  giving  up  in 
the  interest  of  the  war  effort. 

In  the  spring  of  1942,  the  President  announced  his  general  program 
of  economic  stabilization — the  chief  points  being  the  stabifization  of 
prices,  wages,  and  profits.  You  know  how  the  program  has  actually 
worked  out.  Profits  have  not  been  controlled;  they  stand  today  at 
an  all-time  high.  Prices  have  been  controlled  after  a  fashion.  The 
O.  P.  A.  officially  admits  a  26  percent  increase  in  the  cost  of  living 
and  makes  all  sorts  of  apologies  for  the  figures.  Wages,  however, 
have  been  stabilized  under  the  Little  Steel  formula,  which  tells  you 
that  the  most  you  can  get,  if  you  are  strong  enough  to  get  it,  is  15 
percent  over  the  January  1941  rate  of  pay  and  a  correction  for  sub- 
standard rates  of  pay.  Labor  does  not  automatically  get  these  things 
in  the  way  that  the  grocer  and  the  butcher  get  higher  prices.  Labor 
gets  these  things  only  when  it  is  strong  enough  to  persuade  the  em- 
ployer to  grant  them  or  when  it  is  strong  enough  to  fight  the  cases 
through  the  War  Labor  Board;  but  the  most  it  can  get — when  it  gets 
it — is  about  half  of  the  officially  admitted  and  no-longer-can-be- 
covered-iip  rise  in  the  cost  of  living. 

In  other  words,  labor  gave  up  the  right  to  strike  in  favor  of  peaceful 
methods,  and  then  found  that  its  peaceful  methods  were  limited  to  a 
ceiling  of  around  half  the  admitted  increased  cost  of  living.  What 
did  labor  get  in  return? 

Labor  got  in  return  the  adjudication  of  labor  disputes  by  the  War 
Labor  Board  whenever  that  adjudication  can  be  enforced.  Whenever 
the  War  Labor  Board  cannot  enforce  its  awards,  labor  gets  notliing  at 
all — nothing  but  the  run-around  in  exchange  for  giving  up  the  right 
to  strike  and  get  whatever  wages  and  worldng  conditions  it  could  get 
through  the  strike  in  a  tight  labor  market. 

As  you  gentlemen  know,  the  War  Labor  Board  has  held  that  unions 
which  come  to  it  with  an  unblemished  no-strike  record  are  entitled  to 
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a  maintenance  of  membership  clause  in  their  contracts.  Sewell 
Avery  and  his  crowd  have  raised  the  cry  that  this  means  a  closed  shop 
by  Government  order.  And  then  they  contradicted  themselves  by 
shouting  with  equal  vehemence  that  after  12  months  of  a  maintenance 
of  membership  clause  in  our  contract  with  the  Montgomery  Ward 
Chicago  plant,  our  union  represented  less  than  20  percent  of  the 
employees. 

Obviously,  the  unions  are  not  getting  a  closed  shop  or  even  a  union 
preference  shop  when  they  get  a  maintenance  of  membership  clause 
in  a  War  Labor  Board  award.  What  they  get — and  remember,  they 
get  it  only  if  and  when  the  War  Labor  Board  succeeds  in  enforcing  its 
award  on  the  employer — is  the  right  to  keep  as  members  of  the  union 
those  who  do  not  choose  to  resign  within  15  days  after  the  signing  of  a 
collective-bargaining  contract. 

Speaking  for  our  own  union,  let  me  say  we're  not  getting  much  in 
return  for  what  we  are  giving  up.  I  say  to  you,  gentlemen,  if  we  did 
not  have  to  live  up  to  the  no-strike  pledge,  if  we  had  the  right  to 
strike  for  wage  rises  equal  to  the  rise  in  the  cost  of  living — in  fact, 
for  as  high  wages  as  the  traffic  will  bear — if  we  were  free  from  all  the 
wartime  restraints,  I  can  assure  you  that  we  would  get  for  our  workers 
not  a  maintenance-of-membership  contract  but  a  union  shop  from 
Sewell  Avery  or  from  any  employer  where  we  have  organized  the 
workers.  We  would  get  it  by  our  own  strength  and  would  get  it 
without  going  through  the  long-delayed  and  expensive  proceedings  of 
the  governmental  agencies. 

It  is  Mr.  Sewell  Avery  and  not  the  union  who  is  profiting  by  the 
war  restraints  in  labor  disputes.  In  the  ordinary  course  oiF  events  we 
would  have  been  able  to  cope  with  Mr.  Avery  in  the  same  way  that 
the  automobile  workers  coped  with  Henry  Ford,  or  the  steel  workers 
coped  with  the  Girdlers  and  the  Weirs.  Mr.  Avery  is  taking  advan- 
tage of  the  fact  that  we  are  law-abiding  citizens  while  he  lives  above 
the  law.  The  workers  don't  want  to  interfere  with  the  war  effort, 
but  he  doesn't  care  what  happens  to  the  war  effort. 

W^e  knew  that  we  were  up  against  a  tough  customer  when  we  started 
organizing  Montgomery  Ward.  We  knew  that  we  could  expect  all 
sorts  of  fouls  in  the  clinches.  We  knew  that  Sewell  Avery  was  pre- 
pared to  use  all  the  power  and  resources  of  his  $83,000,000  corporation 
to  defeat  collective  bargaining.  We  knew  our  opponent,  but  we  also 
knew  that  no  group  of  workers  needed  union  organization  as  much  as 
did  the  78,000  employees  of  Montgomery  Ward.  I  have  told  you 
that  these  employees  are  at  the  bottom  of  the  ladder  in  the  industrial 
field.  And  now  I  tell  you  that  Montgomery  Ward  employees  are  near 
the  bottom  in  relation  to  other  store  employees  in  the  same  field.  The 
proof  of  this  is  that  in  wage  award  after  wage  award  the  War  Labor 
Board  has  found  that  the  Montgomery  Ward  pay  scale  was  below  the 
level  of  competitors  in  the  same  field. ~ 

Wlien  Sewell  Avery  talks  of  high  principle,  the  Declaration  of  Inde- 
pendence, and  the  fifth  amendment,  I  want  you  people  to  realize  this 
hifalutin  talk  is  just  a  cover  for  a  speed-up  system,  a  low-wage  system, 
and  a  union-busting  system. 

Our  first  experience  with  Montgomery  Ward  dates  to  1937.  When 
our  charter  was  granted  to  us  by  the  C.  1.  O.  on  May  19,  1937,  a  strike 
was  raging  at  Montgomery  \^  ard's  plant  in  Kansas  City,  Mo.  The 
C.  I.  O.  ordered  us  to  take  over  the  strike,  since  it  was  in  our  jurisdic- 
tion.    That  was  our  first  acquaintance  with  this  company  and  the 
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rotten  tactics  that  this  company  has  been  dishing  out  for  many  years. 
Out  of  this  strike  grew  an  unfair-labor-practice  case,  but  it  took  us  5 
long  years  before  an  award  was  handed  down,  fought  through  the 
courts,  and  compliance  attained.  Under  that  award  six  members  of  our 
local  were  reinstated  and  the  company  was  required  to  pay  $30,000  in 
back  pay.  WTiile  we  were  still  fighting  Montgomery  Ward  before  the 
N.  L.  R.  B.  and  in  the  courts,  we  started  organizing  in  Chicago.  On 
August  6,  1940,  we  won  an  N.  L.  R.  B.  election  by  an  overwhelming 
majority  in  the  Schwinn  Warehouse  of  Chicago.  After  the  election  we 
negotiated  for  a  contract  but  got  nowhere.  So  we  proceeded  to  or- 
ganize  the  main  Chicago  plant — that  is,  both  the  retail  store  and  the 
mail-order  house. 

WTien  Sewell  Avery  fought  the  union  by  dismissing  its  members  and 
by  other  methods,  we  filed  charges  of  unfair-labor  practices  against  him 
We  have  had  to  do  this  in  almost  every  organizing  campaign  we 
launched  in  any  section  of  the  Montgomery  Ward  system.  In  recent 
months  we  have  abandoned  the  idea  of  filing  unfair-labor-practice 
charges  because  we  found  that  Sewell  Avery's  lawyers,  with  their  un- 
limited funds,  could  delay  final  adjudication  for  years  and  years. 

I  want  you  to  keep  Sewell  Avery's  record  on  imfair  labor  practices 
clearly  in  mind  when  you  are  told  that  Sewell  Avery  recognizes  the 
principle  of  collective  bargaining.  Just  the  other  day  in  a  proceeding 
before  the  War  Labor  Board,  a  representative  of  Sewell  Avery  stated^ 
and  I  quote: 

Ward's  has  no  quarrel  with  the  principles  of  unionism  *  *  *  Ward's  has 
no  quarrel  with  the  principle  of  collective  bargaining.  Ward's  stands  ready  to 
bargain  collectively  with  any  representatives  selected  by  a  majority  of  employees 
in  a  proper  bargaining  unit. 

I  want  you  to  contrast  these  statements  with  the  record  chalked  up 
by  Sewell  Avery  at  the  National  Labor  Relations  Board.  There  are 
over  50  cases  alleging  violation  of  the  Wagner  Act.  Sewell  Avery  took 
four  of  these  cases  through  the  circuit  courts  of  appeals,  and  the  record 
shows  that  he  lost  thi'ee  of  them  immediately.  In  the  fourth  case  he 
won  a  temporary  technical  victory  but  finally  comphed  with  the 
N.  L.  R.  B.  order  after  a  sUght  change  of  procedure. 

I  want  you  to  contrast  the  assurance  that  "Ward's  stands  ready  at 
any  time  to  bargain  collectively"  with  the  finding  of  the  New  York 
State  Labor  Relations  Board  on  May  8,  1942,  that  Ward's  failed  to 
''bargain  in  good  faith";  and  let  me  add  that  the  ruling  of  the  State 
board  that  Montgomery  Ward  did  not  bargain  in  good  faith  was 
sustained  by  the  New  York  Supreme  Court  and  affirmed  by  the 
appellate  division. 

On  Lincoln's  birthday,  1942,  the  employees  of  the  Chicago  mail- 
order house  and  the  retail  store  voted  to  emancipate  themselves  from 
industrial  bondage.  The  union  received  a  2  to  1  majority  in  the 
mail-order  house  and  a  10  to  1  majority  in  the  retail  store.  Since  that 
time  we  have  won  elections  in  Montgomery  Ward  in  various  parts  of 
the  country. 

We  won  in  Kansas  City;  in  Denver,  Colo.;  in  Trenton,  N.  J.; 
Barre,  Vt.;  Albany,  N.  Y.;  Detroit;  in  Jamaica,  N.  Y.  In  all  these 
places  we  have  won  elections  with  overwhelming  majorities.  Most 
of  our  people  thought  that  winning  an  election  was  winning  the 
battle.  With  Sewell  Avery,  it  turns  out  to  be  the  beginning  of  the 
battle.  After  winning  the  elections  in  Chicago  we  tried  to  negotiate 
a  contract — a  contract  that  would  really  make  the  union  a  coUective 
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bargaining  agent  that  would  protect  employees  against  unjust  dis^ 
missals,  that  would  raise  the  pay  scale  to  the  level  of  competing  firms, 
and  so  on.     Did  we  get  such  a  contract?    No. 

^e  couldn't  strike.  This  was  wartime  and  we  were  morally 
bound  by  our  no-strike  pledge.  The  case  was  put  in  the  hands  of 
the  Federal  Conciliation  Service,  and  a  mediator  was  appointed, 
Father  Haas,  who  is  now  Bishop  Haas.  This  eminent  priest  thought 
our  demands  were  reasonable  and  Sewell  Avery's  labor  relations 
policies  unreasonable.  That  didn't  convince  Sewell  Avery,  and  in 
fact  irritated  him  into  a  blind  rage.  Because  Business  Week,  a 
publication  of  the  great  business  organization  of  McGraw-Hill,  cited 
the  facts  as  found  by  Father  Haas  and  the  Conciliation  Service, 
Sewell  Avery  started  a  million-dollar  libel  suit  against  McGraw-Hill. 
A  few  months  ago  he  started  a  libel  suit  against  our  union.  A  few 
weeks  ago  he  started  a  million-dollar  libel  suit  against  the  Chicago 
Sun.  If  you  gentlemen  were  not  protected  by  congressional  inMnunity, 
I  would  warn  you,  ''Look  out!  Mr.  Avery  is  going  to  start  another 
libel  suit." 

During  the  summer  of  1942,  the  case  of  Montgomery  Ward  went  to 
the  War  Labor  Board.  A  panel  was  appointed  to  hear  both  sides. 
After  the  evidence  was  in.  Dean  Garrison  wrote  us  a  letter — that  is, 
Sewell  Avery  and  myself — asking  us  to  get  together  and  settle  the 
controversy.  I  had  met  Mr.  Avery  once  before  in  1941 — and  gotten 
nowhere  with  him — but  I  went  again  on  August  6,  1942,  and  had  a 
9-hour  session  with  him. 

Now,  let  me  tell  you,  Mr.  Curtis,  what  I  meant  when  I  said  he 
ordered  us  to  strike,  if  you  don't  mind.  During  the  9-hour  conversa- 
tion that  I  had  with  Mr.  Avery 

Mr.  Curtis  (interposing).  When  was  this  conversation? 

Mr.  WoLCHOK.  August  6,  1942. 

Mr.  Curtis.  And  it  was  at  that  conversation  that  he  told  you  to 
strike  in  March  or  April  of  1944? 

Mr.  WoLCHOK.  Let  me  complete  my  statement,  Congressman 
Curtis,  and  then  I  will  answer  questions. 

When  I  was  over  there  during  this  time,  discussing  with  Mr.  Avery 
the  question  on  hand,  there  were  four  points  involved.  First,  there 
was  the  question  of  what  kind  of  a  shop  it  should  be,  maintenance  of 
membership,  closed  shop,  or  union  shop.  After  2  hours'  discussion 
on  that,  we  got  nowhere. 

Then  we  discussed  the  question  of  arbitration.  I  couldn't  get 
anywhere  at  all  with  him  after  about  2  hours. 

And  then  we  discussed  the  question  of  seniority.  We  took  it  in 
rotation.     We  got  nowhere  on  that,  too. 

Then  finally,  I  offered  him  the  following:  I  said,  "Mr.  Avery,  I  will 
tell  you  what  we  are  going  to  do.  You  sign  a  one-sentence  contract 
and  we  will  settle  this  question." 

He  said,  "What  is  it?'; 

"I  will  tell  you  what  it  is.  In  case  of  a  disagreement,  no  matter 
what  it  is — whether  it  is  wages,  whether  it  is  hours,  or  whatever  it  is, 
working  conditions  or  what — iit  we  cannot  agree  among  ourselves  as 
it  goes  through,  between  the  worker  and  his  managers,  store  manager 
or  plant  manager  or  whatever  it  is,  who  come  to  you  and  me,  if  we 
cannot  agree  we  shall  then  call  in  an  impartial  man.  Whatever  his 
decision  is,  it  shall  be  binding  on  both."  I  said,  'That  is  going  to 
be  the  contract." 
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He  said,  "No,  absolutely  no.  No  outsider  is  going  to  run  my 
business." 

I  said,  "An  arbitrator  is  an  outside  man.  Arbitration  is  a  form 
that  everybody  accepts — Government,  labor,  anywhere;  in  sports,  in 
baseball  games,  anywhere  at  all,  an  umpire  in  the  business." 

He  said,  "Nothing  doing." 
•    "Then,  Mr.  Avery,"  I  said  to  him,  "what  do  you  expect  us  to  do? 
Do  you  want  to  have  strike  and  strife  throughout  your  entire  organ- 
ization all  over  the  country?     You  are  located  practically  in  every 
State  of  the  Union." 

He  said,  "Go  right  ahead,  Mr.  Wolchok,  and  strike  your  head  off." 

That  is  why  I  have  said  that  he  wants  that. 

Let  me  point  out  one  more  thing  to  you,  Congressmau,  and  I  will 
then  answer  your  questions.  What  happened  during  that  time?  I 
withheld  that  from  our  workers,  because  they  were  ready  to  strike, 
and  I  said,  "No;  we  are  going  to  try  and  try  again.  There  are  some 
agencies  in  this  country  who  might  make  Mr.  Avery  hve  up  to  rea- 
sonable conditions." 

That  is  why  I  have  said  to  you,  when  you  said  "WTio  ordered  a 
strike?"  I  said,  "Avery  ordered  it."     He  began  to  order  it  in  1937. 

Mr.  Curtis.  Now,  you,  in  your  statement  that  he  ordered  this 
strike,  knew  we  were  referring  to  the  strike  in  April  or  May  of  1944? 

Mr.  Wolchok.  Surely. 

Mr.  Curtis.  And  you  base  the  fact  that  he  directed  you  to  strike, 
upon  that  statement  that  he  made  on  August  6,  1942? 

Mr.  Wolchok.  No,  Mr.  Curtis.  This  is  part  of  the  direction,  as  I 
have  put  it,  because  a  series  of  other  incidents  have  accumulated, 
day  after  day  aud  month  after  month  and  year  after  year— because 
this  is  a  question  of  several  years  —and  that  has  accumulated,  which 
has  pointed  directly^  that  all  Mr.  Avery  wants  is  a  strike — nothing  but. 

Air.  Curtis.  Now,  did  he  ever  specifically  tell  you  to  strike,  and 
direct  this  strike  that  occurred  this  spring  in  1944? 

Mr.  \\'oLCHOK.  No;  but  I  hope  you  have  accepted  my  explanation. 

Mr.  Curtis.  Yes,  sir.     Thank  you. 

Mr.  Wolchok.  The  first  thing  Mr.  Avery  said  to  me  was,  "You've 
got  a  contract,  what  more  do  you  want?"  I  asked  him  what  he 
meant,  and  it  turned  out  that  to  him,  wimiing  an  election  was  all 
there  was  to  a  collective  bargaining  contract.  It  was  something  like 
winning  a  medal  or  a  decoration.  After  you  win  it,  what  else  is  there 
to  do?  Employee  grievances?  Well,  the  company  will  take  care  of 
them  the  way  they  have  always  done. 

The  attitude  of  Sewell  Avery  toward  the  union  and  toward  the 
Government  has  been  never  to  do  anything  until  he  has  exhausted 
all  the  legal  means  of  obstruction,  and  then  to  sabotage  the  law  by 
obeying  only  the  letter  of  the  law  and  not  the  spirit.  Yes,  he  recog- 
nizes the  Wagner  Act  after  two  circuit  courts  of  appeals  have  con- 
victed his  company  of  committing  the  same  crime  twice.  He  recog- 
nizes employee  bargaining  elections,  but  does  he  bargain  with  the 
unions  that  are  chosen  at  these  elections?     I  say  "No." 

The  only  collective  bargaining  contract  we  have  ever  had  with 
Montgomery  Ward  was  ihe  12-month  contract  signed  with  Local  20 
in  Chicago  after  twice  being  ordered  by  the  President  of  the  United 
States,  and  even  that  contract  was  regarded  (by  the  company)  only 
as  "a  so-called  agreement."    In  all  other  cases  we  have  never  been 
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able  to  get  to  first  base.  For  Detroit  and  Jamaica  we  pushed  pro- 
ceedings through  the  War  Labor  Board,  but  the  company  tied  up  the 
War  Labor  Board  orders  by  going  to  the  coiu*ts  for  injunctions. 

Do  you  want  to  see  what  Sewell  Avery  means  by  collective  bargain- 
ing? Here  is  the  type  of  contract  he  offers.  I  have  a  type  of  contract 
here  that  was  offered  to  us  by  the  company,  and  if  the  chairman 
doesn't  mind,  I  want  to  read  one  clause  and  then  put  it  in  the  record. 

The  Chairman.  That  may  be  done. 

Mr.  V*  OLCHOK.  Article  IV  of  the  contract  deals  with  grievances  the 
way  the  company  wants  to  deal  with  them: 

Grievances  may  be  presented  by  an  employee  personally  or  through  a  union 
representative,  as  the  employee  desires. 

A  grievance  may  be  presented  first  to  the  department  manager. 

Any  grievance  not  sntisfactorily  adjusted  within  5  days  may  then  be  presented 
to  the  management  board  member  within  whose  jurisdiction  the  employee  is 
employed. 

Any  grievance  not  satisfactorily  adjusted  within  5  days  after  presentation  to 
the  appropriate  management  board  member  may  be  presented  to  the  house 
manager,  or  such  representative  as  he  may  designate. 

Any  grievance  not  satisfactorily  adjusted  within  5  days  after  presentation  to 
the  house  manager  or  his  designated  representative,  may  be  presented  to  the 
president  of  the  company  or  such  representative  as  he  may  designate.  The 
president  of  the  company  or  his  appointed  representative  will  reach  and  report 
decision  within  5  days. 

(The  agreement  referred  to  is  as  follows:) 

Agreement 
This  Agreement,  made  and  entered  into  this 


day  of 


-,  1944,  by 


and  between  Montgomery  Ward  &  Co.,  Incorporated,  an  Illinois  corporation, 
hereinafter  called  the  Company,  and  United  Retail,  Mail  Order  &  Warehouse 
Employees  Union,  Local  #40,  affiliated  with  the  Congress  of  Industrial  Organiza- 
tions, an  unincorporated  association  of  Menands,  New  York,  hereinafter  called 
the  Union. 

WITNESSETH 

Whereas  the  Company  operates  a  mail-order  house  at  Menands,  New  York; 
and 

Whereas  the  Union  has  been  certified  by  the  New  York  State  Labor  Relations 
Board  as  the  representative  of  all  regular  full-time  employees  and  all  regular 
part-time  employees  in  the  mail-order  house,  including  warehouse  employees  in 
Albany  and  Troy,  New  York  (excluding  executives;  department  managers; 
supervisory,  confidential,  and  protection  department  employees);  and 

Whereas  the  employees  covered  by  this  Agreement  are  the  above  designated 
employees  of  the  Company  at  Menands,  New  York: 

Now,  therefore,  the  parties  hereto  agree  as  follows: 

ARTICLE    I 

Section  1.  The  Company  recognizes  the  union  as  the  sole  collective-bargaining 
agency  for  the  employees  above  designated. 

Section  2.  The  employees  are  free  to  join,  not  to  join,  or  to  resign  from  the 
union  as  they  wish. 

ARTICLE    11 

A  normal  week's  work  shall  consist  of  forty  (40)  working  hours.  Time  worked 
in  excess  of  forty  (40)  hours  in  any  one  (1)  week  shall  be  considered  overtime 
and  compensated  for  at  the  rate  of  time  and  one-half. 

ARTICLE  in 

Section  1.  The  minimum  and  maximum  hourly  wage  rates  for  all  job  classifi- 
cations covered  by  this  contract  shall  be  as  set  forth  in  Exhibit  "A"  attached 
hereto. 


Section  2.  The  schedule  of 'rate  ranges  and  job  classifications  in  Exhibit  "A" 
shall  not  operate  to  reduce  the  wage  of  any  employee. 

Section  3.  All  time  worked  on  Sunday  shall  be  paid  for  at  the  rate  of  time  and 
one-half. 

Section  4,  All  time  worked  on  holidays  shall  be  paid  for  at  the  employee's 
regular  rate,  in  addition  to  any  holiday  pay  which  may  be  due. 

Section  5.  No  employee  shall  be  required  to  work  less  than  four  (4)  hours  in 
any  workday. 

ARTICLE    IV 

Grievances  may  be  presented  by  an  employee  personally  or  through  a  union 
representative,  as  the  employee  desires, 

A  grievance  may  be  presented  first  to  the  Department  Manager. 

Any  grievance  not  satisfactorily  adjusted  within  five  days  may  then  be  pre- 
sented to  the  Management  Board  Member  within  whose  jurisdiction  the  employee 
is  employed. 

Any  grievance  not  satisfactorily  adjusted  within  five  days  after  presentation 
to  the  appropriate  Management  Board  Member  may  be  presented  to  the  House 
Manager,  or  such  representative  as  he  may  designate. 

Any  grievnce  not  satisfactorily  adjusted  within  five  days  after  presentation 
to  the  House  Manager  or  his  designated  representative,  may  be  presented  to  the 
President  of  the  Company  or  such  representative  as  he  may  designate.  The 
President  of  the  Company  or  his  appointed  representative  will  reach  and  report 
a  decision  within  five  days. 

ARTICLE   V 

The  Company  in  filling  vacancies  and  in  determining  lay-offs  and  call  backs, 
shall  consider  length  of  service,  experience,  ability,  and  performance. 

ARTICLE    VI 

All  employees  shall  be  granted  one  week's  vacation  with  pay  after  one  year  of 
continuous  service  averaging  twenty  or  more  hours  per  week,  and  two  weeks' 
vacation  with  pay  after  two  or  more  years  of  continuous  service,  averaging  twenty 
or  more  hours  per  week. 

Employees  shall  take  their  first  two  vacations  during  the  twelve  month  period 
following  their  first  and  second  anniversary  dates,  respectively.  Employees  may 
take  their  third  and  subsequent  vacations  at  any  time  during  the  calendar  year, 
beginning  with  the  calendar  year  following  their  second  anniversary  date. 

At  least  six  months  must  elapse  between  vacations,  and  vacations  cannot  be 
accumulated  from  year  to  year. 

A  holiday  falling  within  an  employee's  vacation  period  on  a  day  on  which  the 
employee  normally  works  entitles  him  to  an  additional  day  of  vacation  with  pay 
for  each  such  holiday. 

Each  employee  shall  arrange  the  time  at  which  his  vacation  is  to  be  taken  to  the 
satisfaction  of  his  department  head. 

ARTICLE  VII 

New  Year's  Day,  Memorial  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving 
Day,  and  Christmas  Day  shall  be  considered  holidays.  Part-time  employees 
who  have  averaged  at  least  twenty  (20)  hours  work  per  week  for  four  (4)  weeks 
preceding  a  holiday  and  regular  full-tin(ie  employees  will  be  paid  for  holidays  if 
they  are  at  work  on  the  working  days  preceding  and  following  the  holiday,  pro- 
vided the  holiday  falls  on  a  day  on  which  the  employee  normally  works.  When 
a  holiday  falls  on  Sunday,  the  following  day  shall  be  observed  as  a  holiday. 

ARTICLE  VIII 

None  of  the  provisions  of  this  Agreement  and  no  modification  thereof  shall  be 
binding  upon  the  Company  until  countersigned  by  the  Company's  Manager  of 
Labor  Relations, 

ARTICLE  IX 

This  agreement  shall  be  and  remain  in  force  for  one  year  from ,  1944, 

and  thereafter  from  year  to  year,  unless  either  party  gives  written  notice  'to  the 
other  at  least  thirty  (30)  days  prior  to  the  termination  date  in  any  year  that  it 


484    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.   485 


does  not  wish  to  continue  the  agreement;  provided,  however,  that  either  party 
may,  at  any  time  after  the  date  hereof,  cancel  or  renegotiate  Article  II  or  Article 
III,  or  both,  by  giving  thirty  (30)  days'  written  notice  of  such  cancellation  or 
desire  to  renegotiate  to  the  other  party. 

In  witness  whereof,  the  parties  hereto  have  caused  this  agreement  to  be  signed 

by  their  respective  officers  this day  of ,  1944. 

Montgomery  Ward  &  Co.,  Incorporated, 

By 

House  Manager. 

Countersigned 

Manager  of  Labor  Relations. 

United  Retail,  Mail  Order  &  Ware- 
house Employees  Union,  Local  #40, 
C.  I.  O. 
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Exhibit  A 


Job  dmssifieation 


Class  I-A 

Clerk 

Matron 

Messenger — A 

Package  sealer 
«       Preparation  clerk — Grade  1-A 

Scaler — A 

Sign -out  clerk — Grade  1 

Sorter — A 
Cla&s  I-B 

Bus  boy 

Dish  or  pot  washer 

Messenger — B 

Scaler— B 

Sorter— B 

Supplv  boy 
Class  I-C_'_ -. 

Porter 
Class  II-A 

Addresser — Grade  1 

Adjuster — Grade  1 

Catalog  request  reader 

Catalog  sales  clerk — A 

Checker — Grade  1 

Completer  packer 

File  clerk — Grade  1 

Index  clerk 

Longhand  entry  clerk 

Lister 

Mail  opener 

Order  filler — A 

Passenger  elevator  operator 

Phone  clerk 

Preparation  clerk — Grade  2-A 

Pricer — Grade  1 

Proofreader 

Record  clerk — Grade  1 

Returned  goods  clerk — Grade  1-A 

Scheduler 

Sign -out  clerk — Grade  2 

Single  biller 

Special  test  clerk 

Stock  helper — A 

Tag  puller 

Transfer  clerk 

Waitress  and  counter  clerk 

Zoner 


Minimum  and  maximum 
hourly  rates 

$0.45-$0.  55 


51-    .65 


60-    .70 
45-    .  65 


Job  ciasaification 
Class  II-B . 

Checker-packer — B 

Order  filler — B 

Package  censor 

Packei--B 

Preparation  clerk — Grade  2-B  ^ 

Scaler  and  biller — B 

Stock  helper — B 
Class  II-C 

Catalog  sales  clerk — C 

Elevator  or  tractor  operator 

Freight  handler 

Order  fillei--C 

Packer — C 

Paper  baler 

Preparation  clerk — Grade  2-C 

Stock  helper — C 
Class  III-A 

•  Addresser — Grade  2 
Adjuster — Grade  2 
Cashier 

I     Checker — Grade  2-A 
Correspondent — Grade  1 
Divert  clerk — A 
Error  correction  clerk 
File  clerk — Grade  2 
Multiple  biller 

Order  and  correspondence  reader 
Pricer — Grade  2 
Prioritv  sales  clerk 

•  Receiving  checker — A 
Record  clerk — Grade  2 
Refund  clerk 
Stockman — A 

Time  pavment  sales  clerk 
Class  III-C-I 

Mail  dispatcher 

Receiving  or  shipping  checker 

Returned  goods  clerk — Grade  2-C 

Rug  or  pipe  order  filler 

Stockman — C 
Class  IV-A 

Accuracy  control  clerk — A 

Adjuster — Grade  3-A 

Auditor — Grade  1 

Checker — Grade  3 

•  Correspondent — Grade  2-A 
Distribution  clerk 
Freight  settlement  clerk 
General  cashier 
Information  clerk — Grade  1-A 
Merchandise  examiner — A 
Payment  clerk 
Production  control  clerk-A 
Record  clerk — Grade  3 
Router 

Senior  index  clerk 

Special  attention  order  reader 

Stenographer 

Time  payment  unit  clerk 

Timekeeper 

Class  IV-C 

Adjuster — Grade  3-C 
Claim  clerk — Grade  1 
Correspondent — Grade  2-C 
Information  clerk — Grade  1-C 


Afintmum  and  maxtmum 
hourly  rates 

$0.  51-$a70 


60-    .80 


51-    .70 


65-    .90 


55-    .75 


.70-    .95 
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Minimum  and  maximum 
Job  classification  hourly  rates 

Class  IV-C — Continued. 

Merchandise  examiner — 0 

O.  S.  and  D.  clerk 

Rate  clerk — Grade  1-C 

Shipping  and  receiving  irregularity  clerk 
Class  V-A $a65-$0.  85 

Adjuster — Grade  4- A 

Auditor — Grade  2-A 

Correspondent — Grade  3-A 

Record  Clerk — Grade  4 

Spetial  attention  clerk — A 
Class  V-C 75-  1.00 

Adjuster — Grade  4-C 

Auditoi— Grade  2-C 

Claim  clerk— Grade  2 

Correspondent — Grade  3-C 

Rate  clerk — Grade  2 

Special  attention  clerk — C 
Class  VI-A-1 ,---- 51-    .70 

Mimeograph  ojjerator 

Seamstress 

Sign  painter 

Stencil  cutter 

Typist 
Class  VI-A-2 .55-    .75 

Calculator  operator 

Ediphone  operator 

Receptionist 

Switchboard  operator 

Teletype  operator 
Class  VI-A-3 --      .60-    .85 

Bookkeeping  machine  operator 

Cornelly  machine  operator 

Monogram  machine  operator 

Multigraph  operator 

Pharmacist — A 

Moon  Hopkins  machine  operator 

Preinteryiewer 
Class  VI-A-4 - 75-    .95 

Secretary — Grade  1 
Class  VI-A-5 r 85-1.05 

Secretary — Grade  2 
Class  VI-A-6 - .  95-  1.  25 

Secretary 
Class  VI-C-1 60-    .70 

Kitchen  help 
Class  VI-C-2 -- - 60-    .80 

Outside  laborer 

Painters'  helper 
Class  VI-C-3 .65-    .90 

Crater 

Draftsman 

Driver 

Electricians'  helper 

Glazier 

Shoemaker 

Tailor 
Class  VI-C-4 - 70-    .95 

Assistant  cook 

Engravers'  apprentice 

Fireman 

Jewelers'  apprentice  > 

Watchmakers'  apprentice 

Watchman 
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Minimum  and  maximum 
hourly  rates 

$0.  80-$l.  00 


.90-  1.  10 


1.  00-  I.  20 


I.  00-  1.  50 


Job  classification 

Class  VI-C-5 _ 

Painter 
Class  VI-C-6 

Carpenter 

Electrician 

Mechanic 

Plumber 

Refinisher 

Repairman                         ^^ 
Class  VI-C-7 ._ 

Cook 

Pastry  cook 

Printer 
Class  VI-C-8 

Engraver 

Jeweler 

Watchmaker 

Mr.  WoLCHOK.  Now,  on  this  question,  I  said  to  Mr.  Avery,  "One 
more  step,  an  impartial  man.  How  can  you  tell  about  somebody  ia 
Oshkosh,  or  in  any  part  of  the  country,  where  a  manager  dismisses 
the  employee?  The  employee  might  be  wrong,  to  begin  with,  or 
maybe  the  manager  might  be  wrong;  but  when  it  comes  to  your  desk 
it  is  a  one-sided  story.  Then  an  employee  is  fired  unjustly.  Hasn't 
this  employee  a  right  to  come  before  an  impartial  man  and  say,  *  I  was 
fired  because  the  manager  wanted  me  to  work  80  hours  a  week.' 
Maybe  the  manager  wanted  him  to  do  something  else." 

He  said,  '*  We  do  no  wrong;  we  do  no  wrong." 

Mr.  CuRTiss.  Where  was  that  contract? 

Mr.  WoLCHOK.  This  was  offered  lately  in  Albany,  N.  Y.,  when  we 
had  negotiations  with  the  company. 

Does  this  contract  protect  the  employees  against  discrimination  in 
promotions?  No.  Does  it  provide  for  the  impartial  settlement  of 
grievances?  No.  The  section  on  grievances  provides  that  grievances 
ma,y  be  presented  through  an  employee  personally  or  through  the 
union.  The  union  is  simply  a  post-office  box  through  which  a  worker 
may  send  his  grievances. 

I  want  to  explain  that  at  this  point.  In  our  recent  negotiations, 
when  we  discussed  the  question  of  grievances,  they  said  that  the  only 
thing  that  they  would  do  is  meet  with  us.  That  means  after  we  reach 
some  understanding;  and  that  is  all,  that  is  the  end  of  it.  Whatever 
the  manager  decides,  then  we  go  up  the  further  steps,  as  I  have  told 
you  before. 

Just  the  other  day,  at  a  War  Labor  Board  proceeding,  a  represen- 
tative of  Montgomery  Ward  explained  what  the  company  meant  by 
collective  bargaining  and  grievance  procedure.  He  was  asked 
whether,  since  the  new  election  in  Chicago,  the  company  was  ready 
to  bargain  collectively.  *'Sure,"  he  said.  "We  offered  to  set  up  the 
old  grievance  procedure  of  the  expired  contract — everything  but  the 
last  step." 

"And  what  was  the  last  step?"  he  was  asked. 

The  last  step,  it  turned  out,  was  the  settlement  of  disagreements 
through  an  impartial  arbitrator. 

"How  can  grievance  procedure  be  satisfactory  without  this  last 
step?"  the  Montgomery  Ward  man  was  asked. 

"Well,"  he  said,  "in  case  of  dispute,  we  have  President  Ryan  of 
Montgomery  Ward  settle  the  matter." 
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"Is  he  impartial?"  "Well,"  said  the  Montgomery  Ward  man, 
"the  union  acts  on  the  theory  that  there  is  a  conflict  of  interest 
between  the  workers  and  the  management.  We  believe  that  the 
interests  of  the  workers  and  the  management  are  identical." 

Now,  I  don't  know  what  it  is,  maybe  you  can  explain  that. 

In  other  words,  Sewell  Avery's  idea  is  that  when  he  and  I  have  a 
dispute  he  settles  it  because  there  is  no  conflict  of  interest.  He  doesn't 
say  that  an  impartial  arbitrator  should  settle  it,  he  doesn't  say  that  I 
should  settle  it — he  says  that  he  should  settle  it. 

The  thing  would  be  funny  if  it  weren't  so  tragic.  Mr.  Avery  simply 
doesn't  want  to  budge  a  step  unless  he  is  compelled  to  do  so  by  force. 
As  a  law-abidmg  citizen  and  as  head  of  a  law-abiding  union,  w^o 
believes  in  obeying  both  the  spirit  and  the  letter  of  the  law,  I  think 
this  attitude  is  terrible  in  time  of  peace.  It  is  a  tragic  scandal  in 
time  of  war.  In  time  of  peace,  when  an  employer  shuffles  his  feet 
and  uses  the  law's  delays  to  sabotage  collective  bargaining,  the  union 
is  free  to  use  the  power  of  the  strike  weapon  to  bring  him  to  terms. 
In  time  of  war  we  want  to  put  aside  the  strike  weapon,  we  put  aside 
the  right  to  bargain  for  wages  as  high  as  the  traffic  will  bear— we  put 
all  that  aside  on  the  assurance  that  there  will  be  quick  and  impartial 
machinery  for  the  settlement  of  labor  disputes.  Then  we  find  that 
Mr.  Avery  objects.  He  wants  to  litigate.  He  wants  to  fight  in  the 
courts  until  kingdom  come.  He  refuses  to  recognize  that  the  Govern- 
ment of  the  United  States — his  Government  and  my  Government 
and  your  Government — has  a  war  on  its  hands,  and  that  all  of  us 
want  to  get  on  with  the  war  and  want  to  help  the  Government  in 
every  way  possible.  He  wants  to  carry  on  litigation  as  usual;  he 
wants  to  carry  on  obstruction  as  usual,  even  if  it  means  paralyzing 
the  activities  of  Government,  even  if  it  means  destroying  the  struc- 
ture of  industrial  peace  and  leads  to  the  abandonment  of  labor's 
no-strike  pledge  and  to  the  collapse  of  economic  stabilization.  Yes, 
though  the  heavens  may  fall,  Sewell  Avery  must  have  his  way. 

The  series  of  events  which  began  in  Chicago  last  November  are  a 
perfect  illustration  of  Sewell  Avery's  rule-or-ruin,  I-am-above-thc- 
Goveriunent  tactics.  The  collective  bargaining  "contract,"  which  he 
had  signed  after  twice  being  ordered  to  do  so  by  the  President,  was 
due  to  expire  on  December  8,  1943.  Some  time  in  November  we  were 
informed  that  according  to  the  company  the  union  no  longer  repre- 
sented a  majority  of  the  employees  in  the  retail  store  and  in  the  mail- 
order house.  We  were  also  told  that  the  company  would  recognize 
the  union  onlv  in  the  Schwinn  warehouse,  the  administration  mainte- 
nance and  the  central  printing  and  photographic  department  and 
display  factory. 

This  maneuver  of  the  company  was  based  on  deliberate  falsehood 
and  was  the  first  step  in  an  unscrupulous  campaign  to  destroy  the 
union.  As  long  as  the  contract  was  in  operation,  the  voluntary 
check-off  dues  handled  by  the  company,  plus  the  dues  that  were  being 
turned  over  individually  to  the  union,  proved  conclusively  that  we 
had  a  decisive  majority  in  all  units.  Yet  the  company  claimed  that 
we  represented  only  20  percent  of  the  employees.  The  company 
sought  to  raise  this  fictitious  representation  issue.  It  raised  the  issue, 
not  because  it  was  in  doubt  as  to  facts,  not  because  it  was  ready  to 
bargain  with  the  union  if  it  was  once  more  demonstrated  that  the 
union  represented  a  majority,  but  simply  because  it  hoped  that  under 
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the  conditions  of  terror  which  would  follow  the  expiration  of  the  con- 
tract and  under  the  gerrymandering  of  bargaining  units  which  it 
demanded,  the  union  would  be  unable  to  establish  that  it  continued 
to  represent  a  majority  of  the  employees.  Yet  all  the  time  the  com- 
pany had  proof  of  the  union's  majority  at  the  time  they  raised  the 
representation  question. 

Now,  Mr.  Chairman,  I  would  like  to  show  you  something  to  prove 
that.  I  have  here  a  photostatic  copy  of  the  last  dues  check-off  that 
the  company  sent  us  for  the  month  of  December.  The  company,  in 
its  own  figures,  said  the  following:  That  the  unit  that  we  represent 
has  about  4,700  workers^ — that  is  correct,  I  think,  it  is  in  the  record — 
and  therefore,  20  percent  would  be  what?    About  900  and  something. 

I  have  a  check  here  for  $2,048,  and  on  top  of  the  check  it  says  aa 
follows: 

Union  dues  deducted  on  December  1,  1943, — 2,225;  Dues  payable  Congress 
of  Industrial  Organizations  Local  20,  $2,048. 

Here,  Mr.  Chairman,  is  the  check,  if  you  don't  mind  showing  it  to 
the  members.     [Check  handed  to  the  chairman.] 

The  Chairman.  All  right,  you  may  proceed,  Mr.  Wolchok. 

Mr.  Wolchok.  Mr.  Chairman,  this  proves  conclusively  that  the 
company  was  lying  yesterday. 

Gentlemen,  I  am  not  guessing  as  to  Mr.  Avery's  motives 

Mr.  Dewey  (interposing).  I  think  it  might  be  well  to  put  in  there- 


you  mentioned  4,700  employees,  and  2,000.     What  is  the  relationship, 
is  it  a  dollar  a  month? 

Mr.  Wolchok.  A  dollar  a  month,  sir. 

By  the  way,  it  is  the  lowest  dues.  I  want  at  this  point,  Congress- 
man Dewey,  to  say  that  hundreds  of  men  are  paying  dues  without  a 
check-off,  because  many  of  them  didn't  want  to  have  their  dues 
checked  off  because  they  didn't  want  the  company  to  know  that  they 
are  union  men,  so  they  came  to  the  union  oflSce  and  paid  dues — there 
are  hundreds  of  those. 

Now,  of  course,  I  want  to  mention  this  check  to  show  that  the 
company's  contention,  not  only  before  the  War  Labor  Board,  but 
coming  before  you  and  saying  we  didn't  have  a  majority — I  remember 
one  of  you  asking  Barr  the  question,  "Can  you  prove  that  the  union 
only  represented  20  percent?"  He  said,  ''Sure,"  and  he  started 
fumbUng  with  his  papers  like  that  [indicating]. 

I  was  saying  to  myself  all  the  time,  "Why  are  you  lying?"  because 
we  had  their  own  check. 

Mr.  Curtis.  May  I  ask  a  question  about  this  check  right  here? 

The  Chairman.  Yes. 

Mr.  Curtis.  This  covers  the  employees  at  what  places  in  Ward's 
properties  in  Chicago? 

Mr.  Wolchok.  This  covers  the  Schwinn  warehouse,  the  retail 
store,  the  mail-order  house,  and  the  other  four  units  that  I  mentioned 
here,  the  photographic  unit,  the  display  factory,  and  the  rest  of  them, 

Mr.  Curtis.  All  seven  of  them? 

Mr.  Wolchok.  All  seven  units. 

Mr.  Curtis.  Will  you  supply  for  the  record  a  break-down  of  how- 
much  of  th^t  came  from  each? 

Mr.  Wolchok.  I  think,  Mr.  Curtis,  the  company  can  do  it  much 
better,  and  I  will  tell  you  why:  We  haven't  jurisdictional  boundaries- 
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on  our  union  men.     They  have  jurisdictional  boundaries  in  their 

factory. 

Mr.  Curtis.  The  reason  I  raised  the  question  is  that  they  contended 
that  they  didn't  dispute  your  majority  in  five  of  these  units. 

Mr.  \V  OLCHOK.  I  would  like  to  answer  this  question  if  the  chairman 
will  allow  me.  The  election  will  prove,  if  you  have  read  the  election 
returns,  that  the  four  units,  128  ballots  were  cast  in  these  four  units, 
that  is  all  we  represent,  about  128  to  150  people.  We  took  100  for  the 
union  and  28  no  votes,  in  these  four  units.  Of  course,  we  represented 
them.  But  this  check  also  proves  that  we  represented  the  mail-order 
house,  too;  that  we  represented  the  store,  too;  that  we  represented  the 
Schwinn  warehouse,  too. 

Let  me  prove  something  else.  Congressman  Curtis.  If  you  deduct 
the  store  separate,  the  Schwinn  warehouse  separate,  we  still  have  a 
majority  in  the  mail-order  house.  If  you  take  off  each  and  every 
member  according  to  the  election  returns,  we  still  had  a  majority,  in 
spite  of  what  they  carried  on ;  and  I  wish  I  had  the  time  to  tell  you 
what  they  carried  on  in  order  to  be  sure  we  were  going  to  lose.  By 
the  way,  they  thought  that  we  were  going  to  lose. 

My  adviser  tells  me  that  if  you  deduct  the  Schwinn  warehouse  and 
the  mail-order  house,  we  have  a  majority  in  the  store,  too.  But  that 
is  his  responsibility.  Altogether,  I  think  we  have  demonstrated  that 
there  is  a  good  majority. 

The  Chairman.  Proceed.  ,  >>r      *         , 

Mr.  WoLCHOK.  Gentlemen,  I  am  not  guessing  as  to  Mr.  Avery  s 
motives.     They  were  demonstrated  after  the  union  victory  in  the 
election  of  May  9.     Mr.  Avery's  first  words  to  the  press— and  they 
were  spoken  in  the  presence  of  the  N.  L.  R.  B.  official— were,  'The 
election  does  not  mean  a  thing."     In  other  words,  he  was  admitting 
that  he  had  hoped  to  beat  the  union  through  the  election  maneuver 
and  that  having  failed  in  that  campaign  he  was  going  to  continue  the 
fight  by  every  other  means  in  his  power,  and  by  God,  he  is  doing  it. 
That  was  the  tactic  Sewell  Avery  attempted,  and  to  a  large  extent 
carried  out,  against  the  union.     When  I  speak  of  terror,  I  mean  just 
that      The  moment  the  old  contract  expired,  Sewell  Avery  proceeded 
to  cancel  all  the  protections  that  the  employees  had  enjoyed.     Not 
only  was  the  voluntary  check-off  canceled,  but  workers  were  fired, 
were  spied  upon  and  were  intimidated  by  their  supervisors.     You  may 
say  that  the  union  had  the  protection  of  the  Wagner  Act  and  could 
have  filed  charges  of  unfair  labor  practices.    That  sounds  very  simple. 
But  when  would  we  have  received  satisfaction  on  these  unfair  labor 
practices?     In  the  Kansas  City  case,  after  accumulating  legal  proof — 
and  plenty  of  unfair  labor  practices  take  place  without  the  union  being 
able  to  accumulate  100  percent  legal  proof— it  took  us  5  years  to 
adjudicate  our  charges  of  unfair  labor  practices.     The  charges  were 
filed  in  1937.     The  company  did  not  agree  to  comply  until  1942— some 
justice^     This  time  if  we  had  filed  our  charges  in  1944,  and  if  we  had 
been  lucky   we  would  have  settled  the  issues  in  1949.     That  would 
have  suited  Mr.  Avery's  purposes  very  nicely.     The  union  could  have 
been  long  dead  and  buried  by  the  time  we  got  a  conviction  m  unfair 

labor  practices.  .        •     j         • . 

What  the  union  therefore  did,  after  the  contract  expired,  was  to  go 
before  the  War  Labor  Board  and  put  the  whole  matter  up  to  them. 
The  Board  voted  that  in  view  of  our  unblemished  no-strike  record. 
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the  expired  contract  should  be  extended  for  30  days,  during  which 
time  the  union  and  the  management  could  agree  on  how  the  employee- 
representation  question  could  be  settled  by  the  N.  L.  R.  B.  or  failing 
that,  the  union  should  petition  the  N.  L.  R.  B.  for  a  determination 
of  that  question. 

Let  me  tell  you  something  on  this  point,  gentlemen  of  the  Congress. 
We  did  not  have  to  go  to  an  election,  nobody  could  have  made  us  go 
to  an  election,  especially  in  the  face  of  this  check  from  the  company 
proving  that  we  have  a  majority.  Therefore,  we  said  to  the  N .  L.  R.  B. 
the  following:  'Tlease  recertify  us  on  the  record;  but  in  case  you 
don't  agree  with  us,  then  we  will  go  to  an  election." 

Now,  the  question  was  raised  yesterday^,  and  a  lot  of  stress  was  put 
on  this — "When  did  the  union  go  to  an  election?" 

The  election  was  ordered  within  30  days,  and  the  union  went  to 
an  election  in  30  days.  If  the  War  Labor  Board  had  said  3  days,  we 
would  have  had  the  election  in  3  days.  They  jammed  us  in,  but  we 
took  it,  because  I  think  we  are  good  citizens. 

And  something  else,  let  me  tell  you,  one  of  you — I  don't  remember 
who  it  was,  whether  Congressman  Elston  or  Congressman  Dewey — 
was  trying  to  figure  out  how  long  it  takes  an  N.  L.  R.  B.  election. 
Let  me  tell  you  how  long  it  takes.  I  wish  it  was  so  that  an  election 
should  take  7  days  or  30  days,  we  would  be  the  happiest  men  in  the 
labor  movement.  It  takes  months  and  months  and  months.  In 
this  case,  in  our  first  case  with  Montgomery  Ward,  it  took  7  months 
before  we  got  an  election.  It  takes  years  before  you  get  an  election. 
In  this  case,  when  they  wanted  to  put  on  speed;  they  jammed  us  in 
like  logs  in  order  to  push  through  the  election;  they  were  in  a  huriy. 
What  was  the  result?  vSomcbody  thought  that  we  were  going  to  lose. 
The  vote  proves  that  the  men  want  to  have  a  union.  We  went  to 
an 'election  in  7  days.  We  called  up  the  Chairman  of  the  N.  L.  R.  B. 
and  said  to  him,  ''Mr.  Chairman,  give  us  another  couple  of  days.  We 
will  not  be  able  to  even  clean  up  the  records.  You  are  pushing  us 
into  the  ground.  In  7  days  you  are  ordering  us  an  election,  and  usually 
it  takes  7  months." 

You  know  what  he  said?  He  said,  "Seven  days  and  seven  months 
equalizes  itself."     That  was  the  answer. 

The  W  ar  Labor  Board  also  ordered  that  the  contract  should  be 
extended  beyond  30  days  if  the  union  shall  have  petitioned  the 
N.  L.  R.  B. — that  is  to  say,  the  contract  should  be  extended  until 
the  employee  representation  question  was  finally  cleared  up. 

The  union  believes  that  the  War  Labor  Board  made  a  mistake  in 
bringing  up  the  representation  question  at  all.  But  I  suppose  the 
Board  wanted  to  lean  over  backward  and  remove  Avery's  excuse  of 
not  wanting  to  bargain  with  the  union  because  he  stated  it  did  not 
represent  a  majority.  We  obeyed  the  order  of  the  Board  and  filed  a 
petition  with  the  N.  L.  R.  B. 

But  Sewell  Avery  did  not  obey  his  part  of  the  W.  L.  B.  order. 
He  did  not  extend  the  contract  nor  restore  any  of  the  conditions 
necessary  to  a  fair  election.  The  W.  L.  B.  took  charge  a^ain  and 
held  a  hearing  on  March  29,  On  April  5  it  ordered  Sewell  Avery 
again  to  extend  the  contract,  and  at  the  same  time  relieved  us  of  the 
obUgation  of  proceeding  with  the  question  of  representation  until  the 
contract  was  extended  and  the  status  quo  restored. 
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Again,  Mr.  Avery  refused.  He  was  proceeding  happily  with  his 
union-busting  tactics  and  treated  the  War  Labor  Board  orders  like 
an  obsolete  Montgomery  Ward  catalog.  [Laughter.]  On  April  12, 
the  union,  in  complete  desperation,  went  out  on  strike.  And  if  you 
want  me  to,  I  can  explain  right  now  how  it  happened,  but  I  shall  do 
it  later 

I  have  no  apologies  to  make  for  that  strike.  If  ever  a  strike  was 
justified,  it  was  that  one.  The  fact  is  that  this  is  one  strike  where  the 
War  Labor  Board  did  not  order  the  men  to  go  back,  they  had  a  belly- 
ful. The  Board  referred  the  Montgomery  Ward  case  to  the  President 
for  action.  The  President  ordered  the  workers  to  go  back,  and  after 
the  workers  obeyed  his  order,  he  ordered  the  seizure  of  the  Mont- 
gomery VVard  plant  in  order  to  enforce  the  War  Labor  Board  directive. 

At  this  point  I  would  like  to  say  the  following:  I  received  the  Presi- 
dent's telegram  on  Sunday,  and  on  Sunday  night  I  had  the  answer  to 
the  President  of  the  United  States.  I  told  him,  "I  am  going  to  ask 
the  Chicago  office  to  convene  a  meeting  immediately  and  tell  the 
workers  that  not  only  is  that  the  order  of  the  President  to  go  back  to 
work,  but  it  is  also  my  order  that  they  should  all  go  back  to  work." 

Questions  were  asked  on  that  floor:  "What  are  we  going  to  get?'' 

We  said  to  them,  "The  President  of  the  United  States  and  the  presi- 
dent of  the  international"— and  I  couldn't  get  the  president  of  the 
local,  but  it  was  the  vice  president— "have  ordered  you  to  go  back  to 
work,  no  matter  what  will  happen." 

And,  like  one,  every  one  of  them  went  back  to  their  jobs. 

Gentlemen,  you  know  that  following  the  seizure  of  the  plant,  an 
election  was  rushed  through,  and  the  union  won  the  election.  That 
is  all  that  the  union  has  obtained — an  election,  but  no  temporary  con- 
tract, nor  any  contract.  But  it  was  not  necessary  to  go  through  the 
plant  seizure  merely  to  prove  that  the  union  represented  a  majority 
of  the  workers.  The  union  knew  that  all  along.  Sewell  Avery  knew 
that  all  along.  And  what  difference  does  it  make  now  that  it  has  been 
demonstrated  beyond  a  shadow  of  a  doubt  that  the  union  has  a 

majority?  ,  ^        x      xo 

Do  the  employees  now  have  a  temporary  or  permanent  contract.^ 
Are  they  now  protected  against  unjust  dismissal?  Do  they  have  the 
benefit  of  impartial  settlement  of  grievances?     They  do  not. 

The  imion  has  obeyed  the  law,  and  all  that  it  has  received  out  of  it 
is  a  shiny  new  certificate  from  the  N.  L.  R.  B.  that  we  are  the  collec- 
tive bargaining  agent  for  the  workers  in  Montgomery  Ward.  Yes; 
we  are  the  bargaining  agent,  but  without  the  power  to  do  any  collective 
bargaining.  In  the  meantime,  Sewell  Avery  has  defied  the  law,  and 
he  has  so  far  won  his  main  point— not  to  bargain  collectively.  The 
War  Labor  Board  order  to  extend  the  contract  has  not  been  enforced. 
Sewell  Avery's  trumped-up  excuse  that  the  union  does  not  represent  a 
majority  has  been  removed,  but  he  still  has  not  been  compelled  to 

bargain  collectively.  r,,,     ^     t    ,       t»       i 

At  this  point  I  want  to  tell  you  gentlemen:  The  War  Labor  Board 
yesterday  extended  the  contract  again,  or  has  ordered  the  extension 
of  the  contract.  What  do  you  expect  the  imion  to  do  right  now? 
What  do  you  expect  the  union  to  do?     Our  workers  would  Uke  to  have 

an  answer  to  that.  i       txr 

We  went  back  to  work,  the  President  ordered  us  back  to  work.  We 
held  an  election,  we  didn't  have  to  hold  an  election.  We  went  through 
a  strike,  an  imnecessary  waste  of  time. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &   CO.    493 

Now  the  War  Labor  Board  held  a  hearing,  a  compliance  tearing, 
and  the  War  Labor  Board  ordered  the  contract  extended  agam.     W  Ho, 

is  going  to  poHce  this  contract?  ^.  .     ,  o.  x      u  j       4.    «^f  ,.o 

Bv  the  way,  if  the  President  of  the  Umted  States  had  not  sent  us 
back  to  work,  we  would  have  had  a  contract  with  Mr  Avery  he 
wouldn't  have  been  so  cocky  over  here  yesterday  I  can  tell  you  that 
much.     The  loss  in  business  he  reported  resulted  from  the  strike. 

When  the  Government  seized  the  plant,  not  only  did  it  do  nothing 
to  enforce  the  W.  L.  B.  directive  for  restoration  of  the  provisions  of 
the  contract,  but  on  top  of  that  it  did  nothing  to  stop  the  company 
from  continAmg  unfair  labor  practices  under  the  very  nose  of  the 
Government's  occupancy.  The  company  mtensified  its  reign  of 
terror  during  the  period  the  Government  was  nominally  m  control 

Twenty-two  workers  lost  their  jobs  while  an  American  flag  was  fly- 
ing over  Montgomery  Ward's  and  the  workers  were  supposedly  em- 

nlovees  of  Uncle  Sam.  ™,     r^^„ 

Just  think  of  the  bitter  irony  of  the  workers'  position  The  Gov- 
ernment takes  over  the  plant,  flies  the  American  flag,  and  announces 
that  the  plant  is  under  its  supervision.  It  amiounces  that  no  dis- 
missals shall  take  place  without  the  consent  of  the  operating  manager 
for  the  Government.  The  Government  reviews  a  number  of  cases  of 
dismissals  since  the  seizure.    After  a  thorough  hearing  it  proceeds  to 

reinstate  six  men.  .      ,  ,.,       i.  x^n  4.i,« 

I  want  to  say  at  this  point  that  agam  the  company  did  not  tell  the 
truth,  because  Mr.  Goodloe  did  reinstate  the  six  nien.  Mr.  Goodloe 
sent  them  back  to  work,  and  management  threw  them  out 

The  reinstated  men  are  ordered  to  their  respective  jobs.  When 
thev  report  to  theh-  jobs,  the  supervisors  inform  them  m  harsh  lan- 
guage that  they  are  fired  and  wUl  stay  fired.  Government  supervision 
or  no  GovermAent  supervision.  Thinking  there  might  be  some  mis- 
take,  they  go  back  to  the  Government  manager,  Mr.  John  Go<^loe. 
Mr.  Goodloe  assured  them  that  they  are  on  the  pay  roll  of  N.oat- 
eomery  Ward  whether  their  supervisors  let  them  work  or  not.  W  hen 
the  Government,  on  May  9,  relinquished  the  plant  to  the  company 
I  asked  Mr.  Goodloe  what  would  happen  to  the  people  wh^  he  re- 
instated.   His  answer  was,  "I  shall  report  this  mcident  to  Washmg- 

^'l-have^rdolrthKeVa^re^old  this  incident  f^  Wa^gton 
I  have  no  doubt  that  Mr.  Jesse  Jones  is  aware  of  eveiything  that  took 
place  during  the  period  of  Government  occupancy.    But  has  «^- 
ington  taken  action?    Have  these  workers  been  restored  to  the  pay 

''°GenJfemen,  you  can  appreciate  my  difficulties  in  trying  to  justify 
the  ways  of  our  Government  to  my  people.  The  workers  are  con- 
tending that  Mr.  Avery  is  stronger  and  bigger  than  the  Government 
of  the  United  States.  Obviously,  they  are  correct  so  far.  beweU 
Averv  has  defied  the  Government  of  the  Umted  States  and  has  gotten 

^TfikTto  direct  thb  question  to  you,  and  I  hope  it  wiU  not  prove  too 
embarrassing:  Are  the  rights  of  property  above  the  rights  of  men? 
Sewell  Aveiy  is  but  one  man  against  tens  of  thousands  of  men  who 
slave  for  him,  who  are  looking  for  a  union,  who  seek  the  Protection 
of  a  union  to  better  their  conditions.  Are  we  going  to  admit  that  the 
weight  of  one  man  and  his  properties  weighs  heavier  than  the  rights 
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^entlemen  ^^^^^^^^^  ^^  human  beings?     That^s  my  question  to  you 

It  seenis  to  me  that  too  many  people  were  unduly  alarmed  and 
excited  when  the  papers  published  the  picture  of  Sewell  Avery  beine 
gently  earned  out  by  two  soldiers-and  very  gently,  don^t  forget 
They  abandoned  the  use  of  their  reason  and  surrendered  themselves 

Hl!fa''i!??K  l""^"!  ^"""^^  members  of  the  Congress-the  Representa- 
lives  and  the  Senators— who  have  the  sacred  responsibility  of  making 
laws  for  the  people,  became  terribly  excited  over  the  idea  of  Mr  Averv 
being  earned  out  by  two  soldiers.  Hasn't  Congress  an  obligation  to 
the  tens  of  thousands  of  people  that  work  for  Montgomeiy  Ward? 
If  Congress  thinks  that  it  has  to  rectify  an  injustice  to  one  property 
holder  haven  t  the  tens  of  thousands  of  workers  a  right  to  demand  the 
same  thmg  from  Congress-the  right  to  have  their  injustices  rectified? 

Mr.  Elston.  May  I  ask  a  question  right  there? 

Mr.  V\  OLCHOK.  Yes,  sir.  ^ 

Mr  Elston.  I  suppose  you  are  referring  to  some  speeches  that  some 
Members  of  Congress  made  on  the  floor? 

Mr.  WoLCHOK   And  published  statements,  public  statements. 

Mr.  ELSTON.  At  the  time  Mr.  Avery  was  carried  out  from  the  plant? 

Mr.  WoLCHOK.  And  pubhc  statements;  yes 

.i>  .!i'-^':^'^'''lu^'''''^  ^""'^  ^''^'^  *^^^  ^^^  ^v^ry  statement  made  in 
that  du-ection  there  was  one  made  the  other  way?  As  a  matter  of  fact 
the  gentlemaji  seated  next  to  you  was  passing  out  copies  of  a  speech 
made  by  one  Member  of  Congress— he  passed  them  all  over  this  room 
yesterday— against  Mr.  Avery. 

Mr.  WoLCHOK.  That  is  right.     I  don't  say  aU  Congressmen,  please 
don't  misunderstand  me.  ^  &  ,  pxt;a^e 

Mr.  Elston.  WeU,  you  didn't  refer  to  the  other  group  in  your 

x^^^^'     ^^  ^^"  ^^*'  ^^  ^®  ^^i^^  re^<^r  to  both  of  them 

Mr    WoLCHOK.  If  I  omitted  that  I  apologize  for  that  because  I 

'ri,    ??^^"  *^®  ^"^^^®  Congress.     We  have  some  preferences 

1  he  Chairman.  I  didn't  understand  that  last  statement— you  have 
somewhat?  jv^i^xxavi. 

Mr.  WoLCHOK.  Preferences,  I  said. 
Committee?  ^^*  ^^  ^^"  ^^^^^  ^^^^^  preferences  to  the  Political  Action 
The  Chairman.  Let's  not  get  into  the  PoHtical  Action  Committee 

^nflr  .K         ''''^^^:  I  """^^  ^^''^P^  ^^^  chainnan's  judgment  as  to  that'. 
(Un-the-record  statement.) 

The  Chairman.  Go  ahead,  Mr.  Wolchok. 

Mr.  Wolchok  Yesterday  Mr.  Avery  testified  and  pleaded.  For 
what:  For  warehouses,  for  merchandise,  for  dead  storage,  for  dollars, 
loday  1  am  testifymg  and  pleading  for  correction  of  injustices,  for  the 
maintenance  of  human  rights,  and  for  a  bisrger  piece  of  bread  to  the 
lowly  and  humble.  T  speak  for  the  tens  of  thousands  of  workers  who 
are  working  in  a  dozen  Montgomery  Ward  plants  and  stores.  I  speak 
also  for  the  men  and  women  who  have  left  Montgomery  Ward  to  loin 
the  armed  forces  and  fight  our  common  enemy,  and  who  expect  to  re- 
turn and  find  employment.  Unlike  Mr.  Avery,  I  speak  for  the  rights 
of  livmg  men  and  women  and  not  for  the  rights  of  dead  property 

And  I  want  to  make  the  following  remark  to  you  Congressmrn.'  that 
I  know  what  it^means  to  come  back  after  a  war  and  look  for  a  job  I 
served  in  the  Umted  States  Army  during  the  First  Worid  War  and  I 
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know  what  it  means.  And  it  is  up  to  the  union  to  protect  those  men 
who  come  back,  because  industry,  it  seems  to  me  nght  now,  especially 
Mr.  Avery,  is  not  going  to  do  anything  for  them. 

I  hope  that  Congress  does  not  agree  with  Mr.  Avery.  I  hope  and 
nrav  that  Congress  agrees  with  the  great  majonty  of  working  people 
that  the  President  had  a  right  to  seize  properties  such  as  Montgomery 
Ward's  in  order  to  protect  the  interests  of  15K  million  workers  who  in 
a  total  war  are  also  engas^ed  in  work  that  contributes  to  the  war  effort 
though  they  do  not  actually  produce  guns  and  tanks  and  the  engmes 
of  war  I  hope  that  Mr.  Avery  complies  with  the  War  Labor  Board 
directives  and  the  President's  orders,  and  that  it  will  not  be  necessary 
to  seize  the  plant  once  more.  • 

But  should  Mr.  Avery  continue  his  defiance  there  will  be  no  other 
course  open  to  the  President  by  which  he  could  protect  the  nghts  of 
our  people  and  the  interests  of  the  war  eftort,  except  to  seize  the 
plant  again.  If  that  should  happen  I  ask  you  either  to  uphold  the 
President  or  to  notify  the  workers  that  they  are  no  longer  protected 
and  that  they  must  rely  on  their  own  strength  to  get  justice  lor 

^  I^aiTto  explain  that,  gentlemen.     When  I  speak  of  15H  million 
men  I  speak  about  those  the  same  as  in  any  industry  transportation, 
food   service.     I  speak  right  now  and,  by  God,  I  teU  you  the  truth 
that  if  that  strike  had  lasted  another  10  days  you  would  have  had 

Chicago  tied  up  in  knots.  .  ^  x      .   i  « 

Now  we  don't  want  to  repeat  it  again,  we  don  t  want  to  stnke, 
that  is  no  picnic.  We  always  try  to  work.  My  motto  is  not  to 
strike  That  is  the  last  resort.  We  do  everything  we  can  to  avoid 
strikino'  But  over  here,  when  they  try  to  destroy  the  rights  they 
try  to  destroy  a- union,  they  come  to  this  committee  and  I^lr.  Avery 
savs  he  will  be  delighted  when  the  ^ar  Labor  Board  will  be  de- 
stroyed—what comes  after  that?  Chaos,  strikes  all  over  the  country. 
That  is  what  he  wants.  We  are  trying  to  explam  to  you  gentlenien 
that  if  Mr.  Avery  does  not  accept  the  directives  of  the  War  Labor 
Board  the  house  must  be  seized.  But  this  time  it  shouldn  t  be 
rehnquished  just  because  somebody  in  Congress  gets  excited. 

Our  workers  are  patient.  Our  workers  are  w  Uing  to  wait  while 
the  wheels  of  justice  grind  slowly  through  the  machinery  of  the  \\ar 
Labor  Board,  the  National  Labor  Relations  Board  the  Concdiation 
Service  the  O.  E.  S.,  the  Budget  Bureau,  and  hnally  the  White 
House  '  Our  workers  know  that  strikes  in  the  present  situation  are 
like  a  contagious  disease.  They  spread.  Our  workers  do  not  want 
to  be  responsible  for  the  chaos  in  war-production  plants  that  the 
spread  of  strikes  may  cause.  That  is  why  they  pray  to  you  to  uphold 
the  action  of  the  President  and  sustain  him  in  us  eftorts  to  avert 
strikes  and  strife  throughout  the  country.  We  have  a  war  to  win 
and  a  job  to  do.  Let's  get  on  with  the  war  and  do  the  job  in  spite 
of  Sewell  Avery  and  his  pretentions  to  be  above  the  Government,  and 

above  the  people's  war. 

The  Chairman.  The  committee  will  take  a  recess  until  2:30  o  clock. 

(Whereupon,  at  1:15  p.  m.,  the  committee  recessed  until  2:30  p.  m., 
of  the  same  day). 
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AFTERNOON    SESSION 

(The  hearing  was  resumed  at  2:30  p.  m.) 

The  Chairman.  The  meeting  will  come  to  order. 

Mr.  WoLCHOK.  I  would  like  to  make  an  additional  statement. 

Yesterday,  Mr.  Ball  said  at  one  point,  "The  policy  of  Montgomery- 
Ward  is  to  obey  the  law.''  He  later  said,  ''We  will  obey  many  laws 
with  which  we  are  not  personally  in  sympathy."  In  regard  to  adopt- 
ing maintenance  of  membership,  Mr.  Ball  said  approximately  the 
following: 

\^  ard's  will  be  happy  to  comply— that  is  to  insert  a  maintenance  of  membershio 
clause  in  the  contract  w]th  the  union — when  that  requirement  is  the  law  of  the 
land. 

The  record  regarding  Montgomery  Ward's  compliance  with  the  law 
is  as  follows: 

1.  N.  L.  R.  B. — Four  cases  involving  noncompliance  with  the  Wag- 
ner Act  have  been  enforced  by  the  circuit  court  of  appeals. 

2.  There  have  been  a  total  of  98  different  cases  involving  this  com- 
pany before  the  National  Labor  Relations  Board. 

3.  Mr.  Ball  yesterday  stated  before  this  committee,  "We  have  had 
four  disputes  before  the  War  Labor  Board."  Twenty-two  serious  dis- 
pute cases  have  been  certified  by  the  Conciliation  Service  to  the 
National  War  Labor  Board.  Five  of  these  cases  have  been  brought 
into  the  Federal  courts  by  injunction  and  other  proceedings,  as  Mr. 
Bah  stated  here  yesterday.  Rehearing  of  a  motion  to  dismiss  those 
injunction  proceedings  has  been  set  before  Judge  Goldsborough  in  the 
District  on  June  16. 

4.  In  addition:  There  have  been  213  wage  cases  involving  Mont- 
gomery Ward  involving  every  section  of  the  country.  Montgomeiy 
Ward  Co.  has  been  involved  before  the  Federal  courts  of  this  land 
and  been  found  guilty  of  complete  violation  of  the  Office  of  Price 
Administration  law.  One  case  alone  involved  434  items  in  the  fall 
and  winter  catalogs  of  1942  and  1943,  and  I  thmk  this  catalog  is 
already  before  this  conmaittee. 

A  second  O.  P.  A.  case  resulted  in  decision  from  the  bench  by 
Judge  Barnes  relating  to  the  control  of  the  price  of  cloth.  In  his 
decision,  the  Judge  said,  "The  court  is  satisfied  that  the  defendant 
has  violated  regidation  330,"  and  he  is  further  satisfied  "that  the 
defendant  made  no  attempt  to  comply  with  that  regulation."  He 
also  said  that — 

m 

the  defendant  did  not  deny  that  it  had  done  what  the  Government  charged  it 
had  done  but  that  it  did  deny  that  the  Government  could  prove  that  Montgomery 
Ward  had  done  what  the  plaintiff  charged,  and  the  court  has  not  changed  ite 
mind  about  the  attitude  of  the  defendant  to  this  [very]  moment. 

The  attitude  of  the  defendant  has  been,  generally  speaking,  not  that  it  did 
not  do  what  it  is  charged  to  have  done,  but  that  the  plaintiff  has  not  proved  and 
cannot  prove  that  it  did  do  those  things.  Basing  the  conclusions  the  court  is 
about  to  express  upon  the  evidence  produced  here  in  open  court,  and  what  has 
been  said  and  done  in  the  case,  the  court  is  satisfied  that  the  defendant  has  not 
made  any  attempt  to  comply  with  regulation  330. 

Comphance  with  the  law,  this  company  has  been  found  in  violation 
of  practically  every  statute  the  Federal  Government  has  passed.  In 
1938  when  many  complaints  came  in  that  this  company  was  in  viola- 
tion of  the  then  recently  passed  Fair  Labor  Standards  Act,  the 
Government  under  the  law  as  passed  by  Congress  attempted  to 
investigate  these  complaints.     Montgomery  Ward  refused  to  permit 
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the  Government  to  look  at  its  books  until  forced  to  do  so  2  years 
later  by  the  Supreme  Court.  The  company  did  not  contend  then 
that  the  Government  was  making  the  violations  moot.  The  com- 
pany's action  did  that  itself.  Did  the  company  comply  with  the 
law  in  regard  to  its  own  merchandise?  Hardly.  Defiance  of  the 
law  required  the  Federal  Trade  Commission  time  and  agam  to  issue 
orders  to  cease  and  desist  against  further  violation  of  congressional 
mandate  requiring  truthful  and  accurate  labeling  of  their  goods  and 

products.  "  ,       .     ,  J     -J  J 

In  Montgomery  Ward's  compliance  with  the  law  in  the  case  decided 
by  the  Ninth  Circuit  Court  of  Appeals,  Hornin  v.  Montgomery,  here 
is  what  the  court— in  the  framing  of  an  innocent  employee  for  pur- 
poses of  setting  a  disciplinary  example  within  the  store — said: 

Stark  (the  manager)  bv  threats  forced  Kasmareck  (the  thief)  to  give  false 
testimony  which,  had  it  been  unrepudiated,  would  have  been  sufficient  to  con- 
vict Horni.  This  Stark  did  with  a  wantonness  and  disregard  of  the  rights  of 
others  which  plainly  indicates  tha  the  want  of  probable  cause  was  wholly  unim- 
portant to  him.  He  apparently  felt  the  need  of  an  example  for  disciplinary  pur- 
poses at  the  store,  and  the  means  by  which  he  obtained  his  victim  mattered  not 
flii"  fiill      *      ^i^      * 

And  there  is  also  evidence  that  the  defendant  company's  principal  or  main 
office  knew  of  Stark's  (the  manager's)  action  with  respect  to  the  institution  and 
maintenance  of  the  criminal  proceedings  almost  from  the  outset  and  never  made 
any  objection  thereto. 

Judgment  for  employee  sustained. 

Is  that  compliance  with  the  law? 

Many  States  have  adopted  workmen's  compensation  to  protect  its 
employees  from  the  effects  of  injury  durmg  their  employment. 
Montgomery  Ward  has  consistently  fought  the  efforts  of  injured 
workers  from  securing  the  benefits  to  which  they  are  entitled  under 
these  various  State  laws.    Here  are  the  facts  in  two  cases: 

Montgomery  Ward  &  Co.  v.  Voight  (69  F  (2d)  457;  C.  C  A  7th  Mar.  1934) : 
"Negligent  failure  in  violation  of  Safety  Appliance  Act  of  Indiana  to  provide 
sufficient  gates  to  protect  openings  to  elevator  shafts  at  Ward  large  store  then 
recently  built  at  Michigan  City,  Ind.  Judgment  for  truck  driver  who  fell  down 
elevator  shaft— sustained.  Montgomery  Ward  claimed  it  was  not  responsible 
and  truck  driver  delivering  goods  took  risk  of  its  unsafe  elevators.' 

The  next  case  is: 

Montgomery  Ward  &  Co.  v.  Lindsey  (104  F  (2d)  882;  C.  C.  A.  5  June  28, 1939): 
"Here  Montgomery  Ward  had  been  working  its  employees  overtime  for  manv 
days  in  remodeling  and  rearranging  store  at  Jackson,  Miss.  The  floor  was  littered 
with  wrappings  and  trash  making  the  flooring  unsafe.  The  employee  w-as  re- 
quired by  supervisor  over  protest  to  pick  up  and  carry  heavy  stov^  with  only 
one  helper  having  worked  from  early  morning  until  11  at  night.  When  asked 
for  more  help,  was  threatened  with  discharge.  Got  hernia  when  helper  slipped 
and  threw  whole  weight  on  him.  Judgment  for  employee  sustained.  Mont- 
gomery Ward  claimed  that  having  moved  the  stove  10  or  12  times  without  injury 
(under  threat  of  discharge)  he  then  took  all  risks." 

I  could  continue  with  many  patent  suits,  trade-mark  infringements, 
on  through  the  long  list  of  statutes  that  Congress  in  its  wisdom  has 
found  necesssary  to  pass  for  the  projbection  of  the  A^ierican  people. 
But  this  mail-order  Napoleon  has  set  himself  above  the  law.  His 
agent  says  we  will  obey  many  laws  with  which  we  are  not  personally 
in  sympathy.     The  record  belies  that  statement. 

Mr.  Avery's  record  not  only  in  Montgomery  Ward  but  in  connection 
with  all  the  companies  in  which  he  is  the  dominating  factor  duplicates 
the  practices  followed  in  the  management  of  Montgomery  Ward. 
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Need  I  mention  any  more  than  the  violation  of  the  antitrust  statute 
by  the  United  States  Gypsum  Corporation  which  is  dominated  by 
Sewell  L.  Avery?  This  company,  these  men  who  appeared  here 
Yesterday  who  dominate  its  poHcies,  in  my  opinion,  should  be  properly 
labeled  for  what  they  are — outlaws  who  come  to  the  courts  only 
when  they  want  to  use  the  delay  provided  for  them  by  the  necessary 
legal  procedures  which  have  been  established  by  decent,  honest 
American  citizens. 

These  outlaws  used  the  delays  provided  by  court  procedure  in  a 
sort  of  guerilla  warfare  against  the  agencies  established  by  Congress 
for  the  protection  of  the  American  people. 

They  also  use  the  courts  in  an  effort  to  carry  on  a  war  of  nerves 
against  anyone  or  group  who  points  up  the  sad  and  dismal  record 
which  I  have  stated  here. 

That  is  all,  Mr.  Chairman. 

The  Chairman.  Mr.  Byrne? 

Mr.  Byrne.  Mr.  Wolchok,  you  say  that  you  are  a  veteran  of  World 
War  No.  1? 

Mr.  Wolchok.  Yes,  sir. 

Mr.  Byrne.  Have  you  lived  in  Chicago  all  of  that  time;  that  is, 
since  the  last  war? 

Mr.  Wolchok.  No,  sir.  I  have  lived  all  my  life  in  New  York, 
but  I  have  been  many  times  in  Chicago,  and  spent  many  weeks  and 
months  there. 

Mr.  Byrne.  How  long  have  you  been  there  now  as  head  of  this 
particular  organization,  or  do  you  have  your  main  office  there? 

Mr.  Wolchok.  Our  main  office  is  in  the  city  of  New  York.  The 
regional  office  is  in  Chicago. 

Mr.  Byrne.  You  are  the  head  of  this  particular  union,  but  your 
headquarters  are  in  New  York  City,  and  not  in  Chicago? 

Mr.  Wolchok.  I  am  the  president  of  the  international  with  over 
200  locals,  located  m  38  States,  and  Local  20  is  one  of  the  locals  that 
belongs  to  our  international  located  in  Chicago. 

Mr.  Byrne.  You  have,  you  say,  been  dealing  with  the  problem  of 
employment  by  members  of  your  union  in  Montgomery  Ward's 
plant  in  Chicago  and  other  places  ever  since  you  got  your  charter 
back  in  1937? 

Mr.  Wolchok.  Yes,  sir;  that  is  right. 

Mr.  Byrne.  Have  you  in  that  time  ever  found  any  medium  by 
which  there  could  be  an  arrangement  of  account  between  your 
organization  and  the  management  of  Montgomery  Ward,  no  matter 
who  that  management  might  be? 

Mr.  Wolchok.  No,  sir;  and  I  have  made  not  only  one  attempt, 
but  dozens  of  attempts.  Let  me  illustrate  to  you  something  very 
important. 

In  Barre,  Vt.,  they  have  a  small  store  with,  I  think,  something  like 
about  15  or  18  people  involved  in  the  whole  store.  An  election  took 
place  over  there,  and  after  the  election  took  place,  and  after  they  were 
certified,  we  asked  the  company  why  they  wouldn't  agree  to  some 
kind  of  an  agreement.  After  the  first  meeting  with  the  company, 
they  presented  us  with  their  usual  scrap  of  paper,  a  so-called  contract, 
and  they  have  refused  to  budge. 

I  spoke  to  the  management,  and  I  said,  "There  is  a  small  store  in 
Barre,  Vt.,  with  18  people  involved.     We  want  an  election  in  there." 


The  company  compared  the  signatures  on  the  cards  with  those  on 
their  books,  and  it  was  all  settled.  "Why  can't  we  settle  this  dis- 
pute?" They  said,  "This  is  our  policy  and  we  don't  move  an  inch 
from  it." 

That  is  what  we  have  to  put  up  with  all  over. 

Mr.  Byrne.  Now,  give  me  a  statement  regarding  the  policy  of  the 
company  in  Albany,  N.  Y.,  the  congressional  district  that  I  represent. 
"Will  you  give  me  the  story  of  your  negotiations  with  Montgomerv 
Ward  at  that  particular  plant? 

Mr.  Wolchok.  About  3  months  ago  or  so,  we  went  to  a  National 
Labor  Relations  Board  election.  We  wanted  to  represent  the  workers 
in  the  store  and  the  warehouse— they  have  both  over  there.  They 
have  a  large  warehouse  and  a  store  employing  several  thousand  people. 
We  won  the  election  by  70  or  80  percent,  I  don't  remember  accurately 
what  it  was.  We  waited  for  the  certification.  We  were  certified,  and 
finally,  I  instructed  our  representative  over  there  to  write  a  letter  t^ 
the  company  and  tell  them  that  we  are  ready  to  sit  down  and  negotiate 
a  contract. 

The  company  sent  down  one  of  their  attorneys,  Mr.  Norton,  an 
associate  counsel  of  Montgomery  Ward.  He  met  with  the  committee 
and  repeated  word  for  word  the  same  story,  the  same  answer,  the 
same  as  in  Barre,  Vt.,  the  same  as  in  Chicago,  the  same  as  in  New 
York  City,  the  same  as  everywhere  else. 

Arbitration?  No.  Seniority  rights?  No.  Maintenance  of  mem- 
bership? They  settled  it — like  that.  "You  know  our  stand  about 
maintenance  of  membership.  Forget  about  it.  Don't  even  talk  to 
us  about  it."     That  is  where  it  ended. 

Mr.  Byrne.  Pardon  me.     I  would  like  to  ask  at  this  point 

Mr.  Wolchok.  Excuse  me.     Let  me  finish. 

Now,  then,  we  have  applied  to  the  Conciliation  Department.  The 
Conciliation  Department  got  into  that  to  try  to  patch  up  the  dilFer- 
ences,  but  it  couldn't  do  it,  and  therefore  certified  this  dispute  to  the 
War  Labor  Board.  Now,  it  is  up  to  the  War  Labor  Board  to  set  up  a 
panel  to  hear  the  dispute,  to  hear  the  case. 

Of  course,  what  will  come  out  of  it  I  cannot  tell,  but  if  their  position 
should  be  the  same  later  as  it  is  now,  it  will  be  the  same  result. 

Mr.  Byrne.  And  you  mean  by  that  what—  the  same  result? 

Mr.  Wolchok.  I  mean  by  that  that  they  will  not  negotiate  in  good 
faith,  and  that  they  will  not  sign  the  contract,  and  therefore  we  will 
have  the  same  result. 

I  think  Albany  is  pretty  well  congested,  too.  The  question  is 
whether  we  shall  go  out  on  strike  and  disturb  the  rest  of  the  working 
population  over  there,  because  who  works  in  Montgomery  Ward 
today?  The  ^rl  whose  father  may  be  working  in  a  mine  or  mill  or 
factory,  and  if  these  people  are  going  to  decide,  naturally  sides  will  be 
taken,  and  these  things  spread  like  wildfire.    ■ 

What  are  we  going  to  do  over  there?  We  don't  want  to  be  respon- 
sible for  the  creation  of  other  strikes. 

Mr.  Byrne.  In  other  words,  you  tell  me  that  the  same  situation 
prevails  in  the  Albany  plant  or  divisional  headquarters  of  Mont- 
gomery Ward  that  exists  in  the  plant  in  Chicago? 

Mr.  Wolchok.  That  is  correct. 

Mr.  Byrne.  Exactly  the  same  situation? 
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Mr.  WoLCHOK.  Exactly  the  same  situation,  and  something  else, 
Congressman.  When  the  strike  broke  out  in  Chicago,  the  workers 
from  Albany  wired  my  oflBce  and  said  that  they  were  ready  and  willing 
to  go  out  on  strike.  I  said  to  them,  "Don't  do  it.  We  don't  want 
this  strike  to  spread.     Please  stay." 

Every  night  they  met  and  every  night  they  called  us  to  ask  us 
whether  they  would  be  allowed  to  go  out  on  strike  in  support  of  the 
Montgomery  Ward  workers  in  Chicago,  and  I  had  to  hold  them  back 
with  all  my  might. 

In  one  instance,  we  couldn't  hold  them  back.  That  was  in  Kansas 
City.  They  went  out  on  strike  and  we  went  in  and  sent  them  back 
to  work.  We  said,  ''You  go  back  to  work  and  stay  there.  We 
have  enough  trouble  in  Chicago." 

Then,  a  couple  of  days  later  they  went  out  again  and  we  had  to 
put  them  in  again  in  order  not  to  spread  the  strike  into  Kansas. 

Mr.  Byrne.  You  haven't  any  figmes  there  as  to  the  number  of 
people  involved  in  the  Albany  plant? 

Mr.  WoLCHOK.  I  thmk  it  involves  around  1,800,  but  I  will  be  glad 
to  send  you  the  true  account. 

Mr.  Byrne.  In  round  numbers — I  don't  want  the  exact  number. 
I  would  like  to  know,  generally  speaking. 

Mr.  WoLCHOK.  It  is  between  1,500  and  1,800  people. 

Mr.  Byrne.  Mr.  Wolchok,  your  representation  of  your  organiza- 
tion has  brought  you  in  contact — and  I  am  only  going  to  ask  you  for  a 
general  answer — with  the  management  of  Montgomery  Ward  how 
many  times  since  the  organization  of  your  union?  I  am  speaking  of 
labor  disputes.     Just  a  general  statement. 

Mr.  WoLCHOK.  My  first  experience  I  have  cited  to  you  came  when 
our  representatives  were  sent  when  the  strike  broke  out  in  Kansas 
City  in  1937. 

After  that,  I  have  met  so-called  formally,  Mr.  Barr  and  Mr.  Stewart 
Ball,  when  we  won  the  election  in  the  Schwinn  warehouse  in  Chicago. 

At  that  time,  we  went  into  very  lengthy  conversation  with  the 
company.  We  discussed  every  angle,  labor,  industry,  the  make-up 
of  the  union,  what  kind  of  union  there  should  be,  and  we  still  couldn't 
conceive  that  they  wouldn't  reach  an  agreement  when  their  employees 
were  so  willing  to  belong  to  the  union,  and  they  had  all  the  proof  they 
wanted  legally  and  otherwise.  » 

After  having  conferences  with  them,  that  lasted  2  or  3  days,  con- 
stantly from  morning  to  evening,  together  with  a  committee  of  the 
workers,  they  came  out  and  we  decided  that  we  couldn't  do  anything 
at  all  with  that  company;  that  they  would  never  sign  a  contract. 

I  asked  to  see  Mr.  Avery. 

Mr.  Barr  told  me,  "Mr.  Wolchok,  Mr.  Avery  would  like  to  see 
you  and  get  acquainted  with  you."     I  said,  "I  would  be  very  happy." 

That  night  I  couldn't  see  him  because  he  couldn't  wait  and  our 
meeting  lasted  late  in  the  evening. 

The  next  time  I  was  there  I  came  up  to  see  Mr.  Avery.  I  was 
with  him  for  about  an  hour  and  a  half,  and  the  conference  broke  up. 
It  was  fire.  The  result  of  that  conversation — I  can  tell  you  some 
portion  of  the  conversation — this  is  the  truth — that  I  discussed  with 
him  the  general  question  of  a  union  and  so  forth,  and  he  was  up- 
braiding at  that  time  the  N.  L.  R.  B.,  the  O.  P.  A.,  and  everything  else 
under  the  sun,  everything  that  was  in  Washington. 
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Finally,  when  we  got  through  I  asked  him,  "Would  you  care  to 
know  what  your  workers  think  about  you?"  He  said,  Yes,  Mr. 
Wolchok ;  I  would  be  glad  to  know."  I  said,  "You  know,  Mr.  Aveij, 
your  workers  think  you  are  a  slave  driver,"  and  by  God,  that  man  hit 
the  ceilmg.  He  jumped  up  and  sat  right  back  and  composed  himself, 
and  he  said,  "How  do  you  know?" 

I  said,  "I  will  tell  you  what,  Mr.  Avery.  You  come  with  me. 
Let's  go  down  stairs  in  the  pit,  and  you  ask  the  workers.  The  con- 
ditions that  are  here  are  slave  conditions.  It  is  about  time,  1  said, 
"that  you  should  improve  your  conditions.     You  have  needed  a  umon 

for  a  long  time."  '  ,.,,,.  ,  j  t 

Well,  let  me  tell  you,  after  that  we  didn't  last  very  long,  and  1 

bowed  out.  mi.  ^  •        ^    *      ti. 

Now,  of  course,  we  were  letting  off  steam.  Ihat  is  a  lact.  ine 
workers  were  letting  off  their  steam.  How?  They  wrote  pamphlets. 
They  figured  that  they  had  free  speech,  and  so  you  can  write  what  you 
want.     So  we  told  them  the  truth.  e  c   t 

Some  of  the  people  unfortunatelv  pulled  out  the  periods  of  b.  L.. 
Avery,  and  it  became  "SL  avery,"  and  they  said  that  was  our  fault. 
The  result  is  that  they  are  suing  us  now  for  a  million  dollars. 

Well,  all  right,  that  is  up  to  the  courts.  I  have  no  quarrel  with 
that,  whatever  the  court  will  decide.  ^i    -  t       <. 

Now,  after  that,  my  relationship  with  them  has  been  that  1  met 
Barr  every  time  we  had  an  election  somewhere.  In  Kansas  City  I 
met  Barr.  My  vice  president  met  Barr.  In  New  York  I  have  met 
Barr  or  Ball  or  his  representatives.  In  the  courts  I  have  met  Barr 
or  Ball.     In  other  words,  we  are  constantly  meeting  them.  ^ 

Lloyd  Garrison,  who  was  at  that  time  the  chairman  of  the  panel 
that  was  hearing  this  case  in  Chicago,  called  me  in  and  said,  "Don  t 
you  think  it  would  be  a  good  idea  if  you  and  Mr.  Avery  could  sit 
down  once  and  for  all  and  settle  this  dispute?"     I  said  to  him.    It  is 

a  good  idea."  , 

He  sent  a  letter  to  Mr.  Avery  and  to  myself  and  said,  Gentlemen, 
get  together  and  settle  these  problems,  these  four  questions." 

At  that  time  I  called  Mr.  Avery,  and  he  said,  "I  shall  gladly  see 
you  and  we  shall  discuss  the  whole  thing."  I  came  there  at  10 
o'clock  on  the  dot.  I  got  through  with  him  at  7:20  in  the  evening. 
He  took  me  to  my  hotel  from  his  place,  and  out  of  that  conference, 
do  you  know  what  came  down?  A  zero,  big,  like  that  [indicating]— 
no  tiling.     We  couldn't  agree.  ,  .       i.  ^      i. 

We  couldn't  agree  even  on  the  smallest  clause  m  the  contract. 
If  this  is  called  labor  relations,  it  is  only  in  his  own  dictionary,  be- 
cause labor  relations  or  negotiations  mean  that  the  two  of  them  get 

together  and  settle.  n  xi,  4.  t 

Well,  that  was  until  I  saw  him  over  here.    That  was  all  that  1 

have  seen  him.  .      . 

Mr.  Byrne.  Now,  Mr.  Wolchok,  has  your  organization  got  a 
single  contract  with  Montgomery  Ward  any  place? 

Mr.  Wolchok.  Nowhere.  . 

Mr.  Byrne.  You  have  unions  organized  in  how  many  of  their 
plants?    How  many  plants  have  you  got  locals  organized  in  and 

operating  in? 

Mr.  Wolchok.  In  Montgomery  Ward? 

Mr.  Byrne.  Yes,  they  said  something  about  600  plants,  or  some- 
thing of  that  kind. 
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Mr  WoLCHOK.  Let  me  tell  you  how  it  works.  We  went  after  the 
big  plants,  the  mail-order  houses  in  Chicago,  which  is  the  main  one: 
Albany;  Jamaica,  N.  Y.;  and  the  retail  stores  in  Kansas  City,  Mo., 
which  makes  four.  Then  Denver,  Colo.,  is  five.  In  Barre,  Vt.,  is 
SIX,  and  in  Detroit,  Mich.,  in  about  five  or  six  stores,  comprising  2,000 
to  2,500,  IS  7.  One  in  Plauxfield,  N.  J.,  makes  8,.  and  there^is  one 
other. 

Mr.  Byrne.  You  haven't  got  any  in  Portland,  Oreg.? 

Mr.  WoLCHOK.  In  Portland,  Oreg.,  there  was  a  teamsters'  fight 
there  that  lasted  for  7  months,  as  they  told  you  yesterday,  and  they 
closed  out  the  plant.  .    . 

Mr.  Byrne.  But  you  haven't  any  organized  local  there? 

Mr.  WoLCHOK.  No;  we  haven't  got  them  organized. 

Mr.  Byrne.  Are  you  making  legitimate  attempts  to  organize  in 
other  plants  of  theirs? 

Mr.  WoLCHOK.  Of  course. 

Mr.  Byrne.  And  you  are  doing  that  regularly  and  constantly? 

Mr.  WoLCHOK.  We  are  doing  that  regularly  and  constantly,  and  the 
American  labor  movement,  both  the  A.  F.  of  L.  and  C.  I.  O.  are  going 
to  help  in  that,  and  they  are  going  to  give  money  and  manpower  to 
orgranize  Montgomery  Ward. 

I  have  with  me  here  two  photostatic  checks  of  the  U.  A.  W.,  the 
automobile  workers,  and  the  United  Steel  Workers.  Each  gave 
$25,000  apiece  in  order  to  help  organize  Montgomery  Ward. 

Mr.  Byrne.  Now,  Mr.  Wolchok,  relative  to  the  Chicago  trouble, 
were  you  in  the  building  at  any  time  during  these  controversies  that 
were  gomg  on— and  I  am  speaking  now  of  the  main  building  where  Mr. 
Taylor,  representative  of  the  Government,  occupied  an  office? 

Mr.  Wolchok.  Not,  not  during  the  seizure  conversations.    I  was  in 
the  second  day  after  the  seizure. 
Mr.  Byrne.  The  second  day? 

Mr.  Wolchok.  The  second  or  the  third.  The  Government  already 
had  control  of  the  house.  I  came  in  to  see  Mr.  Taylor.  He  asked  me  to 
come  in  and  see  him. 

Mr  Byrne.  Did  you  at  that  time  have  any  conversations  with 
any  of  the  representatives  of  Montgomery  Ward? 

Mr  Wolchok.  No,  sir;  I  did  not;  but  I  had  conversations  with 
them  later,  when  we  met  in  the  N.  L.  R.  B. 

Mr.  Byrne.  Will  you  tell  us  somethmg  about  what  those  con- 
versations were? 

Mr.  Wolchok.  When  I  met  in  the  N.  L.  R.  B.,  I  met  Mr.  Barr, 
and  I  had  some  very  long  conferences  with  hun  about  the  whole 
thing.  First  he  followed  the  usual  form— 'Tou  are  gomg  to  lose  the 
election;  why  are  you  aggiavating  yourself,  Sam?  You  are  going  to 
lose  the  election,  anyway.     Here  you  are  working  for  nothing." 

I  said,  "Mr.  Barr,  if  we  lose  it,  I  assure  you  we  are  not  goin 
make  any  rumpus  about  it  the  way  you  are  making." 

Secondly  we  discussed  with  them  over  there  the  unit  question  that 
was  so  much  discussed  over  here.  Mr.  Barr  gave  the  following  impres- 
sion that  there  were  something  like  8,000  workers  in  Montgomery 
Ward.     Let  me  tell  you  what  happened  over  there. 

First,  they  have  over  there  people  who  work  2  or  3  hours  a  day  who 
are  not  regulars. 


going  to 
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Secondly,  they  have  over  there  school  children  who  are  working, 
whom  we  do  not  take  into  the  union,  and  who  come  in  there  with  their 
books  under  their  arms,  bobby  socks,  httle  children  who  work  2  or  3 
hours,  or  whatever  it  is.  I  don't  know  their  ages,  and  I  am  not 
interested  right  now. 

We  agreed  unmediately  that  these  children  should  be  excluded  from 
the  unit.  Then  we  had  an  understanding  by  stipulation.  Mr.  Barr 
and  our  attorney  stipulated  that  anyone  who  within  the  last  weeks, 
did  not  have  20  hours  oj  work  should  be  excluded  from  the  unit. 
That  excluded  hundreds  of  people  out  of  that  unit.  We  agreed,  we 
stipulated,  and  it  was  understood.  . 

Now,  when  he  contended  yesterday  that  the  N.  L.  R.  B.  eliminated 
that,  that  is  an  untruth,  because  we  have  stipulated  that  before  the 
hearing  officer  and  there  is  a  stipulation  on  file.  You  can  look  into 
it  if  you  have  the  N.  L.  R.  B.  record  before  you. 

Now,  something  else  on  that.  We  have  also  stipulated  that  when- 
ever there  shall  be  a  misunderstanding  on  that,  that  the  National 
Labor  Relations  man  shall  be  the  impartial  chairman.  He  shall  be 
the  impartial  arbitrator  in  that  to  say  yes  or  no. 

Finally^  after  the  N.  L.  R.  B.  worked  in  there  for  6  days,  and  6 
nights,  they  finally  came  down  to  the  unit  that  took  in  4,700  with  all 
the  exclusions,  so  that  it  isn't  a  question  that  the  N.  L.  R.  B,  ruled 
who  shall  vote  and  who  shall  not  vote,  but  that  was  done  by  stipula- 
tion, with  Mr.  Barr  present.  ^       j    • 

Mr.  Byrne.  Then  you  have  really  got  what  you  call  a  foundation 
or  basis  now,  at  least  at  that  time,  for  knowing  just  how  many  were 
eligible  to  vote.     Is  that  right? 

Mr.  Wolchok.  That  is  correct. 

Mr.  Byrne.  Did  you  see  any  notices  posted  on  boards  or  perhaps 
bulletins  or  anything  of  that  kind? 

Mr.  Wolchok.  No;  but  I  know  this  much— I  know  our  people, 
when  Chatfield  Taylor  issued  the  first  notice,  had  this  experience. 
Let  me  tell  you  my  relationship  to  the  whole  case. 

When  the  house  was  taken  over  by  the  Government,  or  shall  we 
call  it  when  it  was  seized,  I  went  to  Mr.  Taylor  and  I  said  to  him, 
*'Mr.  Taylor,  let's  come  to  some  understanding  as  to  what  the  union 
is  doing,  because  we  are  working  in  there."  ^      • , 

After  he  looked  into  the  directive,  he  found  that  the  President  di- 
rected Jesse  Jones,  the  Secretary,  to  proceed  to  settle  grievances  for  the 
union  and  the  rest  of  it.  They  decided  to  put  up  a  notice  on  this  ques- 
tion on  the  bulletin  boards,  and  they  asked  our  people  to  point  out 
where  the  bulletin  boards  were.  Three  of  our  members  from  Local  20 
went  with  the  two  soldiers  and  pointed  out  the  bulletin  boards  and 
where  the  notices  should  be  put  up. 

Here  is  an  interesting  feature  of  what  happened.  By  the  time  they 
came  down  and  posted  on  the  first  floor,  every  notice  was  torn  down, 
and  in  some  instances  a  nasty  swastika  was  put  up  instead,  and  by 
God,  I  think  I  can  swear  for  the  majority  of  workers  over  there  and 
maybe  for  90  percent  of  them  that  they  would  have  not  done  that. 
It  was  probably  the  company  that  did  that. 

Mr.  Byrne.'  That  you  don't  know.  You  simply  know  there  was 
something  of  that  kind  there? 

Mr.  Wolchok.  That  is  all. 
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Mr.  Byrne.  Now,  can  you  tell  us  how  many  men  and  women  of 
your  organization,  your  local,  are  employed,  in  that  warehouse,  the 
Schwmn  TV  arehouse,  which  you  organized  first? 

Mr.  WoLCHOK.  About  350  to  400  people,  and  every  one  of  them, 
with  very  few  exceptions,  are  all  union  men  belonging  to  our  union. 

Mr.  Byrne.  Men? 

Mr.  WoLCHOK.  Men  and  women. 

Mr.  Byrne.  That  place  is  practically  unanimously  organized,  so- 
called?  • 

Mr.  ^OLCHOF.  That  is  correct,  sir. 

Mr.  Byrne.  Have  they  got  a  contract? 

Mr.  WoLCHOF.  No,  sir.  That  is  all  in  one  unit— the  Schwinn  Ware- 
house and  the  Chicago  unit. 

Mr.  Byrne.  But  they  are  not  a  separate  unit?  That  is,  they  are  a 
part  of  what  you  would  call  the  Chicago  unit? 

Mr.  WoLCHOK.  That  is  correct,  sir,  the  Chicago  plant. 

Mr.  Byrne.  But  they  do  not  operate,  notwithstanding  that  they 
are  organized,  under  any  contract  of  agreement? 

Mr.  WoLCHAK.  No,  sir. 

Mr.  Byrne.  I  am  interested  now  to  find  out,  personally,  at  least, 
about  this  question  of  this  pay-off,  this  check  that  you  showed  here 
this  morning. 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Byrne.  I  am  a  little  bit  uninformed  on  that. 

Mr.  WoLCHOK.  You  meant  check-off? 

Mr.  Byrne.  Pardon  m  3.  I  saw  the  check,  and  I  had  that  in  mind. 
I  want  to  get  the  procedure.  1  want  to  find  out  just  where  that 
check  is  not  correct.  You  have  4,700,  you  say,  agreed  upon  by 
stipulation. 

Mr.  WoLCHOK.  That  is  correct. 

Mr.  Byrne.  And  your  dues  are  how  much  per  individual  per  month? 

Mr.  WoLCHOK.  A  dollar. 

Mr.  Byrne.  One  dollar  for  every  individual? 

Mr.  WoLCHOK.  That  is  correct. 

Mr.  Byrne.  So  that  und3r  the  law,  there  should  be  paid  to  the  union 
the  sum  of  $4,700  substantially  each  month? 

Mr.  WoLCHOK.  No,  sir.     This  is  a  voluntary  check-off.     In  other 
words,  a  member  is  not,  because  of  the  fact  that  he  signs  a  check-off 
card  one  month,  obligated  to  pay  du  js  the  next.     He  can  say  to  us, 
U  don't  want  to  send  in  my  money,''  and  that  is  all. 

Mr.  Byrne.  I  see.     It  is  voluntary. 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Byrne.  Now,  does  that  check  which  you  indicated  here  today 
m  the  record  correctly  or  incorrectly  represent  the  number  of  people 
from  whom  deductions  have  been  made  by  Montgomery  Ward  for  that 
particular  month? 

Mr.  WoLCHOK.  That  was  a  correct  deduction  by  Montgomery 
Ward  in  the  month  of  December,  which  is  the  last  month  of  our  con- 
tract. Besides  that,  there  are  other  people  who  paid  directly  to  the 
union,  and  those  number  several  hundred. 

Mr.  Byrne.  Yes;  I  understand.  Now,  let  us  assume,  Mr.  Wolchok, 
that  there  were  4,700  people  working  there  in  December  that  have 
what  you  would  call  a  union  status. 
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Mr.  WoLCHOK.  No;  I  couldn't  say  that,  sir.  I  will  tell  you  why. 
Their  turn-over  is  tremendous,  as  has  been  proven  by  the  company. 
It  is  somewhere  in  the  vicinity  of  200  percent.  Now,  during  the  year 
we  have  had  11,000  members.  We  have  signed  and  re-signed  11,000 
people,  and  out  of  them,  out  of  the  11,000  people  that  we  have  signed 
and  re-signed,  because  of  the  large  turn-over,  there  remained  approxi- 
mately 55  percent  by  the  end  of  the  year.  ,       .     • 

Mr  Byrne.  In  other  words,  out  of  a  total  incoming  and  outgoing 
representing,  say  11,000,  iit  the  end  of  the  year  there  were  substan- 
tially 4,000  plus  in  the  plant  in  Chicago  that  were  members  of  the 

union.  ,, ,  .  ,     - 

Mr.  WoLCHOK.  No;  no,  some  of  them  did  not  make  sure  yet  ot 

membership,  because  if  a  man  or  woman  comes  to  work  over  there 

they  are  not  steady  workers. 
Mr.  Byrne.  No;  they  are  temporary,  I  suppose.  ^ 

Mr.  WoLCHOK.  And  thev  are  not  obligated  to  join. 
Mr.  Byrne.  They  are  Christmas  employees  and  all  that  sort  of 

Mr.  WoLCHOK.  Some  of  them  are  regular  employees,  but  under  our 
contract  they  are  not  under  maintenance  of  membership,  so  are  not 

obligated  to  join.  ,  .     ,     ,         .         t  x    i 

Mr.  Byrne.  Let's  get  back  to  this  check  again  so  I  can  get  clear  on 
that.  In  what  respect  do  you  claim  that  that  check  does  not  represent 
the  proper  amount  that  should  have  come  to  the  union  for  dues? 

Mr.  WoLCHOK.  I  didn't  say  that,  sir. 

Mr.  Byrne.  Now,  why  was  the  check  offered?  I  want  to  get  this 
straight  in  my  own  mind. 

Mr.  WoLCHOK.  On  the  subject  of  the  check,  it  says  there  are  2,225 
employee  members  of  the  union  supposed  to  be  checked  off  by  the 
company.  The  amount  of  the  check  is  $2,048,  and  there  is  a  reason 
for  that  difference.  Those  people  not  present  that  week  when  the 
check-off  of  the  money  was  made  did  not  have  their  dues  deducted. 

Now,  on  top  of  that  there  are  several  hundred  people  who  paid 
their  dues  into  the  union.  That  means  that  the  union  had  over  50 
percent,  or  a  majority  in  the  plant  at  that  time. 

The  reason  I  gave  you  the  check  is  for  the  following  reason:  To 
show  the  lie  when  the  company  maintains  that  we  had  at  the  end  of 
the  contract  only  18  or  20  percent  of  the  membership. 

Mr.  Byrne.  Very  good.  At  last  I  have  got  that  matter  straight- 
ened out  in  my  mind.  In  other  words,  I  was  in  a  state  of  confusion 
as  to  what  that  check  represented,  as  to  the  contentions  that  you  hold 

regarding  the  controversy.  ,      ,      ,         ,  i.   j  • 

Mr.  Goodman.  It  shows  most  clearly  that  the  company  had  in 
their  own  records  proof  of  the  large  membership  in  the  union,  though 
they  came  here  yesterday  and  said  that  from  the  check-off  records 
that  they  had  they  knew  that  we  only  represented  18  percent.  They 
lied  here  to  the  committee  yesterday. 

Mr.  Byrne.  That  was  the  purpose  of  the  check— to  indicate,  of 
course,  they  were  not  telling  the  truth  by  a  check  they  issued  them- 
selves.'   Is  that  correct? 

Mr.  WoLCHOK.  That  is  correct. 

Mr.  Byrne.  That  is  all. 

The  Chairman.  Mr.  Dewey. 


/" 
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Mr.  Dewey.  Again  I  fear  I  am  going  to  bore  the  committee,  and  I 
hope  not  bore  you  and  Mr.  Levy  and  Mr.  Goodman.  1  want  to 
mipress  upon  you  that  out  of  this  hearing  there  may  be  some  good 
come,  but  the  purpose  is  as  stated  in  the  resolution  that  was  read  this 
mormng. 

I  would  also  like  to  draw  your  attention  to  the  fairness  of  this 
investigation.  In  your  statement  you  have  stated  that  even  Members 
of  Congress,  the  Representatives  and  the  Senators,  who  have  the 
sacred  responsibUity  of  making  laws  for  the  people,  became  terribly 
excited  over  the  idea  of  Mr.  Avery  being  carried  out  by  two  soldiers 
Ihat  IS  on  page  16  in  the  next  to  the  last  paragraph. 

I  think  we  were  disturbed  by  that  sight.  I  think  that  is  what 
really  started  this  whole  investigation.  It  would  have  made  no  differ- 
ence whether  it  was  Mr.  Avery,  nor  would  it  have  made  any  difference 
if  the  matter  had  been  reversed  and  soldiers  were  there  to  disperse 
your  picket  line. 

The  thing  was  that  it  was  not  in  our  mind  and  in  the  minds  of  the 
Congress  the  American  way  of  procedure,  and  we  wanted  to  find  out 
about  it. 

Now  that  this  hearing  has  been  held  and  that  we  have  tried  to  take 
all  sides,  I  just  wish  to  call  attention  to  those  who  have  been  asked  to 
come.  In  the  first  instance,  Mr.  Davis  of  the  War  Labor  Board  pre- 
sented his  opinion.  His  opmion  was  expressed  naturally  in  favor  of 
the  position  which  he  took.  He  was  followed,  if  I  recall,  by  Mr 
Reilly,  of  the  National  Labor  Relations  Board,  who  was  a  Government 
official  and  connected  with  one  of  the  three  directors  of  the  National 
Labor  Relations  Board.     , 

He  was  followed  by  Mr.  Biddle,  who  had  ordered,  or  apparently 
his  legal  advisers  through  Mr.  Taylor  who  was  then  representing  the 
Government,  the  soldiers  into  the  plant.  He  appeared  as  a  witness 
naturally  in  support  of  his  own  action. 

Then  following  that  we  had  Mr.  Taylor,  who  served  in  the  capacity 
of  the  Government  operator  under  the  direction  of  his  superior  the 
Secretary  of  Commerce,  Mr.  Jesse  Jones.  ' 

Then  following  him,  in  criticism  of  the  withdrawal  of  the  post-oflice 
authorities,  or  post-oflBce  employees,  rather,  we  had  Assistant  Post- 
master General  Cargill. 

Then,  following  him,  I  think  we  had  Mr.  Avery  and  his  assistants, 
and  today  we  have  you  and  your  two  associates. 

I  only  mention  that  to  rehearse  that  I  think  what  could  be  better? 
What  could  be  more  American  than  to  have  this  thing  brought  before 
us.  Members  of  Congress? 

Now,  we  are  not  in  any  way  judges,  I  am  tremendously  interested 
m  your  statement.  I  was  interested  in  what  Mr.  Avery  had  to  say 
yesterday.  Of  course,  they  are  as  far  apart  as  the  North  Pole  and 
the  South  Pole.  We  are  not  judges  of  that,  nor  could  we  decide  the 
"P^airn^s  or  the  purposes  of  the  management  of  Montgomery  Ward 

'I  f  ^  ^^  ^^^  ^^  ^^'  ^^  ^  ®^^^  ^^  ^^  •  C«^rey,  who  preceded  you, 

IS  hear  all  of  these  things  and  then  make  recommendations  to  the 
Congress. 

I  know  that  both  labor  and  management  should  really  recognize 
some  advantage  from  this  proceeding  here  and  I  think  that  they  are 
going  to.  I  know  all  seven  of  the  gentlemen  here  present  on  this 
committee  will  want  to  do  that  very  thing.     But  there  are  one  or 
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two  points  that  I  also  would  hke  to  bring  out  that  are  in  your  state- 
ment. 

I  am  not  going  to  quote  directly  from  your  statement,  and  I  won't 
even  bother  to  look  up  your  remarks. 

You  remark  that  the  rehiring  and  placing  in  industry  of  our  return- 
ing soldiers  is  only  going  to  be  a  matter  of  the  unions  to  take  care  of 
them.  I  can  assure  you,  sir,  that  that  is  not  really  correct.  We 
have  been  working  here,  all  of  us,  to  try  and  find  ways  and  means 
to  make  that  replacing  of  the  soldiers  a  possible  job,  and  the  con- 
version of  industry  from  wartime  to  peacetime  pursuits  a  possible 
job  to  be  done  expeditiously.  We  are  doing  that  in  the  best  interests 
of  the  whole  economy  of  the  country  of  which  labor  is  such  an  im- 
portant part.  We  don't  want  to  have  a  period  arrive  when  there 
will  be  no  jobs,  and  for  that  reason  we  are  working,  and  that  can 
only  be  done  by  the  assistance  of  Congress  and  the  laws  passed. 

That  is  why  I  said  to  Mr.  Carey  this  morning  that  I  hope  out  of 
this  will  come  some  consideration  of  the  manpower  question  in  this,  the 
human  question,  as  well  as  the  question  of  purely  physical  assets  such 
as  plants,  and  so  on. 

Now,  one  thing  more  and  then  I  will  be  done.  Your  statement  has 
been,  I  may  say,  very  interesting  in  every  way. 

Mr.  WoLCHOK.  Thank  you,  sir. 

Mr.  Dewey.  I  have  listened  to  it  with  the  deepest  interest.  One 
thing  I  would  like  to  ascertain,  because  there  was  a  direct  statement 
made  by  either  Mr.  Barr  or  Mr.  Avery  himself  in  regard  to  the  wages 
paid.  It  is  on  page  2,  which  states  that  the  facts  are  that  the  workers 
in  Montgomery  W  ard  who  eke  out  a  poor  living  on  $20  or  $25  a  week 
wage  obeyed  all  the  laws  and  all  the  directives  and  orders  of  the  War 
Labor  Board  and  the  President,  and  yet  have  to  get  justice  and  equal 
protection  by  the  laws. 

Now,  I  inquired,  and  I  will  not  bother  to  take  the  time  to  find  which 
one  of  the  Montgomery  Ward  officials  responded,  regarding  the  ad- 
herence of  the  hold-the-line  and  Little  Steel  agreements.  They 
claimed  and  I  think  I  am  correct  in  the  figure,  that  they  were  paying 
26  percent  above  the  January  1,  1941,  wage  level  on  an  average. 
Then  I  reiterated,  "You  mean  on  an  average  or  you  mean  in  one  case," 
and  they  claimed  that  they  would  not  be  permitted  to  increase  the 
wages  by  10  cents  an  hour  requested  by  the  union  even  if  they  wished 
to  do  so*  because  they  would  be  withheld  from  doing  so  by  the  opera- 
tion of  price  control. 

Now,  that  is  a  question  I  would  like  to  ask  in  such  a  way  as  you 
would  care  to  answer. 

Mr.  WoLCHOK.  I  would  like  to  answer  you  right  now  on  the  wage 

question. 

Gentlemen,  I  have  before  me  a  job  classification  that  the  com- 
pany gave  to  us,  a  so-called  job  classification,  and  it  begins  with 
45  cents  an  hour. 

Mr.  Dewey.  How  many  hours  a  day? 

Mr.  WoLCHOK.  Forty  hours  a  week.  Forty-five  cents.  And  it 
ends  with  a  high  of  about  $1.25.     That  is  the  scale. 

Now,  the  majority  of  the  people  working  in  that  plant  get  some- 
where in  the  vicinity  of  $25  a  week,  which  would  be  about  60  cents  an 
hour.     I  will  tell  you  why. 
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First,  in  their  large  turn-over  the  new  people  begin  all  the  time 
at  the  bottom,  no  matter  what  their  classification.  Sometimes  they 
fall  into  other  classifications,  but  they  begin  from  the  bottom  unless 
they  are  skilled  mechanics,  skilled  people  whom  they  have  difiiculty 
to  get  without  paying  the  price — repair  men,  motor  winders,  solderers, 
or  something  of  that  sort. 

Mr.  Dewey.  Are  those  last  three  classifications  you  mention 
skilled  or  imskilled? 

Mr.  WoLCHOK.  Skilled  people. 
Mr.  Goodman.  In  the  Chicago  plant. 

Mr.  W  OLCHOK.  Let  me  tell  you  what  kind  of  people  are  getting 
this  kind  of  wage.  We  have  over  here  people  who  are  machinists, 
maintenance  operators,  pharmacists,  refinishers,  printers,  people 
that  are  doing  printing  work,  repairmen,  mechanics  that  wind  motors, 
watchmakers,  and  so  forth.  Those  skilled  people  they  cannot  get 
and  so  they  are  forced  to  pay  80  cents,  90  cents,  or  $1  an  hour. 

Mr.  Dewey.  They  pay  tne  regular  competitive  union  wage  scale 
on  those  classifications? 
Mr.  WoLCHOK.  No,  sir. 

Mr.  Dewey.  I  don't  see  how  they  can  get  them  otherwise. 
Mr.  WoLCHOK.  On  an  over-all  average,  I  don't  think  it  goes  be- 
yond $25  a  week. 

Mr.  Dewey.  For  how  many  employees? 

Mr.  WoLCHOK.  For  their  plant,  which  is  approximately  whatever 
number  they  have  over  there. 

We  have  a  panel  report,  and  in  this  panel  report  I  will  show  you 
that  is  correct.  This  is  part  1  of  that  panel  report,  which  is  only 
dealing  with  wages.  In  this  report  they  find  that  80  percent,  if  I 
am  not  mistaken,  of  all  the  people  are  getting  less  than  $25  or  $26  a 
week.  I  don't  remember  the  exact  figures,  but  I  will  soon  find  them. 
That  is  what  the  panel  found. 

At  that  time  the  panel  recommended  a  5-cents-an-hour  increase  on 
an  over-all  for  everybody.  At  that  time  they  were  below  their 
competitors. 

Let  me  tell  you  something  about  competitors.  Yesterday  in 
these  proceedings  they  were  talking  and  ranting  about  their  com- 
petitor. When  the  War  Labor  Board  employed  two  people,  one  a 
woman  by  the  name  of  Miss  Jones,  and  another  a  fellow  by  the  name 
of  Fisher,  they  had  to  make  a  wage  study  of  another  establishment 
in  comparison  to  Ward's.  When  their  report  was  brought  in,  we 
asked  them  where  they  got  those  figures.  The  union  questioned, 
"Wliere  did  you  get  those  figures?"  because  we  thought  it  was  a 
little  bit  under  what  we  wanted. 

They  said,  "We  are  sorry,  Mr.  Wolchok,  but  we  cannot  tell  you  where 
we  got  the  figures,  because  if  we  were  able  to  tell  you  you  would  have 
gotten  the  figures.  You  must  take  our  word  for  it  that  these  figures 
are  accurate  figures  taken  out  of  the  books." 

When  we  examined  their  papers,  we  knew  who  it  was.  I  don't 
care  to  mention  the  name,  but  we  know  who  it  was — it  was  the  largest 
competitor  to  Montgomery  Ward. 

Mr.  Barr  and  I  were  laughing  at  that  time,  because  we  knew  where 
the  figures  came  from.  Those  figures  showed  that  in  spite  of  what 
the  War  Labor  Board  recommended,  the  competitor  is  still  higher 
anywhere  from  5  to  10  cents  an  hour. 
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Let  me  tell  you  something.  Even  after  they  gave  the  5-cent 
increase,  their  competitor  was  still  higher  by  about  15  percent.  Fif- 
teen percent  of  what?  Fifteen  percent  of  the  Nation  is  something; 
15  percent  of  $100  is  something;  but  15  percent  of  45  cents — I  am 
afraid  that  doesn't  mean  too  much. 

Even  then,  Mr.  Dewey,  I  want  to  tell  you  that  I  think  we  can  still 
find  something  yet  under  the  15  percent.  At  least,  we  still  can  find 
a  substandard  wage  under  50  cents  an  hour.  We  still  can  find  it 
over  there.  But  what  is  the  diflFerence?  Tell  me.  If  you  would 
agree  even  on  10  cents  an  hour,  tomorrow  they  can  take  this  worker 
and  reduce  him  to  45  cents  an  hour.     What  can  we  do  about  that? 

Mr.  Dewey.  Now,  Mr.  Davis  testified  that  they  had  never  had 
any  War  Labor  Board  dispute  on  wages. 

Mr.  Wolchok.  That  is  right. 

Mr.  Dewey.  With  Wards. 

Mr.  Wolchok.  No;  Wards  accepted  this  report.  When  this  case 
came  before  the  War  Labor  Board,  they  divided  it  into  two  parts,  one 
the  wage  question.  This  was  the  wage  question.  When  the  Board 
finally  ruled  that  they  could  give  5  cents  an  hour,  Ward  accepted  it 
grudgingly  and  said,  ''We  will  accept  t^at." 

Now  J  since  then  we  have  made  our  demand  for  10  cents  an  hour. 
We  ^  not  ashamed  to  ask  that  a  girl  getting  45  cents  an  hour  get 
10  cents  an  hour  more. 

They  were  trying  to  prove  over  here  yesterday  that  they  are  over- 
paying them.  In  other  words,  they  are  letting  out  right  now  their 
intention  not  to  give  us  any  money.  That  is  another  way  of  putting 
it.    That  is  how  I  look  at  it. 

Mr.  Dewey.  Of  course,  I  don't  know  what  is  in  back  of  their 
statement,  but  they  made  one  statement  and  there  was  quite  a  differ- 
ent statement  in  your  statement,  and  I  just  wanted  to  get  the  two 
sides  in  the  record.  They  claim,  and  I  think  I  am  correct,  that  they 
were  paying  as  high  or  higher  wages  than  any  of  the  similar  industries 
for  similar  work  in  the  area,  and  that  they  were  26  percent,  I  believe, 
over  the  January  1,  1941,  level,  and  that  they  could  not  make  that 
additional  10-cent  payment  because  that  would  have  put  them  even 
higher  above  the  15  percent  increase,  and  that  is  what  I  want  to  ascer- 
tain in  view  of  your -statements  here. 

Mr.  Wolchok.  I  will  tell  you  this:  This  case  is  coming  up  right  now 
before  the  War  Labor  Board  again.  We  have  outlined  the  process  of 
the  so-called  negotiations.  I  will  tell  you  later  about  that.  When  we 
get  through  with  that,  I  assure  you  that  if  the  War  Labor  Board 
decides  that  we  are  entitled  to  2  cents,  3  cents,  or  10  cents,  whatever 
they  decide  we  shall  accept.  That  lets  them  worry  about  that  ques- 
tion. If  the  War  Labor  Board  decides  against  it,  we  are  not  going  to 
strike  about  it.  We  are  not  going  to  allow  our  people  to  get  excited 
about  that. 

All  we  can  say  is  as  follows:  If  the  money  question  is  troubling  them 
after  the  War  Labor  Board  makes  its  decision,  it  shall  be  final  and  bind- 
ing as  far  as  we  are  concerned.  We  might  not  be  satisfied,  but  maybe 
we  will  be  satisfied.  Maybe  the  company  will  be  satisfied.  But  the 
question  of  money,  if  there  is  anything  that  the  workers  are  asking 
that  is  not  coming  to  them,  and  the  War  Labor  Board  says  that  we 
can't  get  it,  we  will  accept  their  decision. 
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We  will  fight.  We  will  try  to  prove  to  the  War  Labor  Board  that 
the  workers  are  entitled  to  it,  that  they  are  underpaid. 

It  isn't  true  what  Montgomery  Ward  says,  because  if  it  would 
have. been  true  their  turn-over  would  not  have  been  so  big.  If  it  had 
been  true,  their  workers  would  sit  in  their  stores.  If  it  had  been  true, 
their  own  manager  would  not  have  had  to  admit  that  it  cost  them 
$1,000,000  a  year  in  turn-overs,  and  that  they  should  do  something 

about  it.  . 

Mr.  Dewey.  This  is  a  little  aside  from  the  question,  but  you  appar- 
ently had  great  experience  in  dealing  with  this  particular  type  of  work — 
in  labor,  I  mean.  Taking  into  account  the  normal  turn-over  around 
the  seasonal  period  at  Christmas 

Mr.  WoLCHOK.  That  is  a  different  story. 

Mr.  Dewey.  That  is  one  story  but  is  there  a  large  turn-over  in  this 
type  of  business  ordinarily  as  compared  with  other  industries  such  as 
one  under  the  craft  system  or  where  there  are  higher  skilled  laborers? 
This  is  pretty  unskilled  labor,  is  it  not? 

Mr.  WoLCHOK.  Yes,  sir.  Let  me  teU  you  how  this  thing  works: 
Before  Christmas,  any  house  like  Montgomery  Ward,  or  like  R.  H. 
Macy  whose  complement  is  about  10,000  people  during  the  year, 
during  Christmas  they  employ  extra  workers  and  in  the  case  of  Macy 
they  employ  30,000  people.  -^ 

Mr.  Dewey.  But  in  that  original  10,000,  does  their  turn-over  equal 
th3  turn-over  in  Wards? 

Mr.  WoLCHOK.  This  year  there  was  a  larger  turn-over  in  Macy's 
because  a  tremendous  amount  of  people  went  into  the  armed  forces^ 
but  normally  their  turn-over  is  somewhere  in  the  vicinity  of  about 
10  percent,  which  is  a  normal  turn-over — 10  or  15  percent. 

Mr.  Dewey.  What  was  it  in  the  past  year? 

Mr.  WoLCHOK.  About  10  percent. 

Mr.  Dewey.  In  the  past  year? 

Mr.  WoLCHOK.  It  is  10  percent  normally. 

Mr.  Dewey.  You  mean  10  percent  is  normal  or  abnormal? 

Mr.  WoLCHOK.  This  year  was  a  little  hightr  than  Jast  year  because 
a  lot  of  people  went  into  the  armed  forcf  s.  They  had  a  gr  3at  number 
of  young  people  who  went  into  the  armed  forces. 

In  this  company,  though,  in  the  report  made  by  the  chairman  of 
Montgomery,  Ward  &  Co.,  Mr.  Avary,  tendered  to  th«  stockholders^ 
the  turn-over  was  stated  as  168  percent. 

Mr.  Dewey.  In  what  period? 

Mr.  WoLCHOK.  In  1  year. 

Mr.  Dewey.    What  year? 

Mr.  WoLCHOK.  In  1943.  In  the  year  of  1943  there  was  a  168  par- 
cent  turn-over.  That  is  an  awful  waste  of  money,  because  of  retrain- 
ing people,  and  of  course  you  can  understand  that  also  doesn't  do 
much  good  to  a  union  in  its  membership.  In  the  other  years  their 
percentage  of  turn-over  has  been  probably  just  as  high,  because  we 
know  from  other  companies  that  that  wouldn't  be  true  if  their  labor 
policy  was  anywhere  near  half  way  decent. 

Mr.  Dewey.  That  is  all,  Mr.  Chairman. 

The  Chairman.  Mr.  Clark.    * 

Mr.  Clark.  Mr.  Chairman,  it  was  necessary  for  me  to  attend  a 
meeting  of  the  Rules  Committee  and  I  have  just  now  been  able  to 
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T3turn.  I  don't  know  what  has  been  going  on  here,  but  there  ar«% 
two  or  three  questions  I  would  like  to  ask. 

Are  you  acquainted  with  the  general  situation  in  the  Chicago  area 
as  to  war  activities? 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Clark.  Could  you  mention  any  of  the  war  activities  in  that 
section,  or  just  a  few  of  them? 

Mr.  WoLCHOK.  I  would  be  glad  to,  sir.  I  am  very  well  acquainted 
with  the  Chicago  area.  I  am  very  well  acquainted  with  what  is  ia 
Chicago.     I  have  spent  many  months  there. 

Now,  the  first  thing  which  you  have  in  there  which  I  think  is  very^ 
very  important  to  this  Nation  is  the  packing  houses  that  are  situated 
very  close  to  the  Montgomery- Ward  plant.  Next,  you  have  over 
there  a  lot  of  steel  mills,  airplane  factories,  and  you  have  over  there 
machine-tool  factories. 

Chicago,  as  you  probably  know,  was  considered  a  No.  1  area,  a 
critical  area.  I  am  very  well  acquainted  with  the  fact  that  there  is  a 
great  amount  of  industry  going  on  over  there. 

Mr.  Clark.  Would  you  characterize  it  yourself  as  a  critical  war 
area? 

Mr.  WoLCHOK.  Yes,  sir;  I  would. 

Mr.  Clark.  I  mean  on  account  of  the  war  activities  located  m 
that  area. 

Mr.  WoLCHOK.  That  is  right,  sir.  I  want  to  show  you  Congress- 
men what  the  paper  says.  "Chicago  put  in  labor  class  1."  In  fact^ 
it  says  after  that,  "War  plants  on  a  48-hour  week."  That  is  a 
screaming  headline  in  the  Chicago  paper. 

Mr.  Clark.  I  don't  believe  all  I  see  in  the  papers. 

Mr.  WoLCHOK.  That  is  one  thing  you  could  believe,  because  it  is 
a  fact. 

Mr.  Clark.  Now,  you  didn't  mention  transportation  and  com- 
munication.    How  does  the  Chicago  area  rate  in  that  respect? 

Mr.  WoLCHOK.  Very  critical.     I  will  tell  you  why  from  my  own 
observations.     I  know  Chicago,  being  the  hub  of  the  United  States, 
has  motor  transportation  going  from  there  in  all  directions,  going  east 
going  west,  and  going  south.  ' 

I  think  it  is  a  No.  1  area  there  as  far  as  transportation  goes  in 
Chicago. 

Mr.  Clark.  Do  you  know  anything  about  the  extent  to  which 
labor  is  organized  in  the  Chicago  area? 
Mr.  WoLCHOK.  The  extent  of  what,  sir? 

Mr.  Clark.  The  extent  to  which  labor  is  organized  in  the  Chicago 
a«rea  r 

Mr.  WoLCHOK.  Yes,  sir;  I  think  I  do  know  that  labor  right  now  has 
about  three-quarters  to  a  million  men  organized  within  a  50-mile 
radius. 

Mr.  Clark.  Now,  I  want  to  take  you  back  over  a  part  of  your 
testimony  of  this  morning,  which  you  need  not  repeat. 

When  you  were  speaking  of  the  fact  that  while  the  labor  was  not 
entu-ely  satisfied  with  the  War  Labor  Board  or  the  maintenance-of- 
membership  contracts  that  at  least  the  leadership  was  undertaking: 
to  abide  by  those  decisions  for  the  duration  of  the  war. 

Mr.  WoLCHOK.  Yes,  sir. 
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Mr.  Clark.  And  you  spoke  of  the  strike  that  occurred  in  Chicago, 
and  of  the  fact  that  the  people  went  back  to  work  when  the  President's 
telegram  arrived. 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Clark.  Did  it  or  did  it  not  become  generally  known  in  that  area 
Bt  that  time,  or  about  that  time,  that  Montgomery  Ward  had  declined 
to  comply  with  the  President's  request? 

Mr.  WoLCHOK.  I  would  like  to  answer  you  in  the  following  form, 
Mr.  Clark:  What  happened  over  there  scared  us  a  great  deal.  We 
were  almost  afraid  that  we  would  be  the  cause  of  a  tumultuous  and 
chaotic  condition  in  Chicago.    Let  me  explain  what  happened. 

First,  when  the  company  demanded  an  election  from  us,  everyone, 
every  industrialist,  began  to  ask  an  election  after  their  contract  had 
expired.  That  sowed  the  seeds,  and  they  began  to  ferment  and  to 
be  a  source  of  trouble. 

Then,  when  the  workers  learned  that  Montgomery  Ward  &  Co. 
did  not  want  to  obey  the  President's  order,  they  became  v^y  much 
alarmed.  There  was  a  sort  of  insecurity  which  fell  on  them,  and 
hundreds  of  labor  leaders  came  to  us  and  told  us,  "For  God's  sake, 
where  will  we  go  from  here,  because  we  will  not  be  able  to  hold  our 
people  should  they  go  out  on  strike,  and  they  want  to  strike  because 
Mr.  Av^fy  does:  il»t  want  to  live  up  to  the  order  of  the  President  of 
the  United  States." 

This  alaiTOed  us  because  what  happened  first  is  that  Pullman 
Standard  pulled  out  and  some  more  threatened  to  pull  out. 

When  the  railroad  people  refused  to  go  through  the  picket  line,  if  the 
strike  had  lasted  another  couple  of  days,  you  would  have  had  a  rail- 
road strike  in  the  entire  Chicago-St.  Paul  area. 

We  have  an  affidavit  here.  I  don't  know  if  it  is  in  the  record  or 
not,  but  here  is  an  affidavit  from  Mr.  Christianson  saying  that  if  the 
strike  had  lasted  another  10  days  it  would  have  tied  up  the  Chicago 
and  St.  Paul  areas.  Why?  Not  because  there  was  a  question  by 
the  workers,  but  there  was  a  fear  that  somebody  was  going  to  set 
the  pattern  of  not  obeying  the  President's  order. 

Mr.  Clark.  Now,  did  you  have  evidence  of  any  such  condition  as 
that  before  it  became  known  that  Montg(Mnery  Ward  was  unwilling 
to  abide  by  the  President's  order?    ^ 

Mr.  Wolchok.  No;  I  don't  think  we  have  had  that,  but  we  became 
terrifically  alarmed  when  that  became  common  gossip  that  Mont- 
gomery Ward  would  not  listen  to  the  President,  and  would  not  obey 
the  orders  of  the  War  Labor  Board. 

Mr.  Clark.  Now,  what  was  the  attitude  of  the  labor  leaders  on  that? 

Mr.  Wolchok.  The  labor  leaders  became  very  much  alarmed,  and 
about  150  labor  leaders  came  down  to  us. 

Mr.  Clark.  I  am  trying  to  get  at  whether  the  problem  was  whether 
the  labor  leaders  themselves  wanted  to  go  on  strike,  or  was  it  their 
fear  that  they  wouldn't  be  able  to  keep  the  workers  from  going  on  strike? 

Mr.  Wolchok.  I  want  to  tell  you,  Congressman  Clark,  that  the 
labor  leaders  m  the  Chicago  area  were  trying  to  avoid  every  possible 
strike  that  could  be  avoided.  The  workers,  though,  relay  their  feel- 
ings to  the  labor  leaders.  The  workers  became  alarmed  in  the  shops, 
in  the  factories,  and  in  the  mines. 
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Remember  that  we  did  not  call  a  strike  that  could  be  blamed  upon 
the  ui^ion.  They  knew  that  this  strike  was  fomented  by  the  com- 
pany. It  was  even  set  out  in  the  newspapers— 90  percent  of  the  news- 
papers in  the  country  said  it.  When  the  President  sent  a  telegram  to 
Montgomery  Ward  and  to  us,  and  we  complied  and  they  did  not,  the 
leaders  came  to  us  and  said,  "We  are  in  danger.  We  tear  that  strikes 
will  break  out  because  there  is  a  feeling  of  unrest  on  the  part  of  the 
workers  that  Mr.  Avery  is  setting  a  deadly  pattern  right  now  for  tho 
workers  in  that  area." 

Mr.  Clark.  Mr.  Wolchok,  getting  around  a  Uttle  more  maybe  than 
we  have  been  a  part  of  the  day  to  what  I  would  call  the  meat  in  the 
coconut,  this  act  of  Congress  provides  that  wherever  the  Concilia- 
tion certifies  that  a  labor  dispute  exists  which  may  lead  to  substantial 
interference  with  the  war  effort,  it  shall  go  ahead  and  consider  the  case. 

I  am  asking  your  opinion  as  a  man  who  is  familiar  with  that  exact 
situation  existing  in  Chicago,  and  as  a  patroitic  American  citizen  in  a 
solemn  hour  in  our  history.  I  am  asking  your  opinion  as  to  whether 
there  was  danger  of  such  a  strike  in  that  area? 

Mr.  Wolchok.  Mr.  Clark,  I  give  my  word  of  honor  to  all  of  you 
gentlemen  here  and  to  all  of  the  persons  in  back  of  me  that  this  is  the 
honest  truth,  that  the  danger  of  this  strike  spreading  in  the  Chicago 
area  was  there  if  it  had  lasted  another  couple  of  days,  if  the  President 
had  not  taken  over  the  house.  You  would  have  had  a  chaotic  con- 
dition there. 

Let  me  show  you  how  this  would  impair  the  war  effort.  Let  me 
tell  you  what  has  happened  in  one  other  case,  mifortunately,  where  we 
figured. 

A  conflict  broke  out  in  Pontiac,  if  I  am  not  mistaken — Pontiac, 
Mich. — over  a  controversy  between  two  unions  of  different  initials, 
and  sides  were  being  taken.  It  was  a  strike,  I  think,  in  about  10  or 
20  grocery  stores.  The  dispute  broke  out  in  the  street,  and  10,000 
workers  in  the  Chrysler  Motor  Corporation,  a  war  industry,  went  out 
on  strike  for  48  hours. 

As  a  result  of  a  controversy  in  20  grocery  stores. 

Now,  in  this  strike  over  here  in  this  Chicago  area,  there  was  the 
A.  F.  of  L.  and  C.  T.  O.,  the  Railroad  Brotherhood,  and  an  independent 
union.  They  forgot  their  differences.  They  forgot  all  about  it 
and  became  like  one.  Why?  The  president  of  the  Railroad  Brother- 
hood called  me  and  Leonard  Levy,  and  told  us,  "Do  everything  that 
you  can  in  your  power  to  see  that  this  strike  is  settled,  because  there 
is  a  danger  that  we  are  going  to  have  the  railroads  out  on  strike." 

Mr.  Clark:  That  is  all  I  have  to  ask. 

Mr.  WoLCHOTc.  I  would  like  to  read  a  paragraph  from  the  statement 
of  Walter  Christianson  of  the  Railroad  Brotherhood  of  America. 
He  says  the  following: 

Due  to  the  pressure  put  on  the  railroad  officers  by  Montgomery  Ward's  officers, 
the  railroad  officers  resorted  to  drastic  action  in  intimidating  our  men  and  con- 
tinually attempted  to  force  them  to  perform  their  ordinary  and  customary  duties 
in  the  Montgomery  Ward's  Chicago  plant.  In  this  way,  a  great  deal  of  tension 
and  bad  feeling  was  building  up  day  by  day.  If  the  strike  of  Montgomery  Ward 
would  have  continued  much  longer,  due  to  the  temper  of  the  men  we  have  great 
doubts  whether  we  could  have  held  them  in  check.  In  other  word?,  there  was 
grave  possibility  that  if  the  strike  had  not  ended  with  the  President's  order  when 
It  did,  that  the  railroad  lines  in  the  entire  Chicago  area  might  have  been  tied  up. 
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This  is  a  sworn  affidavit  in  your  record.  There  is  one  more  thing, 
Mr.  Clark,  if  you  don't  mind.  Let  me  give  you  an  illustration  of 
what  happened  in  the  industry. 

This  is  a  copy  of  a  telegram  that  was  sent  to  Herbert  March, 
Annapolis  Hotel,  Washington,  D.  C.  April  19,  1944,  5  o'clock  p.  m. 

Discussions  here  point  to  an  immediate  need  for  Washington  moving  to  end 
Ward  strike  and  return  people  to  work.  Serious  repercussions  among  war  plant 
workers.     Anything  can  happen.     You  must  immediately  get  Levin — 

who  is  the  president  of  the  State  council  of  the  C.  I.  O. — 

and  McElligatt — 

who  is  secretary  of  the  council — 

and  yourself  to  see  Murray  and  request — 

Philip  Murray,  president  of  the  C.  I.  O. — 

and  request  Labor  Board  to  order  them  back  or  Roosevelt  to  move.     Matson  of 
U.  A.  W.— 

United  Automobile  Workers;  he  is  the  regional  director  over  there — 

will  be  in  and  agrees  to  go  along  to  Murray.     He  is  worried.     Wire  back  what  is 
being  done. 

Signed  "Bob  Travis"  and  "Ernie  Mayo." 

That  came  during  the  strike  from  the  offices  of  the  C.  I.  O.  saying 
that  the  war  workers,  the  steel  workers,  and  the  rest  of  them,  were 
terribly  perturbed. 

Now,  when  Avery  said,  "No  dice,"  to  the  President,  when  he  said, 
if  I  may  use  the  vernacular,  "Go  out  and  jump  in  the  lake,"  then  of 
course  it  became  all  the  more  tense. 

The  Chairman.  Mr.  Elston? 

Mr.  Elston.  Right  along  that  line,  Mr.  Wolchok,  you  say  that  the 
labor  leaders  in  and  around  Chicago  were  apprehensive  that  they 
couldn't  keep  their  people  in  line,  and  if  the  strike  occurred  at  Mont- 
gomery Ward's,  they  would  all  go  out  too? 

Mr.  Wolchok.  No,  sir.  I  will  tell  you  what  I  have  said.  I  have 
said  the  following,  Mr.  Elston:  The  Workers  cautioned  the  labor 
leaders,  and  told  them  that  there  was  unrest  in  the  mills  and  in  the 
factories,  unrest  because  if  Mr.  Avery  gets  away  with  what  might 
suit  him,  some  other  people  might  try  to  do  the  very  same  thing. 
That  is  what  I  have  said. 

Mr.  Elston.  When  were  they  going  to  go  out  on  strike? 

Mr.  Wolchok.  When  were  they  going  to  go?  If  this  strike  had 
lasted  a  couple  more  days,  probably  you  would  have  had  it. 

Mr.  Elston.  If  the  Montgomery  Ward  strike  had  lasted  a  couple 
more  days,  you  mean? 

Mr.  Wolchok.  That  is  right. 

Mr.  Elston.  How  many  days  did  it  last? 

Mr.  Wolchok.  I  think  it  was  13  days. 

Mr.  Elston.  How  many  went  out  during  the  13  days? 

Mr.  Wolchok.  Pullman  Standard  went  out. 

Mr.  Elston.  How  many  persons  were  involved? 

Mr.  W  OLCHOK.  I  don't  know  the  exact  number,  but  I  think  it 
coimted  in  the  thousands. 

Mr.  Elston.  How  many  thousands? 

Mr.  Wolchok.  I  don't  know — maybe  around  7  or  8  thousand  men. 

Mr.  Elston.  How  long  were  they  out? 


Mr.  Wolchok.  I  think  they  were  out  about  a  week  or  so. 

Mr.  Elston.  When  did  they  go  out? 

Mr.  Wolchok.  They  went  out  during  the  strike  at  Montgomery 
Ward. 

Mr.  Elston.  Did  they  go  back  as  soon  as  the  President  seized  the 
M  on  tgomery  W  ar  d  pi  ant  ? 

Mr.  Wolchok.  I  think  shortly  after  that  they  went  back  to  work. 
Of  course,  that  was  a  difficult  situation.  \ 

Mr.  Elston.  How  long  after  that  was  it  before  they  went  back? 

Mr.  Wolchok.  I  couldn't  tell  you  exactly,  but  I  think  immediately 
after  that.    Don't  forget  that  we  have  had  a  headache  in  that  thing. 

Mr.  Clark.  They  had  a  controversy  of  their  own,  didn't  they,  that 
was  independent  of  the  Montgomery  Ward  strike? 

Mr.  Wolchok.  I  think  the  chairman  of  Montgomery  Ward  &  Co. 
had  a  hand  in  that  too. 

Mr.  Elston.  Now,  what  evidence  have  you  got  that  he  had  any 
hand  in  the  Pullman  strike? 

Mr.  Wolchok.  He  is  a  member  of  the  board  of  directors. 

Mr.  Elston.  Did  they  strike  because  he  was  a  member  of  the 
board  of  directors? 

Mr.  Wolchok.  Some  of  the  strikers  said  that. 

Mr.  Elston.  Do  you  know  what  the  question  involved  in  that  case 
was? 

Mr.  Wolchok.  I  think  I  would  ascribe  it  to  Avery's  defiance. 

Mr.  Elston.  Do  you  know  what  the  question  was?  When  people 
go  out  on  strike,  they  have  a  reason,  and  they  indicate  their  reason. 
What  reason  was  indicated  when  they  went  out  on  strike? 

Mr.  Wolchok.  I  think  there  was  a  wage  question. 

Mr.  Elston.  Yes,  there  was  a  wage  question  involved,  wasn't 
there? 

Mr.  Wolchok.  Let  me  finish,  sir.    There  was  unrest  at  that  time. 

Mr.  Elston.  There  was  a  wage  question  involved,  and  it  had 
absolutely  nothing  to  do  with  the  Montgomery  Ward  strike.  Now, 
isn't  that  true? 

Mr.  Wolchok.  Just  a  moment,  sir.  You  know  it  is  very  interesting. 
I  have  spent  about  27  years  in  this  labor  movement.  I  wasn't  born 
only  yesterday.  My  opinion  is  that  the  people  in  Pullman  Standard 
hastened  their  going  out  on  strike  on  account  of  our  situation. 

Mr.  Elston.  Was  that  question  even  mentioned  when  they  went 
out  on  strike? 

Mr. Wolchok.  Of  course. 

Mr.  Elston.  Did  they  take  a  vote? 

Mr.  Wolchok.  I  couldn't  tell  you,  sir. 

Mr.  Elston.  They  went  out  on  a  strike  because  there  was  a  wage 
demand,  wasn't  there? 

Mr.  Wolchok.  There  was  a  wage  question. 

Mr.  Elston.  What  other  strikes  were  there  during  the  period  of 
time  when  the  Montgomery  Ward  workers  were  on  strike  in  the 
Chicago  area? 

Mr.  Wolchok.  I  think  the  Hummer  case  was  on  strike  during  or 
afterward. 

Mr.  Elston.  That  was  afterward,  and  it  was  not  in  Chicago. 
Now,  I  asked  you  about  other  cases  in  Chicago. 
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Mr.  WoLCHOK.  I  think  the  Hummer  case  came  during  the  strike, 
sir. 

Mr.  Elston.  WeU,  in  any  event,  it  wasn't  in  Chicago.  I  am  asking 
you  about  cases  in  Chicago. 

Mr.  WoLCHOK.  It  was  not  in  Chicago,  but  it  was  a  subsidiary  to 
the  Montgomery  Ward  Co. 

Mr.  Elston.  You  said  there  was  great  unrest  in  the  Chicago 
area,  and  conditions  would  have  been  chaotic  there  in  a  matter  of  a 
week  or  so 

Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Elston.  If  the  Montgomery  Ward  people  went  out  on 
strike.  They  went  out  on  strike,  and  were  out  13  days,  and  there  is 
only  one  strike  you  can  mention  that  took  place. 

Mr.  WoLCHOK.  What  do  you  consider  this  affidavit  by  Mr.  Chris- 
tianson  to  be? 

Mr.  Elston.  I  don't  care  what  he  said  in  the  affidavit.  I  want 
to  know  whether  there  were  strikes  or  not.    Were  there  any? 

Mr.  WoLCHOK.  The  truckmen  did  not  go  through  that  line. 
The  Railroad  Brotherhood  did  not  operate  during  that  strike. 

Mr.  Elston  Now,  just  a  minute.  The  truckmen  went  out  on 
strike  and  wouldn't  operate  for  a  while,  and  before  the  strike  was  over 
went  back. 

Mr.  WoLCHOK.  Just  a  moment,  sir.  The  truckmen  went  back  a 
day  and  a  half  before  the  strike  ended. 

Mr.  Elston.  All  right.     They  went  back,  didn't  they? 

Mr.  WoLCHOK.  And  the  Independent  truckmen  stayed  out  all 
the  time.    There  were  more  Independent  truckmen  than  Affiliated. 

Mr.  Elston.  How  many  were  involved  in  that? 

Mr.  Wolchok.  Several  hundred. 

Mr.  Elston.  Did  they  go  out  on  a  strike,  or  did  they  just  refuse 
to  go  through  the  picket  line? 

Mr.  Wolchok.  They  didn't  cross  the  picket  line. 

Mr.  Elston.  They  didn't  go  out  on  strike,  then,- did  they? 

Mr.  Wolchok.  I  don't  know  what  you  call  it,  but  I  know  one 
thing — if  people  don't  work  and  don't  cross  a  picket  Ime,  they  are 
not  working. 

Mr.  Elston.  There  is  a  vast  difference  between  not  going  through 
a  picket  line  in  a  particular  place,  and  working  everywhere  else. 
They  did  work  everywhere  else,  didn't  they? 

Mr.  Wolchok.  They  didn't  work.     They  didn't  produce. 

Mr.  Elston.  Didn't  they  work  elsewhere? 

Mr.  Wolchok.  No,  sir. 

Mr.  Elston.  You  mean  they  went  out  on  strike  and  didn't  work 
anvwhere? 

Mr.  Wolchok.  I  don't  think  so. 

Mr.  Elston.  Don't  you  know? 

Mr.  Wolchok.  I  think  they  have  a  steady  route  for  Montgomery 
Ward,  and  those  people  carting  merchandise  did  not  work.    • 

Mr.  Elston.  You  can't  tell  us  now  whether  they  actually  went  out 
on  strike,  can  you? 

Mr.  Wolchok.  People  didn't  viork. 

Mr.  Elston.  Did  they  vote  to  strike  or  have  a  strike?  Now  tell 
us,  did  they  or  didn't  they,  or  don't  you  know?  We  only  want  to 
get  the  facts. 
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Mr.  Wolchok.  I  am  giving  you  the  facts  as  they  are,  Mr.  Elston, 
if  it  hurts.  The  facts  are  that  the  truckmen  didn't  go  through  for 
about  10  days,  and  the  independent  truckmen  didn't  go  through  at 
all  until  the  strike  was  settled.  The  Railroad  Brotherhood  didn ' t  work. 
The  Illinois  Bell  Telepone  Union,  an  independent  union,  did  not  work. 
The  upholsterers  refused  to  work.  Even  the  taxicabs  would  not  go 
through  and  did  not  carry  any  merchandise  through. 

I  don't  know  what  else  you  want,  sir,  to  show  you. the  effect. 

Mr.  Elston.  I  think  you  know  what  I  want.  I  grant  you  they 
didn't  go  through  the  picket  lines,  but  I  am  trying  to  get  you  to 
answer  whether  or  not  there  were  strikes  in  Chicago  in  all  of  these 
different  organizations  that  you  have  just  mentioned. 

Mr.  Wolchok.  Let  me  give  you  an  answer  that  I  hope  will  satisfy 
you,  Congressman  Elston.  The  point  that  I  have  made  over  here 
is  the  following:  That  we  were  scared  of  what  was  coming  next  had 
this  strike  been  prolonged.  I  cannot  give  you  the  reason  for  it,  just 
as  I  cannot  tell  you  when  a  fire  begins  in  a  basement  whether  it  is 
going  to  take  over  the  whole  house  and  the  neighboring  house.  We 
loiew  that  there  was  a  fire.  We  knew  there  was  danger  in  there,  and 
we  know  only  but  one  thing — the  reason  for  this  danger,  for  this  fire, 
was  because  Mr.  Avery  did  not  want  to  live  up  to  the  order  of  the 
President. 

Mr.  Elston.  You  mentioned  that  many,  many  times,  but  you  still 
haven't  answered  my  question.  You  said  you  were  apprehensive, 
and  that  you  thought  there  were  going  to  be  strikes. 

What  I  am  trying  to  get  at  is,  how  many  strikes  really  did  occur  in 
the  13  days  the  Montgomery  Ward  people  were  out?  That  is  easy  to 
answer. 

Mr.  Wolchok.  The  Pullman  wStandard  I  gave  you.     That  is  one. 

Mr.  Elston.  Now,  I  want  you  to  eliminate  the  ones  who  didn't  go 
through  the  picket  line.     I  want  general  strikes. 

Mr.  Wolchok.  The  Pullman  Standard,  as  far  as  we  are  concerned, 
didn't  have  anything  to  do  with  us.  They  had  something  to  do  with 
management,  as  has  been  pointed  out,  Mr.  x^very  being  part  of  that 
management. 

Now,  on  the  other  hand,  the  telegram  which  I  have  read  to  you, 
unless  you  want  to  disregard  it,  wasn't  written  because  they  knew 
that  I  was  going  to  be  over  here  on  the  stand.  That  telegram  said 
that  there  was  unrest  and  that  the  War  Labor  Board  should  do 
something  in  that  direction,  and  if  not  it  was  going  to  break. 

Mr.  Elston.  Now,  Mr.  Wolchok,  it  is  easy  enough  to  sit  down  and 
write  a  telegram  and  say  there  is  unrest,  and  it  may  have  been  written 
in  good  faith,  and  I  am  not  saying  it  wasn't.  After  all,  that  is  only 
somebody's  opinion. 

What  I  want  to  get  at  is,  how  many  strikes  actually  occurred  in 
Chicago  during  the  13  days  that  the  Montgomery  Ward  workers 
were  out? 

Mr.  Wolchok.  Sir,  I  haven't  got  the  exact  number  of  strikes,  but 
I  assure  you  that  I  shall  give  you  a  complete  list,  and  you  will  be  able 
to  put  it  in  your  files,  showing  exactly  what  occurred  in  Chicago. 
[See  appendix.] 

Let  me  emphasize,  with  your  permission,  one  more  thing:  They 
say,  "Everyone  to  his  own  trade"  sometimes.  We  knew  beforehand 
what  might  happen  if  something  wasn't  done.    We  knew  and  we  felt 
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that  if  no  relief  was  given  that  the  workers  would  take  that  as  a  threat 
to  their  own  jobs,  and  that  contracts  began  to  expire  and  if  they  should 
not  be  extended  maybe  the  formula  of  Mr.  Avery  would  have  been 
used,  and  you  would  have  Chicago  tied  up  in  knots. 

Mr.  Elston.  That  is  just  your  opinion.  Now,  let's  see  what  the 
facts  were.  You  thought  they  might  go  out  on  strike  if  the  President 
didn't  seize  the  plant;  isn't  that  it? 

Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Elston.  All  right.     The  President  did  seize  the  plant. 

Mr.  WoLCHOK.    Yes,  sir. 

Mr.  Elston.  How  long  did  he  keep  it? 

Mr.  WoLCHOK.  They  kept  it  up  to  the  9th. 

Mr.  Elston.  And  then  they  gave  it  back,  didn't  they? 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Elston.  And  the  conditions  are  exactly  the  same  today  as  they 
were  before? 

Mr.  WoLCHOK.  That  is  correct,  sir. 

Mr.  Elston.  And  how  many  have  gone  out  on  strike  because  of  it? 

Mr.  WoLCHOK.  Just  a  moment,  sir. 

Mr.  Elston.  I  am  waiting.     Go  ahead. 

Mr.  WoLCHOK.  Let's  now  reconstruct  the  whole  story.  Assuming 
right  now  that  the  contract  has  been  extended  by  the  Board,  and 
assuming  that  there  was  no  action  there,  the  workers  as  we  have  told 
you  were  being  fired.  They  were  doing  to  them  whatever  they  wanted 
to  do.  Something  else  that  the  company  has  done  now — they  have 
cut  out  a  thousand  items  from  their  Chicago  catalog  and  have  sent 
them  to  diflPerent  houses.  They  are  taking  our  Chicago  people  right 
now  who  have  been  working  steadily  and  are  reducing  them  to  part 
time.  How  long  do  you  think  a  worker  is  going  to  stand  for  that? 
We  are  going  to  have  another  strike. 

Now,  Mr.  Elston,  if  what  you  are  saying  right  now  is  that  you  would 
like  the  proof  of  what  this  would  have  created,  my  concern  here  is 
not  to  have  the  proof  of  what  I  said  was  going  to  be.  My  concern  is 
like  that  of  a  fireman  who  comes  in  with  a  hose  to  put  out  a  fire,  be- 
cause we  have  a  war  on  our  hands  and  we  want  everybody  to  work 
and  not  to  go  out  on  strike. 

Now,  I  say  to  you  that  I  do  not  want  any  strike  in  Montgomery 
Ward.  But  you  also  know  that  Mr.  Avery  said  he  is  not  going  to  do 
anything  to  make  a  contract  with  the  union.  Assuming  we  go  out  on 
strike  and  war  work  is  interrupted,  who  is  going  to  take  the  blame 
for  that? 

Mr.  Elston.  Well,  now,  Mr.  Wolchok,  you  know  what  my  question 
was.  You  are  a  very  intelligent  man  and  you  know  exactly  what 
my  question  was. 

Mr.  Wolchok.  Thank  you,  sir,  for  that  compliment. 

Mr.  Elston.  Let's  be  frank  with  each  other.  My  question  was,. 
How  many  organizations  have  gone  on  strike  since  the  Government 
gave  up  the  Montgomery  Ward  property  and  conditions  are  exactly 
the  same  as  they  were  before  the  property  was  seized?  Now,  that  i» 
easy  to  answer.  How  many  organizations  in  Chicago  have  gone  out 
on  strike? 

Mr.  Wolchok.  Don't  forget  that  the  entire  world  is  of  the  opinion 
that  we  want  something.  They  think  that  the  union  had  a  victory. 
It  is  unfortunate  that  they  think  so. 


When  the  Government  took  over  the  house,  that  was  big  news. 
There  were  big  headlines.  But  when  the  contract  was  extended, 
there  were  two  lines  in  the  newspaper  saying  the  contract  was  ex- 
tended.    They  didn't  even  know  what  it  was. 

In  other  words,  they  think  right  now  that  the  union  had  a  victory. 
When  we  look  into  that,  you  and  I  know  there  was  no  victory.  Some- 
thing else  has  to  be  done. 

Mr.  Elston.  Aren't  you  willing  to  give  me  an  answer  on  how 
many  oi^anizations  have  gone  out  on  strike  since  the  Government 
turned  back  the  property? 

Mr.  Wolchok.  I  can't  tell  you  sir;  I  am  sorry. 

Mr.  Elston.  You  don't  know  of  any,  do  you? 

Mr.  Wolchok.  I  will  make  a  study  of  it  and  I  shall  send  you  the 
results  of  that. 

Mr.  Elston.  But  the  fact  that  you  haven't  had  this  chaotic  condi- 
tion that  you  envisioned,  although  nearly  a  month  has  passed  since 
the  property  was  turned  back,  certainly  proves  your  apprehensions 
weren't  well  founded,  doesn't  it? 

Mr.  Wolchok.  That  is  not  so,  sir.  I  am  afraid  that  we  are  fighting 
at  different  angles. 

Let  me  tell  you  something.  I  have  said  the  following:  Forget  the 
results  after  the  house  was  taken  over.  I  have  said  that  if  the  Presi- 
dent had  not  acted,  it  would  have  been  a  different  story.  The  Presi- 
dent acted.     That  will  have  to  be  considered  separately. 

But  if  the  President  had  not  acted,  if  our  strike  had  been  prolonged, 
if  there  had  been  no  help  forthcoming  from  some  agency  that  would 
say,  "Nowstop  bickering  and  stop  fighting  and  go  back  to  work,"  I 
assure  you,  sir,  that  there  would  have  been  plenty  of  strikes  in  the 
area  of  Chicago.     That  is  my  point. 

Mr.  Elston.  Yes,  I  know;  but  your  apprehension  is  not  borne  out 
by  the  facts. 

Mr.  Wolchok.  Thank  God,  it  was  not  borne  out  by  the  facts, 
because  if  it  were  it  would  hamper  the  war  work. 

Mr.  Elston.  Do  you  think  the  President  has  to  take  them  over 
again,  now? 

Mr.  Wolchok.  Why  not,  sir? 

Mr.  Elston.  You  do,  then,  do  you? 

Mr.  Wolchok.  Yes,  sir. 

Mr.  Elston.  How  soon? 

Mr.  Wolchok.  I  don't  know,  sir. 

Mr.  Elston.  You  have  got  an  idea  about  how  soon  this  chaotic 
condition  is  going  to  break  loose.  How  soon  must  the  President  take 
them  over  to  avoid  the  chaotic  condition? 

Mr.  Wolchok.  Let  me  get  my  breath  a  minute,  as  my  associates 
wish  to  confer  with  me. 

Mr.  Elston.  I  think  we  would  get  along  better  if  just  you  and  I 
could  talk. 

Mr.  Wolchok.  I  think  we  will  get  along  nicely. 

Mr.  Elston.  I  say,  how  soon  do  you  think  the  President  will  have 
to  take  over  Montgomery  Ward  Co.  in  order  to  avoid  this  chaotic 
condition  which  you  seem  to  be  apprehensive  about? 

Mr.  Wolchok.  I  can  not  say  when  the  President  will  take  over. 

Mr.  Elston.  Well,  is  this  chaotic  condition  imminent? 
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Mr.  WoLCHOK.  When  I  spoke  about  the  chaotic  condition,  that 
was  the  time  the  people  were  out  on  the  sidewalk.  Right  now,  the 
people  are  working  inside. 

Mr.  Elston.  Under  exactly  the  same  conditions. 

Mr.  WoLCHOK.  No,  sir. 

Mr.  Elston.  Oh,  yes.  You  said  a  moment  ago  they  went  back 
and  are  working  under  exactly  the  same  conditions. 

Mr.  WoLCHOK.  It  is  not  the  same  conditions.  I  will  tell  you  why 
it  is  not  the  same  conditions.  The  representation  question  was 
solved.     There  is  no  contract,  no  agreement,  nothing. 

Now,  the  people  are  hopeful  that  this  thing  will  be  settled.  We 
have  the  question  right  now  before  the  W  ar  Labor  Board.  You 
remember  Mr.  Davis  testifying  over  here.  You  remember  what  Mr. 
Davis  said.  "Gentlemen,  when  I  think  what  we  have  done  to  this 
union,  my  face  is  red." 

What  did  he  mean  by  that?  He  meant  that  we  had  been  a  union 
that  listened  patiently,  waited  very  patiently,  and  have  done  every- 
thing which  the  War  Labor  Board  ordered  us  to  do.  We  are  follow- 
ing the  same  procedure  right  now.  We  are  going  to  wait  until  there 
is  some  end  to  this.  From  here  on  the  contract  has  been  extended. 
The  company  will  be  notified  to  that  effect.  The  company,  I  suppose, 
will  give  an  answer  ''No  dice",  and  excuse  me  for  using  these  words. 
They  say,  ''Nothing  doing." 

After  we  get  through  with  that,  we  are  going  to  ask  the  War  Labor 
Board  that  the  company  shall  comply.  A  compliance  hearing  will 
be  held,  and  by  God,  it  is  an  open  hearing  and  I  will  testify  to  that. 
The  War  Labor  Board  gives  a  regular  public  hearing. 

Now,  after  the  public  hearing,  the  Board  will  have  then  to  decide 
what  it  will  do  with  the  case.  If  the  Board  decides  to  take  the  case, 
it  will  send  it  to  the  President  for  compliance.  Of  course,  it  is  up  to 
the  Board.  If  the  Board  is  not  going  to  do  anything  at  all,  at  that 
time  it  will  be  up  to  the  union  to  decide  what  we  shall  do  and  how  we 
shall  secure  a  contract. 

Maybe,  Congressman  Elston,  you  gentlemen  here  can  persuade 
Mr.  Avery  to  settle  this  question  peacefully. 

Mr.  Elston.  We  hope  you  two  can  get  together  and  settle  it. 
We  are  not  parties  to  it. 

Mr.  WoLCHOK.  I  think  one  of  you  Congressmen  was  asked  to  be 
an  impartial  arbitrator. 

Mr.  Elston.  But  you  are  getting  a  little  bit  away  from  the  subject 
now.  My  inquiry  is  directed  to  the  degree  of  apprehension.  That 
was  the  thing  that  was  alarming  you  in  the  Chicago  area.  Now,  there 
is  no  great  apprehension  at  the  moment  that  everybody  up  there  is 
going  on  strike,  is  there? 

Mr.  WoLCHOK.  Let  me  see  if  this  answers  your  question  satisfac- 
torily. I  have  been  reminded  of  the  fact  that  the  president  of  the 
C.  I.  O.  upon  the  receipt  of  the  telegram  I  have  read  to  you  called  all 
regional  directors,  all  international  presidents,  by  wire  or  by  telephone, 
and  told  them  that  they  should  do  their  utmost  in  pacifying  their 
people  and  to  watch  to  see  that  they  did  not  go  out  on  strike.  There 
shouldn't  be  an  outbreak.  In  other  words,  they  were  to  prevent  a 
stoppage  of  work  in  war  factories  and  war  industries,  especially  in 
the  Chicago  area. 

Mr.  Elston.  I  am' satisfied  that  the  leaders  didn't  want  a  general 
strike,  and  I  am  also  satisfied  that  the  workers  didn't  want  one — and 
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I  distinguish  workers  from  leaders — because  wouldn't  those  workers 
have  to  violate  their  no-strike  pledge  if  they  went  out  on  strike? 

Mr.  T^OLCHOK.  Well,  you  don't  have  to  forget  that  a  general  rims 
the  army  and  sometimes  it  is  the  same  with  the  labor  leaders.  The 
labor  leaders  have  a  lot  to  say. 

Mr.  Elston.  I  know  they  do,  but  the  leaders  you  say  didn't  want 
to  go  out  on  strike.  Now,  the  workers  generally  have  sons  and 
daughters  in  the  service  and  they  are  just  as  anxious  to  win  the  war 
as  anybody  else  is. 

Mr.  W  OLCHOK.  That  is  right,  sir. 

Mr.  Elston.  If  they  went  out  on  strike,  they  would  know  they 
would  be  tying  up  production  and  would  be  violating  their  no-strike 
pledge. 

Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Elston.  Do  you  think  they  would  ignore  those  two  things 
just  because  Sewell  Avery  defied  the  War  Production  Board? 

Mr.  Wolchok.  Well,  sir,  you  know  when  you  provoke  somebody, 
when  you  challenge  somebody,  when  he  feels  that  he  is  insecure, 
these  things  sometimes  go  out  the  window,  at  least  for  the  moment. 
Why  don't  people  go  on  strike  more  right  now?  Not  because  we 
got  good  results  from  the  War  Labor  Board,  but  because  the  workers 
think  that  somewhere  there  is  a  mid  point  of  compromise  but  when 
the  mid  point  is  removed  to  the  end,  when  they  feel  that  there  is  no 
help,  then  there  is  no  reason  any  more  and  then  it  is  a  question  of 
self -protection.     That  is  what  it  is. 

Mr.  Elston.  I  take  it  from  the  statement  you  made  this  morning 
that  you  were  not  very  well  pleased  that  the  Government  gave  the 
property  back  to  Montgomery  Ward. 
Mr.  Wolchok.  That  is  correct,  sir. 
Mr.  Elston.  Why  did  they  give  it  back? 
Mr.  Wolchok.  I  suppose  your  guess  is  as  good  as  mine.     The  legal 

minds  that  were  here  before  your  committee 

Mr.  Elston.  I  just  want  to  see  if  we  agree. 

Mr.  Wolchok.  Maybe  we  could  agree  on  some  points.  The  legal 
minds  I  heard  here  were  fighting,  and  I  suppose  all  of  you  are  lawyers, 
gentlemen,  and  when  Mr.  Biddle  was  here  and  testifying  and  made  his 
argument  I  remember  I  was  rooting  for  him. 

I  disagreed  with  him  on  one  point  and  I  don't  mind  telling  you, 
Congressman  Elston.  I  disagreed  on  the  mootness  question,  or  what- 
ever they  call  it. 
Mr.  Elston.  I  think  you  and  I  agree  on  that. 
Mr.  Wolchok.  Just  a  moment.  Wait  until  I  finish,  and  then  if 
you  agree  that  is  O.  K.  The  imion  thought  at  that  time,  that  they 
wanted  to  go  into  court  and  prevent  the  judge  from  declaring  this 
thing  moot.  When  the  question  becomes  moot,  then  the  Govern- 
ment moves  out. 

Now,  I  hope  you  agree  now.  We  thought  the  Government  should 
have  stayed  in. 

Mr.  Elston.  The  question  didn't  become  moot  until  after  the 
Government  moved  out.  It  was  moving  out  by  the  Government 
that  made  the  question  moot. 

Mr.  Wolchok.  So  we  wanted  to  hold  the  Government.  Let  me 
tell  you  what  happened  according  to  my  knowledge  in  this  question. 
The  way  I  have  read  the  directive  is  as  follows :  That  the  Government 
shall  not  relinquish  the  house  within  60  days  after  industrial  order 


.  t 
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has  been  restored,  and  of  course  we  expceted  when  the  Government 
moved  in  that  the  Government  should  take  over  Montgomery  Ward. 
Now,  what  happened  is  as  follows: 

The  impression  that  some  people  gathered  that  the  Government 
held  the  house  long  enough  to  have  an  election  unfortimately  is  a  false 
impression.  In  my  estimation,  an  error  was  committed  against  the 
imion.  The  union,  as  we  have  put  it  here,  didn't  need  soldiers  to  hold 
an  election.  We  can  have  an  election  without  soldiers.  The  Govern- 
ment took  over  these  houses  in  order  to  enforce  the  War  Labor  Board 

directive. 

Now,  the  house  was  turned  back  at  7  o'clock,  and  we  were  going  to 
the  N.  L.  R.  B.  to  count  the  ballots,  and  the  reporters  informed  us 
that  Mr.  Goodloe  had  written  a  letter  to  Mr.  Avefy  returning  the 
house  to  him. 

Of  course,  we  felt  bitter  about  it  but  we  didn't  go  out  and  challenge 
the  President  by  going  out  on  strike  again  immediately  the  same  way 
Mr.  Avery  has  done.     We  could  have  done  it,  Mr.  Elston,  but  we 

didn't  do  it. 

Why  did  we  do  that?  We  beheve  right  now,  after  listening  to 
everybody's  testimony,  and  after  the  whole  annoyance  has  cleared 
out  from  everybody's  mind,  that  you  will  come  to  the  conclusion 
that  the  President  had  to  act  and  will  have  to  act  in  the  very  same 
manner.  Why  the  house  was  turned  over  is  because  on  the  floor  of 
the  Congress  they  screamed,  "Mr.  Avery  was  thrown  out."  On  the 
floor  of  the  Senate  they  screamed.  They  raised  a  hullabaloo  about 
it,  and  I  am  afraid  that  pubhc  opinion  had  something  to  do  with 

that. 

Now,  let's  calmly,  coolly,  collectively— as  we  are  doing  here,  Mr. 

Elston — discuss  this  question. 

I  will  tell  you — and  you  can  get  the  figures  better  than  I  can — that 
there  are  15K  million  of  us.  If  we  are  thrown  out  of  the  pale,  so 
to  speak,  so  that  the  President  may  seize  only  factories  manu- 
facturing armaments,  anmiunition,  and  the  rest  of  it,  you  will  auth- 
orize strikes  in  time  of  war,  because  what  the  President  was  doing 
was  to  curtail  these  strikes  even  if,  as  some  people  think,  he  didn't 
have  a  right  to. 

Now,  I  am  no  lawyer.  Congressman  Elston,  but  when  I  read  article 
7,  I  think  it  is,  where  it  says  "All  industries,"  when  it  says  all  of 
them  I  don't  know  why  we  should  be  excluded  from  "all." 

Mr.  Elston.  Now,  we  haven't  got  to  the  argument  about  the 
War  Labor  Disputes  Act.  We  will  come  to  that,  but  I  think  you  have 
stated  that  the  Government  got  out  because  public  opinion,  public 
indignation,  was  the  thought  generally  entertained,  and  I  can  cer- 
tainly agree  with  you  about  that. 

Mr.  WoLCHOK.  Would  you  agree  that  the  public  was  misinformed? 

Mr.  Elston.  I  agree  that  public  indignation  was  an  influence. 

Mr.  WoLCHOK.  Would  you  agree  that  the  public  was  misinformed? 

Mr.  Elston.  Now,  if  the  Government  stepped  out  simply  because 
of  pubhc  indignation,  the  Government  wasn't  very  apprehensive, 
was  it,  about  these  chaotic  conditions  that  would  develop? 

Mr.  WoLCHOK.  The  strike  was  called  off. 

Mr.  Elston.  Yes;  I  know  it  was  called  off  before  they  ever  went 

in,  too. 

Mr.  WoLCHOK.  That  is  right,  sir. 
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Mr.  Elston.  So  if  they  went  in  because  of  the  strike,  they  didn't 
have  to  go  in  at  all  because  the  strike  was  over  before  thev  went  in. 

Mr.  WoLCHOK.  Do  you  mean  to  say  that  only  we  have  to  live  up 
to  what  the  President  says  and  the  company  doesn't  have  to  live  up 
to  it? 

Mr.  Elston.  No  ;  I  make  no  such  statement  as  that. 

Mr,  WoLCHOK.  That  is  exactly  what  you  are  saying.  Let  me  read 
to  you  what  the  telegram  says 

Mr.  Elston.  Don't  misconstrue  what  I  say.  I  say  the  law  very 
clearly  and  very  definitely  and  very  positively  in  unmistakable  lan- 
guage indicates  what  plants  may  be  seized  by  the  Government  and 
under  what  circumstances  and  they  are  well  defined  in  section  3  of 
the  War  Labor  Disputes  Act,  and  section  7  has  no  relation  whatever 
to  section  3. 

Mr.  WoLCHOK.  That  is  your  opinion,  of  course.  I  have  heard  it 
since  I  have  been  here  in  Washington  sitting  in  these  hearings.  That 
is  your  opinion.  But  I  maintain,  if  you  ask  my  opinion,  that  you 
are  wrong,  and  I  hope  you  will  forgive  me,  in  your  interpretation. 

Mr.  Elston.  I  don't  object  to  anybody  disagreeing  with  me. 

Mr.  WoLCHOK.  I  wouldn't  like  to.  We  are  trying  to  get  along  nicely. 

Mr,  Elston.  We  disagree  all  the  time.    That  is  why  we  have  courts. 

Mr,  WoLCHOK.  I  thiidi  you  are  wrong  in  that  and  I  will  tell  you 
why.  You  say  to  us  that  the  strike  is  ended  and  therefore  the  Govern- 
ment doesn't  have  to  take  over  the  house.  Why  was  the  strike  ended? 
Let's  talk  about  it  man  to  man.  Why  was  it  ended?  Because  some- 
where in  the  telegram  the  President  said  to  us,  "You  instruct  your 
people  to  go  back  to  work,  Mr.  Wolchok,  and  you,  Mr.  Avery,  sign 
the  contract." 

You  would  never  dream  that  after  we  went  back  to  work  that  Mr. 
Avery  would  call  the  President  of  the  United  States  a  dictator.  I 
don't  think  you  or  anybody  else  can  justify  that. 

Mr.  Elston.  Well,  I  happen  to  be  on  the  committee  that  helped 
to  write  that  law,  and  of  course  we  just  differ  about  it,  and  that  is  all. 
Now,  let  me  ask  you  this  question:  If  section  7  means  what  you  say 
it  means,  and  the  President  can  seize  any  place  of  business  in  this 
country  defined  in  section  7,  he  can  seize  any  place  of  business  when- 
Cvver  he  feels  that  place  of  business  might  make  a  substantial  contri- 
bution to  the  war  effort  and  it  has  violated  an  order  of  the  War  Labor 
Board. 

Mr.  Wolchok.  If  it  interferes. 

Mr.  Elston.  Isn't  that  right? 

Mr.  Wolchok.  If  it  interferes.  Let  me  tell  you  something  else. 
There  is  one  thing  you  are  overlooking,  unfortunately.  We  have 
proof  that  Montgomery  Ward  is  playing  a  part  in  this  war,  but  not 
100  percent  on  war  work;  but  some  portion  of  it  is.  They  have 
admitted  themselves  that  they  are  selling  tires,  wire  fences,  garages, 
and  God  knows  what.  In  Chicago  alone  we  had  figures  that  these 
people  have  done  something  like  two  and  a  half  to  three  million  dollars 
in  the  year  1942.  That  is  what  we  have  proven.  Thej^  had  a  catalog  — 
and  there  was  another  one — that  shows  what  they  have  in  farm  imple- 
ments needed  for  farmers.  You  can  send  to  Montgomery  Ward  for 
repairs  of  broken-down  models,  because  they  are  agents  for  some  of 
these  impLemants, 
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There  are  people  belonging  to  our  union  who  rewind  the  motors, 
motors  for  cream  separators,  motors  for  various  other  things.  If  that 
firm  would  have  done  2%  million  dollars  in  business  only  in  that,  they 
would  be  considered  on  100  percent  war  work  because  of  the  vast 
amount  of  business  that  they  are  doing.  Of  course,  this  2%  million 
dollars  sort  of  falls  away,  but  they  are  part  and  parcel  of  this  war 
work.  If  the  farmer  doesn't  get  his  motor,  if  he  can't  deliver  the 
milk  to  some  war  factory  or  whatever  it  is,  and  it  is  considered  that 
this  is  necessary  war  work,  that  is  one  issue. 

Mr.  Elston.  Do  you  contend  that  Montgomery,  Ward  &  Co.  is  a 
plant,  a  mine,  or  facility  as  described  in  section  3? 

Mr.  WoLCHOK.  I  think  your  question  has  another  question  after  it 
that  I  don't  care  to  get  into.  What  I  contend  is  as  follows:  That 
nobody  yet  has  defined  '^facility."  That  is  what  I  am  afraid  of. 
In  my  estimation  there  is  no  definition  yet  of  "facility."  There  is  a 
question  about  it. 

Mr.  Elston.  Section  3  defines  it.     Section  3  says — 

a  plant,  mine,  or  facility  equipped  for  the  manufacture,  production,  or  mining  of 
any  articles  or  materials  which  may  be  required  for  the  war  effort  or  which  may 
be  useful  in  connection  therewith. 

Mr.  WoLCHOK.  I  understand  that  there  is  some  other  section  some- 
where else,  like  section  7,  that  reads  entirely  differently,  but  I  am  very 
much  afraid  that  I  am  stepping  upon  ground  where  you  can  spring  a 
trap  on  me  when  it  comes  to  the  law  business.  I  don't  want  to  get 
into  that,  and  I  don't  want  to  get  trapped  into  that,  Congressman 
Elston.     I  am  afraid  I  don't  want  to  be  a  lawyer. 

Mr.  Elston.  You  compliment  me  when  you  think  I  can  do  that. 

Mr.  WoLCHOK.  Do  I?  I  am  glad,  sir.  I  have  a  son  who  is  a  lawyer, 
and  that  is  enough — one  in  the  family. 

Mr.  Elston.  Well,  we  can  argue  all  day  about  this  section  7,  about 
the  relationship  between  section  7  and  section  3. 

Mr.  WoLCHOK.  We  could  argue  a  long,  long  time. 

Mr.  Elston.  And  we  would  get  nowhere,  because  you  have  one 
view  about  it  and  I  have  another. 

I  jus  t  want  to  ask  you  this  question:  Did  the  Government  settle 
any  grieviances  while  they  were  in  control  of  the  Montgomery  Ward 
property?  .  ' 

Mr.  WoLCHOK.  Well,  the  story  is  as  follows: 

V\  hen  we  approached  Mr.  Taylor — I  suppose  you  met  Mr.  Taylor, 
a  very  fine  appearing  gentleman — he  listened  to  us  and  he  said,  '*Yes, 
Mr.  Wokhok,  you  are  right.  We  will  have  to  settle  some  of  the 
grievances."  Therefore,  he  issued  an  order  and  designated  John 
Groodloe  as  a  grievance  officer  or  labor  relations  man  for  the  Govern- 
ment. So  we  went  immediately  to  John  Goodloe  and  we  said,  "John, 
settle  the  grievances."  He  said,  "I  tell  you  what — you  give  us  the 
grievances  and  I  will  give  you  an  answer  as  to  what  we  are  going  to 
do  about  it." 

So  we  gave  to  John  Goodloe  a  batch  of  grievances  that  high  [indi- 
cating]. He  said,  ''All  that?  All  right,  I  will  take  a  couple  of  them." 
So  he  took  a  couple  of  those  grievances,  the  more  acute  ones,  and 
looked  at  them,  and  said,  *'Six  people  shall  go  back  to  work." 

Mr,  Elston,  Now,  I  didn't  want  you  to  go  into  all  the  details. 

Mr.  WoLCHOK.  I  want  to  finish,  because  I  think  you  will  be  in- 
terested.    What  happened  was  as  follows: 
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John  sent  these  six  men  to  work.  When  they  came  to  the  super- 
visor, the  supervisor  said,  "Weren't  you  fired  because  you  were  on 
the  picket  line?"  "Yes,  sir,  I  was  fired  for  that."  "iVnd  who  sent 
you  back  to  work?"    "John  Goodloe."    ''Tell  John  to  put  you  back 

to  work.     Get  out  of  here.'  ,    t  i.         j      •  j 

So  they  went  out,  the  six  of  them,  and  they  came  to  John  and  said, 
"John,  the  supervisors  don't  want  us  back."  He  said,  "You  are  on 
the  pay  roll  whether  the  supervisors  like  it  or  not,  and  if  not  the 

Government  will  pay."  ,    ,       •  .  . 

Mr  Elston.  I  think  you  covered  that  story  before  in  your  states 
ment.  To  make  a  long  story  short,  they  decided  those  cases  m  your 
favor  and  they  decided  a  number  of  them  against  you;  didn  t  they.'' 

Mr.  Goodman.  No.  . 

Mr.  WoLCHOK.  Thev  didn't  have  enough  time  to  decide,  ihey 
onlv  decided  that  these  people  should  go  back  to  work.  W  e  had  22 
grievances,  and  6  were  selected  from  them. 

Mr.  Elston.  T  just  want  you  to  tell  whether  any  were  decided 

against  you.  .  ^v   i.    t  u 

Mr  WoLCHOK.  No.  First  there  were  the  six  cases  that  Jotm 
Goodloe  had  taken  up.  There  is  one  thing  I  must  bring  out  because 
there  is  some  place  in  the  record  where  Mr.  Barr  has  said  very  deh- 
nitely  before  this  committee  that  the  Government  did  not  reinstate 
them,  that  the  Government  did  not  take  complaints.  It  is  not  true. 
The  Government  did  take  it  up,  but  the  company  wouldn't  let  them 
go  to  work.    Never  mind  about  the  six— they  are  still  out  in  the  street. 

Mr.  Elston,  Well,  let's  go  to  some  other  subject. 

Now,  about  this  check  you  brought  here  this  morning. 

Mr.  WoLCHOK.  Yes,  sir 

Mr.  Elston.  Have  you  got  that  check  there? 

Mr.  Goodman.  It  is  here.  . 

Mr.  Elston.  Now,  that  check  indicates  that  imion  dues  were 
deducted  on  December  1,  1943. 

Mr,  WoLCHOK.  Yes,  sir. 

Mr.  Elston.  2,225  dues  payable  C.  I.  O.,  Local  20. 

Mr.  WoLCHOK.  That  is  right,  sir,  .      „    , .. 

Mr.  Elston.  $2,048.     Now,  that  was  2,225  dues  m  all  of  the  units, 

wasn't  it? 

Mr.  WoLCHOK.  On  the  check-off  cards;  yes. 

Mr,  Elston.  All  of  the  Moi  t^omery  Ward  units? 

Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Elston.  And  how  many  persons  were  employed  m  aU  ol 
those  units  at  that  time  who  belonged  to  the  union? 

Mr.  WoLCHOK.  I  think  at  that  time  there  must  have  been  about 

4,000  or  so.  /  .    ,,  .| 

Mr.  Elston.  At  that  time  there  were  10,176  employees  m  the  mail- 
order business  alone,  weren't  there?     Including  union  and  nonunion 

Mr.  WoLCHOK.  A  lot  of  extras,  probably.  A  lot  of  people  don't 
belong  to  our  union.  Don't  forget  that  they  have  an  administration 
building  that  probably  employes  two  or  three  thousand  people  that 
we  have  no  access  to,  and  that  we  have  not  organized. 

Mr.  Elston.  I  think  it  is  in  the  record.  I  don't  believe  that  it 
can  be  disputed  that  there  were  approximately  4,700  employees 
eligible  to  vote  in  the  election  later  held. 

63927 — 44 34 
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Mr.  WoLCHOK.  That  is  right.     That  was  about  4  months  later. 
Mr.  Elston.  But  there  were  more  employees  in  December  than 
there  were  later? 

Mr.  WoLCHOK.  Extras,  sir,  Christmas  extras,  who  were  not  eligible 
to  jom  the  union  and  not  eligible  to  vote.  They  are  part-timers,  and 
we  don  t  take  them  as  members. 

•i¥^*  -^^'^^^-  ^^^^  ^^^^6  °^ore  or  fewer  members  in  the  union  eli- 
^  X  T  i^^^ce^^^er  ^'^an  there  were  in  Mav  when  this  election  was  held? 
Mr.  WoLCHOK.  I  think  then  at  that  time  there  were  less  because  I 
want  you  to  know  that  there  was  this  tremendous  turn-over  every 
day,  and  every  month.  There  was  also  turned  over  some  of  our 
union  people. 

Mr.  Elston.  Do  you  know  how  many  less? 

Mr.  WoLCHOK.  I  couldn't  tell  you  exactly,  because  I  haven't  the 
records. 

Mr.  Elston.  Do  you  know  that  there  were  any  less  or  is  that  iust 
an  opmion? 

Mr.  WoLCHOK.  I  think  there  were  less  on  account  of  the  large 
turn-over.  Let  me  give  you  an  illustration  why  I  say  so.  Before 
Christmas  anybody  can  get  a  job.  Usually  there  is  a  big  turn-over 
and  a  lot  of  people,  whether  they  belong  to  the  union  or  not,  before 
Christmas,  see  whether  they  can  get  a  better  job.  There  was  a 
tremendous  turn-over  in  that  month. 

There  is  something  else  that  I  want  you  to  know  which  had  an  effect 
on  some  of  the  memberships,  and  that  is  that  the  company  at  that 
tune  already  began  to  snipe  at  the  union.  There  was  a  million- 
collar  suit,  and  so  forth. 

Mr.  Elston.  Assuming  there  were  4,700,  there  may,  as  you  say 
be  less  than  that,  but  assuming  for  the  sake  of  argument  that  there 
were  4,700,  that  2,225  is  less  than  50  percent. 

Mr.  WoLCHOK.  No,  sir,  it  is  not  so;  because  as  I  have  explained  to 
you,  you  have  a  good  memory,  Mr.  Elston,  but  you  forget  that  there 
are  a  lot  of  people  paying  dues  to  us  directly. 

Mr.  Elston.  I  understand  that,  but  there  is  something  else  vou 
didn't  explain. 

Mr.  WoLCHOK.  And  that  is  what? 

Mr.  Elston.  There  are  some  people  represented  in  this  check  who 
were  not  eligible  to  vote  in  the  election. 

Mr.  Wolchok.  How  do  you  know,  sir? 

Mr.  Elston.  Isn't  it  true  that  before  a  person  is  ehgible  to  vote 
he  has  to  work  so  many  days,  or  weeks? 

Mr.  Wolchok.  For  the  sake  of  this  election,  we  have  taken  10 
weeks;  but  at  some  other  time  we  might  take  some  other  period 

Mr.  Elston.  What  is  the  rule?  How  long  do  they  have  to  work 
before  they  are  eligible  to  vote? 

Mr.  Wolchok.  There  is  no  fixed  rule,  because  in  some  instances  it 
might  be  30  days,  or 

Mr.  Elston.  But  you  do  have  a  rule.  They  have  to  work  for  10 
consecutive  weeks,  and  work  20  hours  during  each  of  those  weeks  in 
order  to  vote? 

Mr.  Wolchok.  That  is  a  stipulation  we  made  on  account  of  this 
election,  because  in  the  last  election  we  made  another  stipulation.  In 
the  last  election  we  made,  I  think,  only  60  days,  not  10  weeks. 
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Mr.  Elston.  All  right,  let's  assume  then  that  it  was  60  days. 
Those  persons  who  were  working  those  60  days,  if  they  had  joined  the 
union  and  agreed  to  a  check-off  of  their  dues  would  be  represented  in 
this  check,  although  they  would  not  be  eligible  to  vote. 

Mr.  Wolchok.  I  don't  think  so.  ,    .       ,     ,    j    /*  *u 

Mr  Elston.  Why  not?  If  their  dues  were  bemg  checked  off,  they 
would  be  included  in  that  check,  wouldn't  they?    Just  answer  that. 

Mr.  Wolchok.  I  am  not  gomg  to  try  to  hedge  on  this  question. 

Mr  Elston.  I  know  you  are  not;  but  I  want  the  ^ts. 

Mr*  Wolchok.  I  want  to  give  you  the  facts,  su-.  When  jou  speak 
of  4  700  being  in  that  plant  m  December  your  assumption  is  incorrect. 

Mr.  Elston.  I  only  said,  assuming  for  the  sake  of  argument. 

Mr.  Wolchok.  Thsn  accept  my  estimate,  sir. 

Mr  Elston.  The  question  now  is  another  thing.  The  question  now 
is  whether  or  not  persons  who  had  joined  the  union  but  had  not  worked 
the  required  number  of  days  or  weeks,  but  .whose  dues  were  bemg 
checked  off,  would  be  shown  in  this  check. 

Mr  Wolchok.  We  don't  seek  such  members,  and  we  are  not 
interested?  Assuming  there  were  a  few  in  th^e,  let  me  tell  you  a  more 
important  point.  W  i  have  said  before  the  War  Labor  Board  that  we 
represent  a  majority,  and  we  produced  this  check  and  produced  some 
of  our  books  and  ledgers  to  prove  we  had  a  majonty.  .  ^     .^, 

The  company,  and  I  don't  say  you  have  pressed  that  point  with 
the  company,  but  the  company  maintained  that  we  had  only  20  per- 
cent Assuming  it  is  even  what  you  said,  4,700  employees,  this  check 
represents  more  than  20  percent  of  the  4,700.  Eight  now,  what  you 
are  trving  to  prove  is  that  we  did  not  have  the  majority. 

I  sav  to  you  first  of  all  that  mind  you,  under  these  trying  conditions, 

we  went  through  an  election  and  won  th?  election,  and  surely  there 

was  more  than  50  percent  to  run  the  el  action.    If  you  put  the  two 

together,  it  is  65  percent.    Where  is  the  company's  18  or  20  percent  f 

Mr  Elston.  Tou  still  haven't  answered  my  question  as  to  whether 

or  not  the  check  includes  dues  paid  by  members  not  eligible  to  vote. 

Mr.  Wolchok.  I  cannot  tell  you,  and  if  you  have  any  knowledge 

about  that,  I  would  like  to  hear  it. 

Mr.  Elston.  You  don't  know,  then? 

Mr.  Wolchok.  I  do  not.  .  u    *        *u  « 

Mr  Elston.  Now,  you  said  $50,000  was  given  to  you  by  two  other 

labor  organizations  to  carry  on  the  fight  agamst  Montgomery  Ward. 

Mr.  Wolchok.  Not  to  carry  on  the  fight,  but  to  carry  on  the 

^^Mr!  Elston.  All  right,  carry  on  the  organization.    What  organiza- 

^^Mr^WoLCHOK.  The  United  Automobile  Workers  and  the  United 

Steel  Workers.  . ,  ,       •  .    xi.  •    ^•^«- 

Mr  Elston.  Did  the  persons  who  paid  dues  into  those  organizations 

consent  that  their  money  be  used  for  that  purpose? 

Mr  Wolchok.  Their  general  executive  boards  awarded  this,     ine 
general  executive  board  of  the  United  Automobile  Workers — — 

Mr  .•Elston.  Did  the  members  vote  on  it  as  to  what  was  to  be  done 

with  their  money?  .  ,     ,        .    ^        i-i      ttit    i 

Mr     Wolchok.  The    constitution    of    the    Automobile    Workers 
provides— I  wouldn't  say  exactly— that  the  general  executive  board 
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has  the  right  to  govern  the  affau^  of  the  organization  and  all  its 
expenditures. 

Mr.  Elston.  Does  it  provide  that  they  may  make  contributions 

A^?*^41^^  ^^  another  organization  in  no  way  connected  with  theirs? 

Mr.  WoLCHOK.  That  is  as  old  as  the  hills,  sir,  because  if  you  re- 
member the  history  of  labor  you  know  that  one  organization  helps  the 
other  one  all  the  tmie.  This  is  nothing  new.  Tn  some  instances,  some 
umons  have  given  tens  of  hundreds  of  thousands  of  dollai-s. 

Mr.  Elston.  That  may  be,  and  it  may  be  that  it  is  entirely  within 
your  constitutional  nghts  to  do  it.     I  am  only  inquiring  whether  it  is. 

Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Elston.  Now,  you  mentioned  in  vour  statement  a  couple  of 
things  to  which  I  am  going  to  refer.  You  mentioned  the  Montgomery 
Hard  workers  who  eke  out  a  poor  living  at  $20  or  $25  a  week.  In 
these  days  wages  are  stabilized  and  fixed  by  the  Government,  and  the 
employer  can't  go  above  them  even  though  he  wants  to:  isn't  that 
true? 

Mr.  WoLCHOK.  Yes,  sir;  but  it  also  provides  that  they  shall  not  be 
substandard.     Some  of  the  people  are  getting  only  $16  a  weet  in  there. 

Mr  Elston.  Well,  you  agree  with  me,  don't  you,  that  wages  are 
fixed  by  law  today,  by  Government  agencies? 

Mr.  Wolchok.  I  have  no  quarrel  over  that.  I  think  we  are  com- 
petent enough  to  prove  before  the  War  Labor  Board  that  this  com- 
pany did  not  do  the  right  thing  by  their  workers,  and  I  think  we  are 
competent  to  prove  that  they  are  entitled  to  from  5  to  10  cents  an 
hour  increase. 

Mr.  Elston.  I  thmk  you  said  generally  that  the  white-collar 
workers  had  not  been  well  treated.  I  think  I  will  agree  with  you  on 
that,  all  right. 

Mr.  Wolchok.  Why  don't  you  help  us  so  that  these  white-collar 
workers  may  get  something  more? 

Mr.  Elston.  I  think  that  is  generally  recognized. 

Mr.  Wolchok.  Why,  because  we  have  such  employers. 

Mr.  Elston.  One  reason  is  because  the  Government  has  not  given 
inem  the  same  consideration  they  did  to  some  others. 

Mr.  Goodman.  They  did  in  this  case 

Mr.  Wolchok.  That  is  the  point  you  brought  out.     We  have  been 
fightmg  here  the  whole  afternoon,  and  you  are  fighting  with  me  to 
prove  that  the  Government  should  not  give  us  the  same  treatment 
and  I  say  they  should.  * 

Mr.  Elston.  I  never  said  the  Government  or  anybody  else  shouldn't 
give  you  the  same  treatment. 

Mr.  Wolchok.  What  is  the  difference?  Why  is  it  that  there 
should  be  any  difference  between  the  little  small  Hummer  Manufac- 
turing, a  subsidiary  to  Montgomery  Ward?  They  ought  to  be 
seized,  and  here  is  a  tremendous,  giant  warehouse,  situated  in  the 
heart  of  Chicago  with  8,000  people,  according  to  their  words,  and  they 
go  out  on  strike.  Hummer  should  be  seized,  That  is  O.  K.*  but 
8,000  white-collar  workers — they  have  got  to  die.  ' 

Mr.  Elston.  Now,  that  is  a  nice  speech.     The  only  disagreement  T 
have  got  with  you  on  that  is  this:  The  law,  laid  down  by  Congress 
permits  the  seizure  of  a  plant  like  the  Hummer  Co.  because  it  is 
engaged  m  the  production  of  war  materials,  and  is  a  plant,  mine   or 
facility  as  described  in  section  3.     Montgomery  Ward  &  Co.  is  not 
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that  type  of  plant,  mine,  or  facility,  so  if  there  is  any  quarrel  at  all, 
it  is  with  the  law,  and  that  is  the  law. 

Now,  you  agree  with  me,  don't  you,  that  we  are  still  a  Government 

of  laws  and  not  of  men? 

Mr.  Wolchok.  By  God,  we  are  a  Government  of  laws,  and  i  am 
glad  it  is,  because  om*  very  presence  here  proves  that. 

Mr.  Elston.  And  you  expect  the  people  of  this  country  to  foUow 
the  law  rather  than  the  whim  or  orders  of  an  individual? 

Mr.  Wolchok.  We  must  follow  the  law,  but  Avery  does  not. 

Mr.  Elston.  No,  I  agree  with  you  that  it  must  be  equal. 

Mr.  Wolchok.  That  is  right,  sir;  so  make  him  obey. 

Mr.  Elston.  You  have  got  to  ask  Congress  to  amend  the  law  il 
you  want  to  provide  for  the  seizure  of  a  plant  not  described  m  section 
3  and  section  3  does  not  provide  for  the  seizure  of  Montgomepr 
Ward  Co.,  because  it  is  not  a  plant,  mine,  or  facility,  engaged  m  the 
manufacture  of  materials  of  war,  whereas  the  Hummer  plant  or  some 
other  plants  that  have  been  seized  are.  Now,  if  that  is  the  law,  and 
if  you  assume  that  I  am  correct  in  stating  the  law— and  I  think  many 
eminent  authorities  agree  with  me  that  that  is  the  law— do  you  expect 

that  law  to  be  followed?  .  ,    ,       t      n 

Mr.  WoLCHAK.  Let  me  ask  you  a  question,  and  then  1  will  answer 
yours.  Let  me  see  if  you  can  answer  this:  Tell  me,  do  you  thmk  that 
15%  million  people,  workers,  like  we  are,  should  live  up  to  the  no- 

strike  nledsre? 

Mr.  Elston.  I  expect  anybody  who  makes  a  pledge  will  live  up  to 
it  whether  it  be  an  employer  or  an  employee. 

Mr.  Wolchok.  Did  industry  give  a  pledge  of  no  lock-out.^ 

They  did,  didn't  they?  i    ,       .      ^ 

Industry  has  given  its  pledge  that  there  shaU  be  no  lo^-out  and 

that  they  are  going  to  live  up  to  the  decisions  of  the  War  Labor 

Mr  Elston.  Yet  you  said  a  moment  ago  that  all  the  workmen  m 
Chicago  were  willing  to  walk  out  simply  because  somebody  else 

didn't  live  up  to  their  pledge.  .  ..    •  ,  ^  t    ^ 

Mr.  Wolchok.  It  is  not  as  simple  as  you  put  it  right  now.     L.et 

me  prove  my  point,  and  then  it  may  prove  your  pomt  and  we  wiU 

get  an  equation  in  here.  ,  .. ,  ,  .    .v. 

If  industry  accepts  the  War  Labor  Board,  and  if  labor  accepts  the 
decisions  of  the  War  Labor  Board,  if  there  is  a  recalcitrant  employer 
or  labor  leader,  it  is  the  business  of  the  President  and  the  War  Labor 
Board  to  put  them  in  their  place.  ..    ji    -^o 

Mr.  Elston.  Even  though  the  law  doesn't  allow  him  to  do  it.'' 

Mr.  Wolchok.  What  do  you  mean?  .^     . ,  •      ^i    i. 

Mr  Elston.  If  the  law  doesn't  permit  the  President  to  seize  that 
type  of  plant,  do  you  say  he  should  do  it  anyhow  even  though  the  law 

does  not  pennit  it?  . ,         , 

Mr.  Wolchok.  I  think  that  the  President  has  emergency  war 
powers.     I  think  that  this  comes  under  the  heading  of  an  emergency. 

Mr  Elston.  Do  you  think  he  has  powers  outside  the  law? 

Mr.  Wolchok.  I  think  it  is  within  the  law.  I  have  heard  right 
here  yesterday  somebody  read  the  declaration  of  war  and  I  thmk  it 
has  enough  powers  in  it  to  cover  Mr.  Avery  and  his  house. 

Mr  Elston.  If  the  declaration  of  war  meant  what  was  claimed 
for  it  by  Mr.  Biddle,  then  there  wouldn't  be  any  reason  for  Congress 
to  make  an  appropriation;  there  wouldn't  be  any  need  for  Congress 
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to  pass  a  law.    All  Congress  would  need  to  do  would  be  to  go  home 
aiid  let  the  President  run  everything.     You  don't  beUeve  the  declara- 
tion meant  anything  like  that,  do  you? 
Mr.  WoLCHOK.  \VTiy  not,  sir? 
Mr.  Elston.  Why  not? 

Air.  WoLCHOK.  I  don't  know.  I  am  simple  minded  in  this  business. 
When  the  Congress  says  that  it  can  use  everything,  it  didn't  say  you 
can  only  use  the  plant,  mine,  or  facility.  It  says  there  "everything," 
and  that  means  everything  to  me. 

Mr.  Elston.  When  Congress  went  along  after  that  and  appro- 
priated money  and  did  everything  else  that  it  has  always  done  before, 
it  should  be  obvious  to  you  and  everybody  else  that  the  declaration 
of  war  didn't  mean  anything  except  a  declaration  of  war,  and  it 
didn't  mean  that  Congress  was  abdicating  and  turning  all  its  duties 
and  responsibilities  over  to  the  President. 

Congress  never  intended  to  do  that,  and  every  act  of  Congress 
since  has  indicated  that  Congress  never  intended  to  do  that. 

Mr.  WoLCHOK.  Let  me  answer  you  on  that,  Mr.  Elston.  We  dis- 
agree on  a  very  technical  point.  That  is  what  I  see  as  the  outgrowth 
of  your  question,  sir.  You  technically  say  to  us  that  even  if  a  strike 
would  go  on  for  10  years,  it  wouldn't  affect  anything.  In  other  words, 
there  was  no  emergency.  We  contend,  and  we  have  a  right  to  do  it 
because  there  was  an  emergency  there,  that  the  President  was  in- 
formed by  his  aides  and  by  the  Attorney  General  of  the  United  States 
that  it  is  so.  We  have  told  the  War  Labor  Board,  ''Gentlemen,  when 
our  strike  breaks  out  it  will  also  take  hold  in  the  very  necessary  fac- 
tories and  will  intefere  with  the  war  effort."  The  War  Labor  Board 
finally  saw  this  when  the  strike  broke  out,  and  they  submitted  that 
to  the  President  who,  as  I  interpret  his  mind,  saw  the  danger  in  what 
was  coming  and  therefore  acted  under  the  emergency. 

Now,  when  you  people  start  to  compare  Montgomery  Ward  to  a 
grocery  store  on  the  corner,  the  push-cart  peddlers,  when  you  start  to 
compare  them  with  a  drug  store  on  the  corner  and  the  rest  of  it,  then 
of  course  that  is  probably  for  the  fun  of  it.  But  when  seven  or  eight 
thousand  people  in  one  company — when  you  have  something  hke 
8,000  or  whatever  there  are  in  a  thickly  and  densely  populated  area — 
the  President  would  let  that  go  and  hurt  the  war  effort?  I  think  that 
the  President  has  acted  wisely  in  not  letting  the  house  burn  down  and 
then  come  running  in  and  say,  ''By  God,  the  house  has  burned  down." 
I  think  the  President  acted  wisely. 

Mr.  Elston.  That  is  because  you  are  imder  the  impression  that  he 
has  great  emergency  powers  even  outside  the  law.     Is  that  right? 

Mr.  WoLCHOK.  All  I  know  is  one  thing.  Congressman.  I  know  that 
we  have  stopped,  or  the  President  rather,  has  stopped  this  strike  from 
spreading,  and  has  avoided  the  stoppages  that  might  have  occurred 
in  some  of  the  mines  or  factories  that  are  producing  for  the  war  effort 
and  for  the  boys  today  on  the  beachheads. 

Mr.  Elston.  Congress  gave  him  the  right  to  seize  those.     Congress 
didn't  give  him  the  right  to  seize  anything  he  wanted  to  seize  unless 
it  IS  described  in  section  3.     Now,  there  is  where  we  differ.     You  said 
this  morning  that  you  beheved  in  equal  and  exact  justice. 
Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Elston.  Now  then,  if  that  is  true.  Congress  has  said  that 
certain  industries  may  be  seized  under  certain  conditions.    Congress 
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has  not  said  that  other  industries  could  be  seized.  Then  it  doesn't 
make  any  difference  whether  the  other  industries  which  Congress 
has  not  included  in  this  section,  is  a  large  or  a  small  one.  The  size 
has  nothing  to  do  with  it.     Don't  you  agree  with  me  on  that? 

Mr.  WoLCHOK.  It  has  an  effect. 

Mr.  Elston.  Regardless  of  the  effect,  if  jthe  law  doesn  t  pernut  it, 
the  size  has  nothing  to  do  with  it.  t  j 

Mr.  Wolchok.  I  don't  think  I  can  agree  with  you.  Let  me  read 
to  you  what  the  President  said  to  us,  if  you  don't  mind. 

Mr.  Elston.  I  think  you  did  read  it,  and  I  think  you  complied 
with  his  request,  and  I  think  we  know  what  it  was.  I  thmk  he  asked 
you  to  go  back  to  work,  and  you  went  back;  and  I  think  that  was 

commendable.  ,        ,. ,  .  j.     -xo    rpi,- 

Mr.  Wolchok.  Thank  you,  sir;  but  what  did  we  get  for  it.'     ims 

is  the  Executive  order: 

Authorizing  the  Secretary  of  Commerce  To  Take  Possession  op  and  to 

Operate  the  Plants  and  Facilities  of  Montgomery,  Ward  &  Co.,  Located 

in  Chicago,  III. 

Whereas,  after  investigation,  I  find  and  proclaim  that  there  are  existing  and 
threatened  interruptions  of  the  operations  of  the  plants  and  facihties  of  Mont- 
gomery W^ard  &  Co.,  located  in  Chicago,  111.,  as  a  result  of  labor  disturbances 
ari^ng  from  the  failure  of  Montgomery  Ward  &  Co.  to  comply  with  directive 
orders  of  the  National  War  Labor  Board;  that  the  war  eflfort  will  be  unduly 
impeded  or  delayed  by  these  interruptions;  and  that  the  exercise,  as  hereinafter 
specifiea,  of  the  powers  vested  in  me  is  necessary  to  insure,  in  the  interest  of  the 
war  effort,  the  operation  of  these  plants  and  facilities  and  of  other  plants  ana 
facilities  which  are  threatened  to  be  affected  by  the  said  labor  disturbances. 

Mr.  Elston.  It  is  that  very  order  of  seizure  that  this  committee 

is  investigating.  '  ,    ^  •       i    i.  t 

Mr.  Wolchok.  I  just  wanted  to  make  sure  that  that  is  what  i 

understood. 

The  Chairman.  Mr.  Curtis?  . 

Mr.  Curtis.  Have  you  identified  the  two  men  beside  you  m  the 
record  as  to  who  they  are  and  who  they  represent?  ,    .  ,. 

Mr,  Wolchok.  The  two  men  sitting  here?  On  my  nght  is  Leonard 
Levy,  vice  president  of  our  organization,  and  regional  director  of  the 
Chicago  area. 

Mr.  Curtis.  You  are  the  director  of  the  Chicago  area? 

Mr.  Levy.  That  is  right.  , ,     >*     ^ 

Mr.  Curtis.  Mr.  Wolchok,  have  you  ever  been  employed  by  Mont- 
gomery Ward? 

Mr.  Wolchok.  No,  sir.  ^.       ,      « 

Mr.  Curtis.  Your  offices  are  in  New  York  City  then? 

Mr.  Wolchok.  Yes,  sir.  .    -^     ,,      i  t 

Mr.  Curtis.  How  much  time  have  you  spent  m  Waid  s  place  of 
business  in  the  last  3  years?  ,       t  i_ 

Mr.  Wolchok.  With  the  exception  of  the  conferences  that  1  have 
attended,  and  at  one  time  I  have  spent  close  to  a  day,  in  a  committee 
including  Garrison 

Mr.  Curtis.  I  don't  care  who  was  there,  I  want  to  know  how  much 
time  you  have  been  in  the  W  ard  properties  in  Chicago. 

Mr.  Wolchok.  If  you  will  allow  me,  it  will  be  interesting  to  you 
because  the  War  Labor  Board  wanted  to  go  through  and  see  the 
facilities  of  the  Montgomery  Ward  Co.  We  went  through  the  entire 
plant  from  roof  to  basement.    I  just  want  to  tell  you  that  I  spent  a 
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day  over  there,  and  some  people  might  be  there  a  year  and  not  see 
what  we  have  seen.     I  think  I  know  Montgomery  \^  ard. 

Mr.  Curtis.  How  long  have  you  been  in  conferences  in  the  Chicago 
properties  of  Wards? 

Mr.  WoLCHOK.  Oh,  for  many  days. 
Mr.  Curtis.  How  many? 
Mr.  WoLCHOK.  Let's  say  a  dozen  days. 

Mr.  Curtis.  Did  I  understand  you  correctly  to  say  that  you  are 
going  to  have  another  strike  at  Ward's  in  Chicago? 

Mr.  WoLCHOK.  No,  su-;  you  didn't  understand  me  to  say  that. 
Mr.  Curtis.  Now,  you  have  complained— and  I  followed  your 
statement  very  closely — against  unfair  labor  practices  at  Ward's, 
not  confining  your  remarks  to  Chicago,  but  all  throughout  the  country. 
Assuming  that  all  of  those  complaints  are  true,  do  you  know  of  any 
law  that  would  authorize  the  President  to  seize  Ward's  Chicago 
property  by  reason  of  those  unfair  labor  practices? 

Mr.  WoLCHOK.  I  think  the  Attorney  General  of  the  United  States 
has  testified  over  here.  I  think  the  Attorney  General  of  the  United 
States  said  that  the  President  did  have  the  authority,  and,  as  a  good 
citizen,  I  do  believe  the  Attorney  General  is  right. 

Mr.  Curtis.  I  wasn't  confining  the  question  to  what  the  Attorney 
General  thought,  or  as  to  the  broad  authority  of  the  President.  I  am 
asking  if  you  know  of  any  law  that  would  give  him  authority  to  seize 
the  property  by  reason  of  these  unfair  labor  practices  over  many 
years  over  a  wide  area? 

Mr.  WoLCHOK.  My  discussion  about  the  unfair  labor  practices  of 
Montgomery  Ward  is  a  basis  for  proving  what  Montgomery  Ward  & 
Co.  IS  doing,  because  I  think  this  was  a  cause  that  has  contributed  a 
great  deal  to  the  upheaval  and  strike. 

Mr.  Curtis.  Your  relation  of  the  labor  experiences  in  Albany, 
N.  Y.,  and  Barre,  Vt.,  and  wherever  it  was— you  did  not  present  them 
with  any  idea  that  they  served  as  a  legal  ground  in  Chicago,  did  you? 
Mr.  WoLCHOK.  You  ask  me  whether  I  sought  legal  grounds? 
Mr.  Curtis.  I  asked  you  whether  or  not  you  submitted  those  with 
the  idea  that  they  provided  a  legal  ground  for  the  seizure  of  the 
property  in  Chicago. 

Mr.  WoLCHOK.  The  War  Labor  Board  has  referred  this  case  to  the 
President  of  the  United  States  for  seizure. 
Mr.  Curtis.  That  isn't  an  answer  to  my  question. 

Mr.  WoLCHOK.  I  don't  know,  sir,  whether  you  are  asking  me 

Mr.  Curtis.  You  took  a  lot  of  the  committee's  time  to  tell  about 
the  labor  relations  with  Ward's  over  many  years,  including  before  the 
war,  not  in  Chicago,  but  in  many  other  States  of  the  Union. 

Now,  I  am  asking  you  if  you  presented  that  with  the  idea  that  it 
had  any  legal  bearing  on  the  President's  authority  to  seize  the  Ward 
properties  in  Chicago. 

Mr.  WoLCHOK.  Let  me  answer  you  this  way:  I  don't  know  what 
you  mean,  but  I  will  try  to  answer  to  the  best  of  my  ability.  I  have 
sat  over  here  in  these  hearings  constantly. 

Yesterday,  the  company  was  trying  to  prove  here  that  they  are 
law-abiding.  Today  I  prove  to  you  that  they  are  not  law-abiding: 
that  this  has  to  do  with  the  strike. 

Now,  if  you  ask  me  whether  we  have  provided  proof  for  seizure; 
that  is  your  question? 
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Mr.  Curtis.  No.  I  am  asking  you  if  you  contend  that  dl  this 
story  about  Ward's  unfair  labor  practices  throughout  the  United 
States  over  many  years  has  any  bearing  or  gives  any  authority  for 
the  President  to  seize  the  Chicago  property? 

Mr.  WoLCHOK.  It  has  only  to  do  with  labor  relations,  as  far  as 
that  is  concerned.  Unless  I  am  very  thick,  all  I  understand  of  your 
question  is  that  you  are  asking  me  whether  this  has  laid  a  basis  for 

the  seizure.  ,  _         r    t>     •  j     *.» 

Mr.  Curtis.  I  ask  if  they  gave  any  legal  grounds  to  the  President  s 

seizure  of  the  property  in  Chicago. 

Mr.  WoLCHOK.  Legally  I  don't  know  anything  at  all;  1  am  sorry. 
Mr.  Curtis.  Can  either  of  your  advisers  answer  that  question.^ 

I  would  like  to  know.  .     .    ,  i      i 

Mr.  LdVY.  Mr.  Curtis,  we  are  not  laying  a  basis  for  any  legal 
question  as  to  procedure.  We  provided  evidence  in  relation  to 
Montgomery  Ward  as  it  relates  to  labor  relations  and  the  pohcy  with 
Montgomery  Ward  &  Co.  They  have  testified  here  over  and  over 
again  that  they  obey  the  law,  that  they  believe  in  collective  bargam- 
ing,  that  they  beheve  in  dealing  collectively  with  the  union.  We  have 
offered  testimony  to  the  committee,  for  whatever  value  it  has,  to 

indicate  that  that  is  not  so.  ,  .  j       -^^    ^u 

Laymg  the  legal  ground  or  basis  has  here  nothing  to  do  with  the 

question  of  seizure. 

Mr.  WoLCHOK.  He  is  not  a  lawyer  either. 

Mr.  Goodman.  I  would  like  to  add  that  if  you  are  a  lawyer,  you 
will  recognize  that  that  evidence  is  clearly  in  point  in  determining 
whether  or  not  the  conditions  that  existed  in  the  Montgomery  Ward 
&  Co.  in  their  labor  relations  might  have  constituted  a  serious  enough 
emergency  for  the  President  in  his  judgment  to  determine  that  the 
time  had  come  to  eliminate  these  threats  to  stable  labor  relations  m 
this  area.  . 

Mr.  Curtis.  In  the  absence  of  law  to  do  it?  ,     ,  i 

Mr.  Goodman.  I  did  not  say  that.  What  I  said  was  that  the  labor- 
relations  record  of  the  Montgomery  Ward  &  Co.  is  relevant  to  this 
inquiry.  You  must  understand  that  the  workers  in  the  Chicago  area, 
many  of  whom  work  in  plants  dominated  by  Sewell  Avery,  the  same 
man  who  sat  here  yesterday  as  the  chief  executive  of  Montgomery 
Ward  &  Co.,  are  affected  by  the  history  of  the  labor  relations  m  the 
Montgomery  Ward  plants.  x%r    a 

If  those  workers,  seeing  what  happened  in  the  Montgomery  Ward 
plant,  decided  to  take  action  into  their  own  hands  because  of  the 
futility  in  attempting  to  deal  with  Sewell  Avery  or  any  of  his  agents, 
they  might  have  created  the  kind  of  emergency  which  the  President 
very  properly  avoided  by  the  seizure  of  the  Montgomery  Ward  plant. 

Mr.  Curtis.  Now,  do  you  contend,  aside  from  the  Montgomery 
Ward  plant,  that  any  employer  in  the  United  States  who  admittedly 
has  a  bad  record  in  labor  relations,  extending  prior  to  the  war,  that, 
by  reason  of  that,  the  President  of  the  United  States  can  seize  their 

property? 

Mr.  WoLCHOK.  Are  you  addressing  me? 

^Tr  Cttrtts    Y^es 

Mr!  W^OLCHOK.  I  contend  the  following,  sir:  That  the  War  Labor 
Board  is  the  judge  of  that,  iu  my  estimation.  I  think  the  War  Labor 
Board  has  done  a  magnificent  job  in  settling  6,500  cases.    I  think 


I 


^4    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

that  the  War  Labor  Board,  in  their  judgment,  when  they  decide— 
and  1  think  they  are  very  clear  in  their  decisions— I  think  when  they 
decide,  that  is  the  time  the  President  shall  act 

Mr.  Goodman.  I  would  like  to  add,  Mr.  Curtis,  to  answer  the 
specihc  pomt  you  are  raising,  that  a  bad  labor  record  of  any  employer 
should  certainlv  be  a  consideration  to  the  President  when  he  is 
attempting  to  detenmne  whether  or  not  a  particular  situation  might 
create  a  kind  of  conflict  that  would  seriously  impede  the  war  effort. 
II  that  is  the  question  you  are  raising,  I  think,  yes,  our  testunony 
Here  as  to  the  bad  record  of  Sewell  Avery  in  all  the  companies  he  domi- 
nate IS  pertinent  to  the  point  of  this  investigation. 

.1..:^^^^'  ^h^  P^*^^  ^  ^^  ^^y'^^S  to  get  at  is  this:  Do  you  feel 
that  the  power  of  the  President  to  seize  exists  when  he  wants  to 
punish  or  disciphne  someone  that  you  mdividuals  charge  as  unfair 
to  labor.^ 

Mr.  Goodman.  That  is  not  involved  here.  If  I  understand  you 
clearly,  the  question  of  our  introducing  this  evidence  is  merely  to 
the  point  as  to  whether  or  not  the  President  of  the  United  States, 
m  his  judgment,  would  feel  that  a  serious  enough  emergency  would 
be  created  m  any  particular  case  to  justify  his  use  of  his  broad  powers 
under  the  War  Emergency  Act.  That  is  the  only  question  we  are 
attemptmg  to  relate  this  evidence  to. 

Mr  CuHTis.  Now,  this  13-day  strike  that  existed  in  the  spring 
of  1944— you  say  no  one  called  that? 

Mr.  WoLCHOK.  That  is  right,  sir. 

Mr.  Curtis.  How  did  it  happen  everybody  knew  the  strike  was 
going  to  occur? 

Mr.  WoLCHOK.  It  began  way  back.  You  know  this  company, 
and  whenever  somethmg  hurts  them  they  holler  very  quickly. 

bometime  durmg  the  time  when  we  have  had  a  contract,  the  com- 
pany would  telephone  us  and  ask  us  to  come  in  because  some  of  the 
people  were  on  what  they  called  a  so-called  holiday.  Our  organizer 
m  Chicago  had  to  go  right  into  the  house  and  tell  the  people  to  go 
back  to  work  and  please  stay  at  work. 

Now,  what  happened  in  this  case  was  that  we  were  here  before  the 
War  Labor  Board  that  day,  if  I  am  not  mistaken— Leonard  Levy, 
myself,  and  Leo  Goodman.  We  asked  the  Board,  "What  are  we 
going  to  do  about  it?"  The  Board  gave  us  an  answer  which  was 
neither  here  nor  there.  That  same  night  we  came  back  to  New 
lork.  The  next  morning  they  called  us  and  told  us  that  the  workers 
refused  to  go  in  to  work  because  there  was  no  decision  from  the  War 
Labor  Board. 

Mr.  Curtis.  Who  called  you  and  told  you  that? 

Mr.  WoLCHOK.  The  president  of  the  local,  Henry  B.  Anderson. 

Mr.  Curtis.  What  was  the  date  of  that  telephone  call? 

Mr.  WoLCHOK.  I  think  the  strike  broke  out  on  the  13th. 

Mr.  Curtis.  The  13th  of  what? 

Mr.  WoLCHOK.  The  13th  of  April. 

Mr.  Curtis.  That  was  the  date  the  strike  started? 

Mr.  WoLCHOK.  That  is  right. 

Mr.  Curtis.  Now,  here  is  what  I  want  to  ask  you. 

I  found  out  who  called  the  strike. 

Mr.  Goodman.  He  did  not  tell  you  that  Henry  Anderson  called 
the  strike.  He  said  Henry  Anderson  telephoned  him  that  the  strike 
was  m  existence,  sir. 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    535 

Mr.  Curtis.  Who  called  the  strike,  then?^ 

Mr.  WoLCHOK.  If  you  will  let  me  finish,  I  will  tell  you  who  did  not 

call  it. 

Mr.  Curtis.  I  don't  care  who  did  not  call  the  stnke. 

Mr.  WoLCHOK.  Mr.  Avery  called  the  strike. 

Mr.  Curtis.  Now,  when  did  he  call  that  strike?  You  know  that 
Mr.  Avery  didn't  meet  with  the  workers  and  call  a  strike  in  pursuance 
thereto.  The  president  of  the  local  called  you  up  in  Washington 
and  said  they  were  going  to  strike. 

Mr.  WoLCHOK.  Let  me  tell  you  what  happened.  For  the  last  10 
days  prior  to  the  strike,  we  had  a  terrible  time  trying  to  keep  our 
workers  at  work.  The  workers  came  in  and  said  to  us,  "We  are  not 
going  to  go  back  to  work,"  and  we  told  them  every  day  in  the  week 
to  go  back  and  wait.  People  resigned  from  their  jobs.  In  the  morn- 
ing when  those  people  refused  to  go  back  to  work,  what  happened  was 

as  follows:  ,     ,       i       j  t         j 

We  were  m  New  York.  I  called  him  from  the  hotel  and  1  said, 
"You  go  out  and  get  hold  of  that  strike  and  put  it  in  shape."  He  was 
doing  everything  in  his  power  to  get  back  in  time,  and  it  took  him 
something  like  a  day.  He  had  to  get  somebody  to  go  to  the  War 
Department  and  beg  for  a  plane,  and  finally  when  he  came  to  Chicago, 
the  strike  was  in  full  bloom  and  then  they  took  control  of  the  str^e. 
From  then  on  you  can  charge  us  for  having  control  of  the  strike,  but 
we  did  not  call  the  strike.     The  strike  broke  out  spontaneously. 

Mr.  Curtis.  Do  you  know  whether  or  not  there  was  a  meeting  and 
a  strike  vote  taken  prior  to  the  time  the  president  of  the  local  called 

you? 

Mr.  WoLCHOK.  May  I  have  that  question,  please? 

(The  pending  question,  as  recorded  above,  was  read  by  the  reporter.) 

Mr.  WoLCHOK.  No,  sir,  I  don't  think  there  was. 

Mr.  Curtis.  Do  you  know  whether  or  not  the  notice  was  given  and 
the  30-day  cooling-off  period  was  observed,  as  provided  in  the  War 

Labor  Disputes  Act?  .^    .  ,   ^         n 

Mr.  WoLCHOK.  Let  me  tell  you  something.  If  the  Smith-Connally 
provided  for  a  30-day  cooling-off  period,  then  we  are  today  an  iceberg, 
because  we  were  cooling  off  since  November  8.  We  are  icicles  already. 
Mr.  Curtis.  Now,  as  a  matter  of  fact,  the  union  did  not  serve 
notice  that  they  were  going  to  have  a  strike  and  then  take  the  30-day 
period  and  conduct  that  strUsie  vote  as  provided  in  the  Smith-Connally 

law,  did  they?  ,^  .,     i       i         i. 

Mr.  WoLCHOK.  Of  course  they  couldn't.     When  a  strike  breaks  out 

spontaneously,  you  don't  get  a  strike  notice. 

Mr.  Curtis.  The  answer  is,  they  didn't? 

Mr.  WoLCHOK.  The  answer  is,  we  sent  them  back  to  work  at  the 
request  of  the  President. 

Mr.  Curtis.  That  was  13  days  later. 

Mr.  WoLCHOK.  Whenever  the  President  asked  us.  If  he  asked  us 
the  same  night,  we  would  have  sent  them  back  to  work.  , ,.  ,     , 

Mr.  Curtis.  Now,  were  there  any  strike  aims  declared  or  published 
at  the  time  the  workers  went  out  on  strike? 

Mr.  WoLCHOK.  When  the  workers  went  out  on  strike,  we  had 
already  published  plenty. 

Mr.  Curtis.  What  were  your  strike  aims? 

Mr.  WoLCHOK.  To  obey  the  War  Labor  Board. 

Mr.  Curtis.  Anything  else? 
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Mr.  WoLCHOK.  There  was  no  contract. 

Mr  Curtis.  But  did  you  declare  at  the  time  any  of  the  aims  of  the 
SLi*iK.e  i 

Mr.  WoLCHOK.  The  aims  of  the  strike  were  to  see  that  the  com- 
pany should  accept  the  War  Labor  Board's  directive  extending  the 
contract  until  a  new  contract  had  been  signed,  or  was  in  force. 

Mr.  Curtis.  The  purpose  of  the  strike  was  to  compel  the  manage- 
ment to  obey  the  War  Labor  Board  order?     Is  that  your  answer? 

Mr.  WoLCHOK.  That  is  correct,  sir,  in  order  to  maintain  any  kind 
of  condition  m  Montgomery  Ward's  plant.  The  strike  at  this  time 
was  for  the  company  to  live  up  to  a  governmental  agency  like  the 
W  ar  Labor  Board  m  its  directive,  and  to  obey  the  law. 

Mr.  Curtis.  Is  there  anything  in  the  Smith-Connally  Act  which 
states  that  if  the  War  Labor  Board  makes  a  decision  and  it  is  not 
lived  up  to,  that  to  compel  management  to  observe  it,  the  workers 
may  strike? 

Mr.  WoLCHOK.  I  don't  know,  sir.  Of  course,  you  are  asking  my 
opinion  of  the  act  and  I  am  not  going  to  give  it  because  that  is  law. 

\A^  ^  whether  the  Smith-Connally  Act  contains  it  or  not. 

Mr  Curtis  In  your  opinion,  did  the  individuals  who  took  part  in 
the  strike  at  Ward's  in  the  spring  violate  theii  no-strike  pledge? 

Mr.  WoLCHOK.  No,  sir. 

Mr.  Curtis.  Why  not?- 

Mr.  WoLCHOK.  My  secretary,  James  B.  Carey,  I  think  has  given 
an  answer  to  that,  and  I  subscribe  to  his  answer.  His  answer  was 
very  clear— no  strike,  no  lock-out.  Mr.  Avery  called  the  strike 
because  he  practically  locked  us  out. 

Mr.  Curtis.  How  did  he  lock  you  out? 

Mr.  WoLCHOK.  What  do  you  call  not  signing  an  agreement?  What 
would  happen  if  tomorrow  he  would  say  that  we  should  work  for  a 
dollar  a  day?    Would  that  be  a  lock-out  or  not? 

Mr.  Curtis.  I  think  not. 

Mr.  WoLCHOK.  You  think  not? 

Mr.  Curtis.  How  do  you  define  lock-out? 

Mr.  WoLCHOK.  I  define  a  lock-out  when  an  employer  wants  to  get 
nd  of  a  worker,  he  cuts  his  wages,  he  demotes  him,  he  gives  him  this 
treatment  like  Montgomery  Ward  gave.  Do  you  want  Mr.  Avery 
to  go  out  and  say,  **I  don't  want  you"? 

Mr.  Curtis.  Do  you  submit  that  as  your  definition  of  a  lock-out? 

Mr  Goodman.  There  are  a  number  of  workers  who  were  actually 
locked  out  by  specific  discharge  from  the  company.  Adolf  Loresch, 
secretary  of  this  local,  was  told  not  to  report  to  work.  He  wanted 
to  continue  to  make  his  contribution  to  the  company's  production. 
The  company  management  refused  him  admission  to  the  plant.  Now, 
I  think  that,  sir,  qualifies  and  satisfies  your  narrowest  definition  of  a 
lock-out. 

Mr.  Curtis.  You  know  that  that  is  a  case  of  an  individual  bein? 
discharged.  , 

Mr.  WoLCHOK.  No,  sir.     We  defined  that  as  a  lock-out. 
Mr.  Curtis.  He  was  discharged  before  he  was  refused  admittance 
to  the  premises. 

Mr.  Goodman.  He  was  discharged,  if  you  want  to  term  it  that, 
as  part  of  the  company's  effort  to  lock  the  union  and  its  advocates 
out  of  the  plant.    It  is  a  specific  lock-out. 
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Mr.  WoLCHOK.  Let  me  add  something  to  that.  The  company  filed 
a  suit  of  a  million  dollars  before  the  contract  expired,  called  the  union 
all  kinds  of  names,  called  them  racketeers,  and  everything  else  under 
the  sun.  I  am  not  able  to  define  what  a  racketeer  may  be.  Some  of  the 
Montgomery  Ward  people  might  fit  into  that,  according  to  their  O.  P. 
A.  record,  but  t^at  is  b^ide  the  point  right  now. 

Now,  the  company  does  everything  to  its  legally  constituted  union, 
and  it  has  been  proven  time  and  time  again.  There  is  many  an  election 
we  have  had.  You  don't  call  it  a  lock-out?  What  do  you  call  a  lock- 
out? 

Mr.  Curtis.  Now,  I  want  to  ask  you  about  these  six  men  that  were 

reinstated  by  Mr.  Goodloe. 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Curtis.  When  were  they  discharged— while  the  Government 
was  in  possession  or  before  that? 

Mr.  WoLCHOK.  While  the  Government  was  in  possession. 

Mr.  Curtis.  And  Mr.  Goodloe  did  not  reinstate  anybody  that  had 
been  discharged  prior  to  the  Government's  taking  over,  did  he? 

Mr.  WoLCHOK.  No.  There  is  one  thmg  I  want  to  know.  We 
wanted  to  see  how.t^is  thiog  would  WM-k.^  We  gave  Mr.  Goodloe  22 
complaints,  22  (discharges  that  had  happened  during  the  time  when 
the  Government  had  charge  of  the  plant.  He  took  6  cases  and  studied 
them,  and  in  his  way  of  thinking  these  people  were  supposed  to  go 

back  to  work. 

Let  me  tell  you  why  those  people  were  fired.  These  people  were  fired 
because  they  were  arrested  in  the  picket  line.  They  weren't  tried  yet 
and,  when  they  came  back  with  the  rest  of  the  people,  we  sent  them 
back  to  work,  and  the  manager  in  the  plant  came  over  and  said,  "Your 
name  is  so-and-so?"  "Yes,  sir."  'Were  you  locked  out  because  of  the 
picket  line?"    *Tes,  su-."    '*You  are  discharged." 

John  Goodloe  sent  those  six  men  back  to  work,  and  so  they  went. 
You  know  the  rest  of  it. 

Mr.  Curtis.  Yes.  As  I  understaud  it,  they  were  men  who  were 
discharged  while  the  Government  was  in  possession? 

Mr.  WoLCHOK.  That  is  correct;  sir. 

Mr.  Cujms.  Now,  in  your  prepared  statement,  on  page  15,  I 
found  this  paragraph  [reading]: 

When  the  Government  seized  the  plant,  not  only  did  it  do  nothing  to  enforce 
the  War  Labor  Board  directive,  or  restoration  of  the  provisions  of  the  contract, 
but  on  top  of  that  it  did  nothing  to  stop  the  company  from  continuing  unfair 
labor  practices  under  the  very  nose  of  the  Government's  occupancy.  The  com- 
pany intensified  its  reign  of  terror  during  the  period  the  Government  was  nomi- 
nally in  control. 

Now,  in  view  of  that  statement,  what  did  Mr.  Jesse  Jones,  Secre- 
tary of  Commerce,  mean  when  he  stated  that  they  were  returning  the 
plant,  because  the  object  for  which  it  was  taken  had  been  completed? 

Mr.  WoLCHOK.  That  is  what  I  keep  on  wondering.  Maybe  you 
can  answer  that. 

Mr.  Curtis.  No;  I  don't  know  to  this  day  why  they  seized  that 

plant. 

Mr.  WoLCHOK.  I  know  why  they  seized  the  plant.     I  don't  know 

why  they  returned  it. 

Mr.  Curtis.  You  think  they  should  have  kept  it? 

Mr.  WoLCHOK.  That  is  right,  sir,  until  Mr.  Avery  signed  that  on 
the  dotted  line. 
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^r.  Curtis.  And  you  want  them  to  seize  it  a^ain? 
Mr.  WoLCHOK.  Yes,  sir. 

\s^tl  ^^^^^®'  ^^^^^  ^^  ^^"  ^^*  *^^  *o  anybody  about  seizing  this 

Mr.  WoLCHOK.  When  did  I  talk  to  anybody? 

Mr.  Curtis.  Yes.  As  far  as  you  know,  when  was  seizure  by  the 
Army  hrst  mentioned  to  you? 

Mr.  WoLCHOK  WeU,  I  don't  hve  in  a  vacuum.  I  Hve  in  the 
Umted  btates,  and  I  know  what  happens  m  cases  where  plants  don't 
live  up  to  the  War  Labor  Board  orders.  We  have  asked  the  War 
JLabor  Board  to  do  either  one  of  two  things. 

Mr.  Curtis.  When  did  you  ask  the  War  Labor  Board? 

Mr.  WoLCHOK  At  a  hearing,  it  is  an  open  hearing,  that  was  held 
December  16  before  the  War  Labor  Board.  Let  me  say  exactly 
what  I  told  the  War  Labor  Board.  I  said  to  the  War  Labor  Board 
as  follows:  Gentlemen,  either  you  make  the  company  live  up  to 
the  terms,  extend  ite  contract,  or  else  teU  us  that  we  are  not  covered 
by  the  War  Labor  Board." 

I  said  to  them  something  else:  "and  if  you  find  that  the  company 
does  not  comply,  we  ask  you  to  ask  the  President  of  the  United 
otates  to  seize  the  house.'' 

Mr.  Curtis.  Your  first  request  to  the  War  Labor  Board  that  the 
Government  seize  the  plant  was  on  December  16,  1943? 

Mr.  WoLCHOK.  We  asked  them  to  enforce  the  order  of  the  War 
Labor  Board,  and  if  they  cannot,  being  that  they  are  not  an  enforcing 
agency,  they  therefore  will  have  to  submit  this  controversy  to  the 
President  for  the  President  to  rectify. 

^^:J^^^™'  ^^^  y^^  ®^er  renew  that  request  that  the  President 
seize  the  Chicago  properties  of  Montgomery  Ward? 

Mr.  WoLCHOK.  There  was  another  hearing  on  March  29.  At  that 
heanng  we  took  the  very  same  position. 

Mr.  Curtis.  Where  was  that  hearing? 

Mr.  WoLCHOK.  At  the  War  Labor  Board  in  Washington,  and  it 
is  a  public  record. 

Mr.  Curtis.  And  what  did  you  ask  them  at  that  time  with  respect 
to  seizure? 

Mr.  WoLCHOK.  We  asked  them  at  that  time  to  do  either  of  three 
things;  either  to  extend  the  contract,  to  enforce  it,  or  else  that  we 
M-e  not  responsible  to  the  War  Labor  Board  or  the  orders  of  the 
President,  and  are  relieved  of  our  no-strike  pledge.  We  asked  them 
to  do  that,  whichever  they  wanted  to  do. 

Mr.  Curtis.  Now,  on  March  29  did  you  ask  them  to  seize  the 
property? 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Curtis.  Now,  when  was  the  next  time,  after  March  29,  that 
you  asked  that  the  Government  seize  Montgomery  Ward  in  Chicago? 

Mr.  WoLCHOK.  After  that  we  tried  to  go  to  different  agencies  The 
secretary,  Mr.  Carey,  after  Phillip  Murray  made  an  appointment  to 
see  Judge  Vinson,  and  several  other  people  from  Chicago,  the  people 
that  sent  these  telegrams,  myself  and  Leo  Goodman,  went  to  see 
Judge  Vmson 

Mr  Curtis  (interposing).  Mr.  Carey,  you,  and  Mr.  Goodman,  and 
who  else? 

Mr.  WoLCHOK.  People  from  Chicago,  from  the  State  Industrial 
Council  of  Chicago. 
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Mr.  Curtis.  When  .did  you  go  down  to  see  Judge  Vinson? 

Mr.  WoLCHOK.  I  think  we  went  down  to  see  him  about  a  week 
before  the  seizure. 

Mr.  Curtis.  A  week  before  the  seizure? 

Mr.  WoLCHOK.  That  is  right. 

Mr.  Curtis.  At  that  time  did  you  request  that  they  seize  the  plant?^ 

Mr.  WoLCHOK.  Yes,  sir;  we  did. 

Mr.  Curtis.  Who  made  that  request? 

Mr.  WoLCHOK.  I  did,  sir. 

Mr.  Curtis.  To  Judge  Vinson? 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Curtis.  Now,  did  you  ever  make  any  other  request  to  any 
Government  agency  for  the  Government  to  seize  Ward's  property  at 

Chicago?  .      ,        X  1 

Mr.  WoLCHOK.  I  think,  if  I  am  not  mistaken,  I  sent  a  telegram  to 

the  President  of  the  United  States. 

Mr.  Curtis.  To  the  President  of  the  United  States? 

Mr.  WoLCHOK.  Yes,  sir. 

Mr.  Curtis.  Will  you  produce  a  copy  of  that  telegram? 

Mr.  WoLCHOK.  I  said,  I  "think,"  and  if  it  is  so,  I  shall  produce  a 

copv.  .  ,       .  ,  T 

Mr.  Curtis.  The  President  is  a  rather  important  person  and  I 

should  think  you  would  remember  if  you  sent  a  telegram  to  him, 

wouldn't  you? 

Mr.  WoLCHOK.  Since  that  strike  I  have  sent  numerous  telegrams  to 
the  President,  sir,  and  I  have  sent  an  answer  to  his  telegram. 

Mr.  CuRTi^.  As  you  recall  it,  what  was  the  date  of  that  telegram? 

Mr.  WoLCHOK.  I  can't  remember,  sir,  but  if  I  have  it  I  shall  pro- 
duce it.     I  haven't  got  it  right  here. 

Mr.  Curtis.  As  you  recall  it,  what  was  in  that  telegram? 

Mr.  WoLCHOK.  Well,  my  two  side  advisers  tell  me  they  don't  think 
I  sent  a  telegram,  but  there  is  a  doubt  about  it  in  my  mind.  If  there 
was  one  you  shall  have  a  copy  of  it. 

Mr.  Curtis.  If  you  sent  one,  do  you  know  what  you  told  him? 

Mr.  WoLCHOK.  If  I  sent  it  I  probably  told  him  of  the  conditions 
existing  and  asked  him  to  take  over  the  house. 

Mr.  Curtis.  Asked  him  to  seize  it? 

Mr.  WoLCHOK.  Yes. 

Mr.  Curtis.  If  you  sent  a  telegram,  was  it  before  or  after  you  called 

upon  Judge  Vinson?  -n.  x  i- ,        i 

Mr.  WoLCHOK.  I  called  upon  Judge  Vinson  before.  If  I  did  send  a 
telegram  I  must  have  sent  it  after  I  saw  Judge  Vinson.  But  if  I 
didn't,  please  remember  that  I  have  a  right  to  say  that  I  didn't; 
please  remember  that. 

Mr.  Curtis.  But  if  you  find  that  you  did  in  fact  send  a  telegram 
to  the  President,  will  you  submit  a  copy  of  it? 

Mr.  WoLCHOK.  I  surely  will,  sir. 

(See  appendix.) 

Mr.  WoLCHOK.  By  the  way,  I  want  you  to  know,  if  you  want  to 
know  what  happened  in  Judge  Vinson's  ofl&ce,  that  I  didn't  get  any 
satisfaction  whatsoever.     I  want  you  to  know  that.     Shall  that  be  on 

the  record?  i       x    i     xr- 

Mr.  Curtis.  Congressmen  sometimes  appeal  to  Judge  Vinson  about 
O.  P.  A.  matters  and  other  things,  and  we  are  disappointed  too;  so 


i 
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it  makes  us  feel  better  to  know  that  other  people  have  had  the  same 
experience. 

That  is  all. 

The  Chairman.  Mr.  Wolchok,  the  real  purpose  of  presenting  that 
check  here  was  to  show  that  the  company's  statement  that  check-offs 
had  dropped  to  20  percent-was  not  correct,  isn't  that  true? 

Mr.  Wolchok.  That  is  correct,  sir. 

The  Chairman.  Now  the  fact  is  that  the  supervisory  employees 
in  Ward's  plant  at  Chicago  never  recognized  the  authority  of  Mr. 
Taylor  or  Mr.  Goodloe,  cither  one,  did  they? 

Mr.  Wolchok.  They  never  did. 

The  Chairman.  Not  even  after  the  court  injunction,  did  they? 

Mr.  Wolchok.  Not  even  after  the  court  injunction. 

The  Chairman.  They  refused  to  put  back  on  the  pay  roll  these 
six  employees  that  Goodloe  directed  them  to  put  back? 

Mr.  Wolchok.  That  is  right,  sir. 

The  Chairman.  So  that  they  not  only  defied  the  order  of  the 
President,  but  they  defined  the  spirit  of  the  court  order,  did  they  not? 

Mr.  Wolchok.  That  is  right,  sir. 

The  Chairman.  A  good  many  questions  of  a  legal  nature  have  been 
propounded  to  you  this  afternoon,  but  I  notice  that  none  of  them 
have  referred  to  the  Federal  court  decision  in  Kentucky  which  hdd 
that  the  President  did  have  the  power,  without  the  War  Labor 
Disputes  Act,  to  seize  property  where  he  thought  it  was  necessary  to 
prevent  interference  with  the  war  effort? 

Mr.  Wolchok.  That  is  right,  sir.  I  have  here,  if  you  don't  mind, 
a  copy  of  that  whole  case. 

The  Chairman.  We  have  that. 

You  have  testified  as  to  Ward's  labor  record,  as  T  understand  it, 
for  the  purpose  of  showing  its  effect  upon  the  employees  who  work 
for  Ward's,  and  also  its  effect  upon  other  members  of  organized  labor; 
is  that  correct? 

Mr.  Wolchok.  That  is  correct,  sir. 

The  Chairman.  Were  you  apprehensive  that  because  of  that  labor 
record  and  because  of  his  refusal  to  abide  by  the  orders  of  the  War 
Labor  Board,  that  the  strike  in  the  Chicago  plant  might  also  spread 
to  his  other  plants  throughout  the  country? 

Mr.  Wolchok.  Yes,  sir;  absolutely. 

The  Chairman.  As  a  matter  of  fact,  didn't  it  spread  to  Kansas 
Citv? 

Mr.  Wolchok.  It  did,  sir,  and  we  had  to  put  them  back  to  work 
twice.     They  went  out  once  and  then  they  went  out  again. 

The  Chairman.  Now  with  reference  to  the  order  of  the  War  Labor 
Board  issued  January  13  of  this  year,  effective  on  January  15,  as  I 
imderstand  it,  that  order  provided  for  the  extension  of  the  terms  of  the 
contract? 

Mr.  Wolchok.  That  is  right. 

The  Chairman.  For  a  period  of  30  days? 

Mr.  Wolchok.  Yes,  sir. 

The  Chairman.  Provided,  first,  that  the  union  agreed  to  an  elec- 
tion; that  is  correct,  isn't  it? 

Mr.  Wolchok.  Well,  it  is  correct  with  only  one  exception,  that  at 
no  time  did  the  War  Labor  Board  ask  us  to  go  to  an  election.  I  will 
tell  you  what  the  War  Labor  Board  said  in  a  minute,  because  that  is  a 


very  important  point.  The  War  Labor  Board  said  to  us,  and  let  me 
read  to  you  exactly  what  the  War  Labor  Board  said,  because  that  is  a 
very  important  point: 

1.  The  terms  and  conditions  of  the  contract  between  the  parties,  eflFective 
December  8,  1942,  shall  continue  to  govern  the  relations  between  the  parties 
for  a  period  of  30  days  from  the  date  hereof. 

2.  If,  within  such  30-day  period,  the  parties,  by  mutual  agreement,  provide 
for  the  determination  by  the  National  Labor  Relations  Board  of  the  question  of 
employee  representation,  or,  failing  agreement,  if  the  union  within  the  said  30-day 
period  petitions  the  National  Labor  Relations  Board  for  a  determination  of  the 
question  (not  for  an  election  but  for  a  determination  of  the  question)  the  terms 
and  conditions  of  the  said  contract  shall  be  further  extended. 

Now  I  want  to  underline  the  following,  "the  determination  of  the 
question."  In  other  words,  the  War  Labor  Board  did  not  tell  us  to 
have  an  election,  and  what  the  company  has  said  is  not  true. 

Now,  continuing- 

*  *  *  the  terms  and  conditions  of  the  said  contract  shall  be  further  extended 
and  shall  continue  to  govern  the  relations  between  the  parties  until  the  determina- 
tion of  the  collective  bargaining  representative  of  the  employees  involved,  or 
until  the  further  order  of  the  Board. 

The  Chairman.  It  also  provided,  didn't  it,  Mr.  Wolchok,  that  if 
the  union  failed  to  do  its  part  toward  a  determination  of  the  repre- 
sentation question.  Ward's  could  apply  for  a  modification  of  that 
order? 

Mr.  Wolchok.  That  is  correct,  sir. 

The  Chairman.  They  never  applied,  did  they? 

Mr.  Wolchok.  No,  sir;  they  did  not,  and  we  put  in  a  petition  for 
recertification  or  election,  and  then,  of  course,  we  had  the  election. 

The  Chairman.  Now  Mr.  Wolchok,  I  presume  that  in  the  city 
of  Chicago,  as  in  most  cities  where  there  are  organizations  of  labor, 
that  you  have  a  central  council,  or  what  is  sometimes  Called  a  central 
body  of  labor? 

•Mr.  Wolchok.  That  is  correct. 

The  Chairman.  With  which  these  local  and  international  unions 
are  affiliated? 

Mr.  Wolchok.  That  is  correct,  sir. 

The  Chairman.  Isn't  it  a  fact  that  whenever  a  strike  occurs  on  the 
part  of  one  union,  that  the  members  of  tha^  union  seek  support  from 
the  varidus  other  unions  which  are  a  part  of  that  central  organizntiou 
in  the  city? 

Mr.  Wolchok.  That  is  correct,  sir,  we  do. 

The  Chairman.  And  therefore  there  is  always  the  danger  that  a 
strike,  no  matter  whether  it  is  large  or  small,  may  bring  to  its  support 
activities  on  the  part  of  all  of  the  unions  in  that  area  affiliated  with 
the  same  general  organization? 

Mr.  Wolchok.  Yes,  sir.  We  have  taken  up,  if  you  don't  nund, 
this  question  to  that  very  body  you  are  talking  about,  to  the  State 
Industrial  Council,  comprising  affiliated  C.  I.  O.  unions  within  the 
State  of  Illinois.  This  is  their  affidavit  that  I  have  here  and  I  would 
like  to  put  it  in  the  record.  No — I  believe  it  is  already  in  the  record. 
Tliis  is  the  council  that  you  are  talking  about,  and  that  is  correct,  sir. 

The  Chairman.  In  addition  to  the  fact  that  the  officers  of  the  union 
sometimes  bring  a  strike  to  the  attention  of  other  unions,  isn't  it  true 
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that  the  individual  members,  the  rank  and  file  of  the  miion,  so  to 
speak,  seek  support  from  eveiT  man  in  organized  labor? 

Mr.  WoLCHOK.  Yes,  sir. 

The  Chairman.  And  that  has  a  tendency  to  spread  the  effect  of  a 
strike  to  other  industries  and  to  other  activities? 

Mr.  WoLCHOK.  It  surely  does,  sir. 

The  Chairman.  Now  to  sum  up  your  testimony,  as  I  understand 
it,  your  position,  Mr.  Wolchok,  is  this,  that  as  a  part  of  the  C.  I.  O 
your  organization  feels  that  it  was  a  part  of  the  agi'eement,  reached 
in  December  1941,  to  try  to  prevent  strikes  in  all  industries,  whether 
war  or  otherwise,  for  the  duration  of  the  war;  is  that  correct? 

Mr.  WoLCHOK.  Yes,  sir;  it  is  correct,  and  I  would  Uke  to  say 
something  about  that,  sir. 

We  have  had  a  very  good  record,  and  unfortunately  this  strike 
occurred  at  Montgomery  Ward.  We  prided  ourselves  on  the  fact 
that  we  were  part  of  this  war  effort  and  that  we  were  able  to  con- 
tribute with  whatever  we  could — ^money,  blood  banks,  men,  and 
everything  else  imder  the  sun;  and  on  this  very  point  we  feel  that 
some  of  your  colleagues  are  trying  to  bring  out  that  we  are  not  part 
of  the  general  make-up  of  the  C.  I.  O.  We  are,  we  are  part  of  it, 
and  we  want  to  get  the  same  benefits,  we  want  to  make  the  same 
contributions. 

The  Chairman.  What  I  am  trying  to  get  at  is  the  mental  attitude 
of  the  people  that  are  labor  leaders,  because  I  think  it  is  important 
in  the  consideration  of  this  problem  by  the  Congress. 

As  I  understand  your  feeling  about  it,  it  is  that  having  assumed 
this  obligation  you  feel  that  management  of  industry,  whether  it  is 
strictly  war  industry  or  not,  is  also  under  an  obligation  to'help  to 
prevent  strikes;  is  that  correct? 

Mr.  Wolchok.  Yes,  sir;  of  course. 

The  Chairman.  You  feel  also,  as  I  understand  it,  that  the  agree- 
ment which  was  reached  in  December  1941  not  only  provided  for  no 
strikes  and  no  lock-outs,  but  that  it  had  another  very  important 
provision,  which  was  the  peaceful  settlement  of  labor  disputes? 

Mr.  WoLCHOK.  That  is  correct,  sir. 

The  Chairman.  And  regardless  of  whether  there  was  a  strike  or  a 
lock-out  in  the  Montgomery  Ward  plant,  or  in  any  other  plant,  that 
there  is  an  obligation  on  the  part  of  management  and  labor,  if  they 
expect  to  live  up  to  that  agreement,  to  settle  their  disputes  by  peace- 
ful methods? 

Mr.  WoLCHOK.  Yes,  sir,  thi'ough  the  War  Labor  Board  as  the 
agency  which  has  been  doing  this  fine  work  for  the  past  2  years. 

The  Chairman.  The  third  part  of  the  agreement  was  the  setting 
up  of  the  War  Labor  Board? 

Mr.  WoLCHOK.  That  is  correct. 

The  Chairman.  It  is  further  my  understanding — and  if  I  am  not 
correct  I  want  you  to  correct  me — that  you  feel  that  if  any  part  of 
industry,  we  will  say  mail-order  houses,  for  instance,  or  retail  stores, 
are  not  to  be  obligated  against  lock-outs,  and  for  the  peaceful  settle- 
ment of  labor  disputes,  then  you  feel  that  the  members  of  organized 
labor  working  in  such  establishments  should  no  longer  be  held  to 
their  agreement  not  to  strike? 

Mr.  Wolchok.  That  is  correct,  sir,  and  that  would  be  very  dan- 
gerous. 


The  Chairman.  Now  Mr.  Wolchok,  if  you  were  relieved  of  that 
agreement,  with  the  present  situation  in  the  labor  market  and  the 
shortage  of  manpower,  do  you  think  there  would  be  much  limit  to 
wBat  you  could  get  in  the  way  of  wage  increases? 

Mr.  Wolchok.  I  am  very  much  afraid,  if  you  will  allow  me  to 
ponder  this  question,  that  stabilization  would  get  out  of  gear  very 
quickly,  and  I  will  tell  you  why. 

For  instance,  in  a  strike  like  happened  at  Montgomery  Ward's, 
there  is  a  very  interesting  history  that  comes  out  of  that.  The 
workers,  some  of  them,  about  a  thousand,  did  not  return  back  to 
Montgomery  W  ard's ;  they  went  and  got  better  jobs.  After  that  some 
more  people  were  going  out.  If  we  were  relieved  of  the  no-strike 
pledge,  Montgomery  Ward's  would  come  to  terms,  and  they  would 
have  to  pay  far  above  what  they  are  paying  now,  and  if  this  would 
spread  it  would  be  far  above  the  15-percent  formula,  and  far  beyond  it. 
We  would  try  to  bring  our  people  up  to  at  least  the  wages  of  the  war 
workers  who  are  working  side  by  side  with  them.  In  other  words,  it 
would  dislocate  the  entire  economy  and  the  entire  system. 

I  hope  that  Congress  will  understand  that.  For  instance,  in  this 
war,  if  they  had  left  us  alone  we  would  have  had  the  biggest  chance 
to  bring  our  people  up  to  close  to  where  the  war  worker  is  right  now. 
But  because  we  are  hemmed  in,  we  are  held  down  in  pay.  Some  of  you 
gentlemen  say  to  us  that  the  War  Labor  Board  has  authority  over  us 
to  hold  us  back  on  weekly  pay  and  on  prices,  but  no  authority  to  seize. 
Then  I  think  that  if  Congress  tells  us  that  we  can  do  whatever  we 
want,  we  would  be  the  cause  of  dislocating  the  entire  economy.  That 
is  my  version  on  that,  which  goes  far  beyond  anything  else. 

The  Chairman.  In  other  words,  if  I  understand  you,  it  is  your 
contention,  just  as  it  was  the  contention  of  Mr.  Davis  of  the  War 
Labor  Board,  that  we  cannot  have  a  no-strike,  no-lock-out  policy 
which  excludes  15,000,000  workers  from  it? 

Mr*.  Wolchok.  That  is  correct,  sir,  and  I  say  the  same  thing. 

Mr.  Dewey.  Excuse  me,  just  a  minute.  I  want  to  get  this  thing 
straight.  I  am  quite  in  favor  of  this  but  I  don't  want  to  have  exag- 
geration creep  in.  You  say  15,000,000  workers.  There  are  only 
5,000,000  paid-up  memberships  in  the  C.  I.  O.,  I  think,  or  5^2  million. 

The  Chairman.  We  are  not  talking  about  the  C.  I.  O. 

Mr.  Dewey.  You  are  talking  about  15,000,000  workers,  and  I  am 
very  much  interested  in  that.  We  are  talking  here  about  Mr.  Wol- 
chok's  union,  or  all  of  the  C.  I.  O.  labor  force,  and  naturally,  if  we  set 
aside  all  stabilization,  and  the  hold-the-line  program,  and  everything^ 
else,  we  are  going  to  have  a  sph-al,  and  that  will  probably  set  off  an 
inflationary  spiral  in  all  wages,  so  let's  talk  about  65,000,000,  then,  if 
we  are  going  to  talk  about  anything.  Otherwise,  let's  confine  our- 
selves to  the  C.  I.  O.  Local  20  that  is  here  in  Montgomery  Ward. 
I  am  very  much  interested  in  what  I  think  is  Mr.  Wolchok's  admirable 
statement,  but  now  I  think  things  are  being  put  into  his  mouth,  or 
into  the  record,  that  do  not  belong  there. 

The  Chairman.  The  figure  of  15,000,000  was  the  figure  used  by^ 
Chairman  Davis  of  the  War  Labor  Board  as  being  the  number  of 
employees  who  are  employed  in  vocations  or  businesses  which  do  not 
come  under  the  strict  interpretation  %{  what  is  a  war  industry.  He 
used  that  figure  in  his  testimony  and  that  is  what  I  am  talking  about^ 

Mr.  Dewey.  Mr.  Davis  used  that  figure? 


544    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

The  Chairman.  Yes. 

Mr.  Dewey.  I  have  always  thought  that  about  15  to  16  million  was 
the  group  of  people  that  did  come  under  the  term  "war  industry.  *' 

The  Chairman.  Well,  I  think  I  am  correct,  Mr.  Dewey,  in  the 
figures  I  am  using. 

The  point  I  was  trying  to  get  from  Mr.  Wolchok  was,  as  Mr.  Davis 
asserted  as  his  opinion,  whether  Mr.  Wolchok  agreed  with  him  that 
if  those  people  are  going  to  be  told  that  there  can  be  no  enforcement 
of  a  War  Labor  Board  order  as  to  them,  then  what  will  the  result  be? 

Mr.  Wolchok.  Well,  sir,  I  have  told  you,  but  I  would  like  to 
emphasize  this  once  more.  Take  for  instance,  gentlemen,  our  indus- 
try alone,  our  jurisdiction,  our  jurisdiction  tliJoughout  the  United 
States.  It  figures  somewhere  around  6  or  7  million  people.  Aside 
from  our  jurisdiction  take  for  instance  transportation,  and  take  some 
other  industries,  in  the  vicinity  of  about  15,000,000  or  more  people 
engaged  in  this  kind  of  work,  and  it  surely  would  aflFect  that  many. 

Mr.  Dewey.  If  the  chairman  will  excuse  me,  what  is  the  total  of 
unionized  labor  in  the  United  States,  paid-up  membership? 

Mr.  Wolchok.  The  total  of  the  unionized  labor  movement  I  think 
is  about  13  or  14  million  men  and  women. 

Mr.  Dewey.  That  is  what  I  thought. 

The  Chairman.  Now  Mr.  Wolchok,  if,  after  the  War  Labor  Board 
had  issued  its  order  of  compliance  to  Montgomery  Ward,  and  after 
the  President  had  sent  his  joint  telegram  to  the  union  and  to  Mr. 
Sewell  Avery,  and  the  union  had  gone  back  to  work,  if  the  President 
had  taken  no  further  action  what,  in  your  opinion,  would  have  been 
the  effect  on  organized  labor  in  this  country? 

Mr.  Wolchok.  The  effect,  sir,  would  have  been  the  following:  I 
think  that  first  the  War  Labor  Board,  in  my  estimation,  would  be  a 
useless  instrument. 

The  Chairman.  Would  be  what? 

Mr.  ^OLCHOK.  Would  be  a  useless  instrument.  The  Board,  as 
has  been  explained  very  effectively  by  Mr.  Davis,  has  done  so  much  to 
settle  this  kind  of  controversy  that  it  was  shocking  to  them  to  find  a 
concern  like  Montgomery  Ward,  shocking  to  them.  In  the  entire 
history  of  the  War  Labor  Board,  as  Mr.  Davis  has  pointed  out,  there 
were  only,  I  think,  something  like  16  noncompliance  cases,  and  7  or 
8  of  them  have  already  come  to  terms.  Now  a  good  many  of  them 
Mr.  Avery  was  affected  by,  and  there  are  still  some  pending,  as  I 
understand  it,  such  as  Hummer,  the  U.  S.  Gypsum  Co.,  the  house  in 
Chicago — that  is  3 — and  Standard  Pullman  makes  4;  and  then  there 
are  some  others. 

Now  if  the  President  would  do  nothing  else,  labor  would  definitely 
serve  notice,  in  my  estimation,  to  the  President,  that  they  will  not 
adhere  any  more  to  the  War  Labor  Board's  directives,  because  if  that 
should  be  done  then  it  would  have  meant  the  end  of  the  no-strike, 
no-lock-out  arrangement,  and  I  don't  think  the  President  of  the  United 
States  should  permit  that  to  happen,  and  that  anarchy  and  chaos 
should  be  the  order  of  the  day. 

I  think  that  the  President  has  acted  wisely;  I  think  that  he  has 
acted  in  a  manner  befitting  a  President  in  an  emergency,  when  he  was 
called  upon  to  act.  I  think  he  has  acted  bravely,  inspite  of  what 
some  people  have  said  about  him  and  in  spite  of  what  Mr.  Avery 
thinks  about  the  President. 
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The  Chairman.  Mr.  Wolchok,  do  you  think  that  the  leaders  of 
organized  labor— I  am  talking  now  about  the  international  officers 
and  the  national  officers  of  the  various  labor  organizations— could  hold 
the  rank  and  file  if  the  effectiveness  of  the  War  Labor  Board  is 

destroyed? 

Mr.  Wolchok.  No,  sir;  and  let  me  tell  you  somethmg  else  that 
has  happened.  I  hope  I  am  not  giving  out  any  secrets,  but  at  several 
conventions  of  very  large  unions  the  delegates  were  screaming  that 
they  would  like  to  get  relief  from  the  no-strike  pledge,  because  of 
industry's  defiance,  and  sometimes  because  the  War  Labor  Board 
didn't  give  them  a  fair  deal,  but  that  is  aside  from  this  question,  but 
it  was  mostly  on  account  of  industry's  defiance. 

Now,  here  is  something  that  does  not  penetrate  my  thick  skull — 
I  don't  think  it  is  so  thick  but  it  doesn't  penetrate  anyway— and  that 
is  the  following:  Industry,  labor,  and  the  pubhc  are  sitting  on  the 
War  Labor  Board,  a  tripartite  Board.  We  did  not  appomt  industry, 
as  Mr.  Avery  would  like  to  appoint  the  industry  members.  We  only 
appointed  the  labor  representatives.  Labor  appointed  labor.  In- 
dustry appointed  its  own  industry  members;  and  Mr.  Avery,  and  some 
others  like  him,  say  that  they  have  no  part  in  this  business,  have  no 

part  in  it.  ^  j.  x- 

Now,  when  it  eomes  to  wages,  they  run  after  our  representatives 
and  ask  them  to  sign  Form  lO's  to  go  to  the  War  Labor  Board.  In 
Albany  they  requested  our  organizer  to  sign  a  Form  10  for  raises,  for 
increases,  that  they  asked  us  to  join  them  in.  And  we  have  joined 
them  several  times  in  that. 

In  New  York  Citv  our  organizers  joined  with  the  management-^ 
although  in  other  cases  we  are  fighting— in  order  to  put  in  Form  lO's 
for  some  people.  Do  you  know  for  whom?  For  supervisors;  for 
somebody  else.  But  we  have  done  that  in  order  to  be  what  we  call 
cooperative,  peaceful. 

Now,  what  is  happening?  They  accept  stabihzation.  That  they 
do.  They  say  that  they  are  paying  26  percent  above.  That  they 
accept;  that  is  O.  K.  with  them.  Although  they  have  made  the 
biggest  profit  in  the  last  12  years,  about  $200,000,000  profit.  Now 
they  come  over  and  cry  that  they  are  paying  more  than  anybody  else. 
Forgetting  that,  that  they  have  accepted.  But  the  other  part  they 
didn't  accept.  In  these  directives  that  the  War  Labor  Board  gave  to 
them  they  have  accepted  the  directive  that  we  should  go  for  an  elec- 
tion, but  they  did  not  accept  the  other  half,  and  that  is  what  they 

have  to  do.  i    x  t 

The  Chairman,  Now,  Mr.  Wolchok,  I  want  to  get  back  to  what  1 
am  trying  to  get  at.  Whether  it  is  justifiable  or  not  would  be  a  ques- 
tion of  opinion,  but  I  am  anxious  to  know  what  is  in  the  minds  of  the 
working  people  of  this  country  about  this  situation,  because  I  think 
that  that  is  just  as  important  as  anything  else  in  this  case.  Do  the 
working  people  of  this  country  feel  that  any  favor  has  been  conferred 
upon  thorn  by  tliis  maintenance  of  membership  compromise  which  the 
War  Labor  Board  has  initiated? 

Mr.  Wolchok.  No  favor  at  all,  sir.  That  is  practically  the  only 
contract  we  have  it  in.  All  the  contracts  that  I  have  read  to  you, 
most  of  them  have  union  and  closed  shops. 

The  Chairman.  Does  the  rank  and  file  rather  feel  that  they  have 
made  a  sacrifice  in  accepting  that? 
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Mr.  WoLCHOK.  We  surely  did,  absolutely  did,  because  under  main- 
tenance of  membership  some  unions  are  busted  up,  a  good  many  of 
them  are  going  to  the  wastebasket  on  account  of  that  maintenance-of- 
membership  clause. 

The  Chairman.  I  think  that  is  all  I  want  to  ask,  and  if  there  is 
nothing  else  we  will  take  a  recess 

Mr.  WoLCHOK  (interposinjj:).  Mr.  Chairman,  if  you  don't  mind,  I 
have  missed  one  thing.  I  have  read  from  this  ad  which  contains  a 
good  deal  of  information,  and  I  would  like  to  introduce  that  into  the 
record,  with  your  permission. 

The  Chairman.  Is  there  any  objection?  If  not  it  will  be  included 
in  the  record  at  this  point, 

Mr.  WoLCHOK.  Thank  you,  sir. 

(The  advertisement  referred  to  is  from  the  Washington  Post  of 
Tuesday,  June  6,  1944,  and  is  as  follows:) 

[From  The  Washington  Post,  Tuesday,  June  6. 1944] 
Mr.  Avery, 

Which  War  Do  You  Want  To  Win— 

Your  Own  War  Against  Labor,  or 

The  Nation's  War  Against  the  Axis? 

B-Day  Is  About  To  Start! 

For  us  at  home,  this  is  going  to  intensify  the  crisis  in  manpower.  This  crisis 
has  already  reached  staggering  propoilions  requiring  heroic  measures  to  control 
all  hmng  of  male  workers,  beginning  July  1. 

Your  labor  policies  have  interfered  and  are  still  interfering  with  the  efficient 
use  of  manpower  in  the  Chicago  district  and  elsewhere. 

You  yourself  reported  to  vour  stockholders  that,  in  order  to  maintain  a  working 
staff  of  78,000  for  all  the  Montgomerv  Ward  establishments,  the  company  had 
to  employ  151,000  people  in  1943.  This  turn-over  of  193  percent  is  directly  due 
to  your  policies  of  intimidating  and  underpaving  your  workers. 

Montgomery  Ward's  methods  of  terrorizing  employees  are  a  matter  of  court 
record  and  have  been  described  and  condemned  by  the  courts  in  a  number  of 
cases.  Here  is  one  instance  out  of  manv — the  case  of  Hornin  v.  Montqomery 
Ward  (120  F.  (2d)  500  (decided  by  the  Circuit  Court  of  Appeals  of  the  9th  Dis- 
tnct)),  concernmg  the  Ward's  store  at  McKeesport,  Pa.  The  facts,  as  recited 
m  the  court's  decision,  were: 

Store  manager,  seeking  to  stop  theft,  forced  culprit  caught  with  stolen 
goods  to  implicate  an  innocent  employee  by  threatening  to  fire  the  culprit's 
girl  friend  who  worked  in  the  store.  The  manager  had  innocent  employee 
taken  out  of  his  home  at  night,  locked  up,  and  held  incommunicado,  not 
being  permitted  to  communicate  or  tell  his  family  till  the  next  day. 

Said  the  court:  "Stark  (the  manager)  by  threats  forced  Kasmareck  (the 
thief)  to  give  false  testimony  which,  had  it  been  unrepurtiftted,  would  have 
been  sufl^cient  to  convict  Hornin.  This  Stark  did  with  a  wantonness  and 
disregard  of  the  rights  of  others  which  plainlv  indicates  that  the  want  of 
probably  cause  was  wholly  unimportant  to  him.  He  apparently  felt  the 
need  of  an  example  for  disciplinary  purposes  at  the  store,  and  the  means  by 
which  he  obtained  his  victim  mattered  not  at  all.     *     *     * 

"And  there  is  also  evidence  that  the  defendant  company's  principal  or 
mam  oflSce  knew  of  Stark's  (the  manager's)  action  with  respect  to  the  insti- 
tution and  maintenance  of  the  criminal  proceedings  almost  from  the  outset 
and  never  made  any  objection  thereto." 

Judgment  for  employee  sustained. 

Mr.  Avery,  did  you  remember  this  when  you  were  gently  carried  from  your 
oflSces  April  27? 

•    '^u®  American  way  of  providing  for  fair  and  stable  labor  relations  is  embodied 
m  the  National  Labor  Relations  Act.     This  law  requires  that  employers  must 
bargain  collectively  with  representatives  of  the  workers'  own  choosing 
Upholding  this  act,  Chief  Justice  Hughes  declared: 
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''Long  ago  we  stated  the  reason  for  labor  organizations.  We  said  that  they 
were  organized  out  of  the  necessities  of  the  situation,;^ that  a  ^mgle  employee  w^as 
helpless  in  dealing  with  an  employer;  that  he^  was  dependent  ordmarUy  on  his 
dpilv  wage  for  the  maintenance  of  himself  and  family;  that  if  the  employer  re- 
fused to  pay  him  the  wages  he  thought  fair,  he  was  nevertheless  ^i^abje  to  lea>e 
the  employ  and  resistant  arbitrary  and  unfair  treatment;  that  union  was  essential 
to  ffive  laborers  opportunity  to  deal  on  an  equahty  with  their  employer. 
Rfly  reco^^^^^^^  legality  of  collective  action  on  the  part  of  employees  in  order 

to  safeguard  their  proper  interests,  we  said  that  Congress  was  not  required  to 
igno^ftWight  but  could  safeguard  it.  Congress  could  seek  to  make  approp^^^^^^ 
ate  collective  a<.tion  of  employees  an  instrument  of  peace  rather  t^an  of  strife. 

In  a  big  advertising  campaign-paid  for  to  the  extent  of  81  cejits  o^  ^'^^^^^"ve 
bv  the  people  of  the  United  States  through  loss  of  excess  profits  taxes ->ou  have 
reVeatedirsfated  that  you  have  "no  quarrel  with  the  principle  f^  3,^»«^7'  ^« 
quarrel  with  the  principle  of  collective  bargaimng,"  and  that  Wards  stand^ 
?eadv  at  all  times  to  bargain  collectively  with  any  union  which  has  been  selected 
by  a  majoritv  of  the  employees  in  any  appropriate  bargaining  unit. 

But  vou  did  NOT  tell  the  public  that  Ward's  has  been  twice  convicted  by 
Federal  circuit  courts  of  appeals  for  spyi^go^.t^e  activities  of  worke^^^^^^ 
Seventh  Circuit  Court  of  Appeals  issued  an  order  m  1939  directing  the  Montgomery 
wIrS  plait  at  Portland,  0?eg.,  to  stop  the.  practice  of  using  ""f  ^^.^f^/f  ,\*f 
to  observe  and  report  upon  the  union  activities  of  the  employees.  In  1941,  the 
Eighth  Circuit  Court  of  Appeals  issued  a  similar  order  involving  the  bt.  Faul 
Minn  plant.  Both  these  court  orders  required  the  company  to  cease  using  labor 
spies.)'  You  cannot  bargain  sincerely  unless  you  give  up  your  use  of  labor  spies 
and  abandon  vour  efforts  to  break  up  the  union. 

Even  when' you  failed  to  break  up  the  unions  of  your  workers  and  met  with 
them  for  the  purpose  of  collective  bargaining  you  have  failed  to  show  an  attitiide 
of  good  faith  The  Ninth  Circuit  Court  of  Appeals  denounced  >;«H^^^ttitude  as 
a  "hypertechnical  approach"  and  as  involving  "stallmg  tactics.  J^J.^^^!^^^ 
the  conferences,"  said  the  court,  "there  is  apparent  a  studied  design  of  aloofness, 
of  disinterestedness,  of  un^^illingness  to  go  forward  PP^"  the  Part  of  Ward  s. 

The  New  York  State  Labor  Board  also  declared  in  1942  that  Ward  s  did  not 
bargain  collectivelv  in  good  faith.  This  finding  was  sustained  by  the  New  York 
SupTer  CoSri:    ^^  declared  that  the%osition  t^ke^  t>y  ^  V^P^.^J^ 

did  not  constitute  good  faith  in  bargaining.     The  judgment  of  the  >e^J,orK 
Supreme  Court  was  affirmed  by  the  appellate  division,  to  which  you  insisted  on 

carrying  the  case. 

Mr.  Avery,  we  challenge  you — 

to  quit  stalling, 

to  quit  your  private  war  against  labor, 

to  bargain  hTgo^od  ^faith  with  our  local  20,  and  with  every  other  union  of 
your  employees,  and  sign  contracts  that  will  elimiiiate  turn-over,  waste  of 
manpower,  help  the  workers  to  spur  production  and  win  the  o^ly/^^^^^  «h 
the  American  people  is  interested  in  winning— the  people's  war  of  hberation 
against  the  Nazi  and  Jap  tyrants. 

Samuel  Wolchok 

President,  United  Retail,  Wholesale  and  Department  Store  Employees  of  America 
Affiliated  with  the  Congress  of  Industrial  Organizations 

SEWELL    AVERY's    OPERATING    MANAGER   TELLS    THE    FACTS   ON   TURN-OVER 

In  a  letter  written  on  June  8,  1942,  Mr.  Odorizzi,  mail-order  operating  manager, 

"Our  labor  turn-over  problem  is  becoming  increasingly  serious.  If  we  continue 
to  replace  employees  that  leave  us  at  today's  rate,  if  we  permit  our  current 
Mgh  ?ate-of  turn-over  to  continue,  during  the  next  12  months,  we  wiU  en^ploj 
approximately  25,000  new  employees  to  replace  an  equal  number  that  will  iea\e 
oSrempToyment.  The  fact  that  we  are  able  to  replace  those  that  leave  us  indi- 
cates that  Wards  as  a  company  can  and  does  attract  employees  who  come  w  itli 

"^'wCdo\TnS^  Why  does  a  large  percentage 

leave  us  during  the  first  2  or  3  months  of  their  employment?  \\  hen  you  pnd 
the  answers  to  these  questions,  you  will  find  the  reasons  for  your  labor-relations 
problem  Some  employees  become  dissatisfied  and  leave— others  become  dis- 
sarisfied'and  stay  with  us,  but  reflect  their  dissatisfaction  in  the  performance 
of  their  jobs.     One  is  as  bad  as  the  other. 
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"Why  are  we  anxious  to  reduce  our  labor  turn-over?  All  of  vou  have  had 
occasion  to  witness  the  unfavorable  effects  of  labor  turn-overs  on  the  perform- 
ance within  your  respective  departments.  The  reasons  we  are  anxious  to  reduce 
our  labor  turn-over  can  be  summarized  brieflv  as  follows: 

uo    i^^^^  employees  are  becoming  increasinglv  difficult  to  find. 

/:  JNew  employees  produce  less  work  and  make  more  mistakes  during  their 
training  period— our  mistakes  displease  our  customers 

♦^  ,  L'       *^^  current  rate  of  turn-over,  we  will  spend  more  than  a  million  dollars 
to  tram  new  employees  during  the  next  vear. 

"Is  there  anything  that  you  personally  can  do  to  retain  our  good  employees? 
iT^  Ja"^  *"*  """??  K  Ward's  because  they  believe  Ward's  is  a  good  place  to 
Tf  f  L  Jll^'^*'''? J*1T  ^^'^""^^  ^^^y  '^^  opportunity.  Only  a  small  percentage 
of  the  employees  that  leave  us  do  so  to  enter  military  service.  A  large  percentage 
of  the  employees  leave  for  reasons  that  are  largely  within  the  control  of  our  de- 
partment heads  and  supervisors.  It  is  important  that  each  one  of  you  cleariy 
understand  not  only  the  reasons  why  employees  leave  us,  but  specifically  those 
things  that  each  one  of  you  can  do  to  improve  the  company's  relationship  with 
Its  employees  to  the  extent  that  our  labor  turn-over  will  be  reduced.  For  your 
guidance,  I  am  attaching  a  summary  of  the  most  important  factors  that  affect 
not  only  our  turn-over,  but  your  day-to-day  relationships  with  your  employees. 
The  company  s  personnel  policies  are  simple.  The  fact  that  I  am  carrying  this 
message  pereonally  to  every  department  head  and  to  every  supervisor  in  all  of 
thes^^  ildi^"    ^"^^^  indicates  the  importance  that  our  management  places  on 

5.,,!i'i;  ^^^."^f 's  memorandum  accompanying  the  letter  listed  as  "the  most 
important  factors  that  affect  not  only  our  turn-over,  but  your  day-to-day  rela- 
tionships with  your  employees,"  the  foUowing: 

,    1.  "Reclassification  of  pay  rolls"   (referring  to  the  fact  that  "in  many 
instances  employees  are  kept  on  temporary  or  part-time  pay-roll  classifica- 
o^ai®^  though  they  are  getting  full-time  employment'^. 

2.  Proper  administration  of  Ward's  wage  policy." 

3.  "Our  wage  increase  policy"  (referring  to  the  periodical  moving  of  em- 
ployees in  each  classification  along  a  scale  between  given  minimum  and 
maximum  rates). 

4.  "Appraisal  of  employees'  performance"  (stating  in  part  that  "the  suc- 
a^^^iLls''^^        ^^^  ^'*^^  ^^^^  depends  entirely  on  the  fairness  of  your 

5.  "Promotions"  (stating  in  part  that  "in  the  case  of  promotions  em- 
ployees are  sometimes  transferred  at  a  rate  considerably  lower  than  the  rate 

•     *-2®J  .  '  fu  ^  ^^^^^  *^  hesitancy  to  bring  the  employee's  rate  up  to  what  is 
justified  by  the  new  responsibility"). 

a-  ^'  "Assist  your  employees  to  improve  their  performance"  (*  ♦  *  ♦ 
i^ZI^^^^J^^fu^'u  apprising  employees,  and  in  handling  wage  increases, 
instances  will  be  brought  to  light  where  employees  are  not  making  satisfac- 
tory progress.  The  unsatisfactory  employee  should  be  recognized  quickly 
within  a  maximum  of  60  days.  He  should  not  be  permitted  to  continue  to 
turn  in  an  unsatisfactory  performance  that  will  not  enable  him  to  progress  as 
he  had  hoped  when  he  came  with  Ward's.  Not  all  employees  whose  work  is 
rated  as  unsatisfactory  are  actually  unsatisfactory  employees."  Then  Mr 
Udorizzi  stated  that  an  employee's  failure  might  be  due  to  ''lack  of  proper 
training.  improper  application  of  production  control,"  not  suiting  hinito  Ms 
job,  and  "real  or  imaginary"  grievances.) 

7.  "Know  and  understand  your  employees  " 

8.  ''Don't  be  a  big  shot.'"  ' 

9.  "Talk  to  the  employees  that  leave  us." 

loS^'^'Tf^wnVlT''  K^'^  letter  a  panel  of  the  War  Labor  Board  wrote  on  August  1, 
1942.  It  will  be  observed  that  six  of  these  nine  items  had  to  do  entirely  or  pre^ 
dominately  with  wage  matters,  and  the  remainder  with  personal  attitudes  of 
^^S!irT^  affecting  the  employees'  feeling  of  security.  Tfius  in  this  letter  are 
i^creaidTorsec^^^^^  ""'  *  ^  ''''''''''^  ^^^^'^^^  ^""^  increased  wages  and 

The  Chairman.  The  committee  will  now  adjourn,  subject  to  the 
call  of  the  Chair. 

(Whereupon,  at  6:20  p.  m.,  the  committee  adjourned,  subject  to  the 
call  of  the  Chau*). 
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Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington,  D.  C,  July  21,  1944- 
Hon.  Robert  Ramspeck, 

Chairman,  Committee  to  Investigate  Montgomery  Ward  &  Co.  Seizure, 
House  of  Representatives,  Washington,  D.  C. 

My  Dear  Mr.  Ramspeck:  On  June  13  you  requested  from  me  a  list  of  Gov- 
ernment agencies,  departments,  or  bureaus  dealing  with  labor  relations  together 
with  a  brief  statement  of  the  functions  of  each  of  these  agencies,  departments,  or 
bureaus.  In  order  to  comply  with  your  request,  we  have  surveyed  the  activities 
of  Government  agencies  having  to  do  with  problems  and  programs  affecting  labor. 

To  furnish  the  information  requested,  it  was  deemed  advisable  to  classify  the 
labor  activities  of  the  agencies  by  primary  purpose,  function,  or  responsibility. 
The  term  "labor  relations"  is  subject  to^  varying  definition.  For  the  purposes  of 
your  inquiry,  \  have  assumed  that  your  interest  is,  first,  in  those  agencies  having 
basic  reponsibilities  pertaining  to  the  terms  or  conditions  of  employment,  includ- 
ing the  adjustment  of  labor  disputes.  A  considerable  number  of  agencies  perform 
functions  not  embraced  in  this  concept  of  labor-relations  activities  which  may, 
however,  be  considered  germane  to  the  broader  scope  of  governmental  activities 
affecting  labor.  Accordingly,  I  have  attempted  to  meet  both  the  primary  and 
maximum  needs  of  your  request  by  preparing  an  analysis  which  divides  the  agen- 
cies into  two  classes. 

Part  I  of  the  attached  appendix  lists  and  briefly  describes  the  functions  of  the 
agencies  which  fall  within  the  first  group.  In  part  II  of  the  appendix  you  will 
find  listed  and  briefly  described  the  labor  functions  of  the  second  group. 

The  agencies  comprising  the  first  group  are  those  whose  primary  functions  are  to 
adjust  and  decide  labor  disputes,  or  to  regulate  conditions  of  employment  such 
as  wages,  hours,  working  conditions,  and  child  labor.  They  are  the  Department 
of  Labor,  the  National  Labor  Relations  Board,  the  National  War  Labor  Board, 
the  National  Mediation  Board,  the  Railroad  Adjustment  Board,  the  Office  of 
Economic  Stabilization,  and  the  Committee  on  Fair  Employment  Practice. 

The  Department  of  Labor  through  five  of  its  constituent  units  performs  func- 
tions with  respect  to  labor  relations.  The  Commissioners  of  Conciliation  mediate 
and  conciliate  labor  disputes  threatening  the  industrial  peace.  The  oflfice  of  the 
Sectetary  of  Labor  determines  prevailing  wage  rates  for  purposes  of  public  con- 
struction contracts  in  pursuance  of  the  Davis-Bacon  Act  (46  Stat.  1494) ;  interprets 
and  administers  the  overtime  premium  pay  policies  of  the  Government,  and 
administers  the  Anti-Kick-Back  Act.  By  authority  of  the  National  War  Labor 
Board,  the  Wage  Adjustment  Board  in  the  office  of  th^  Secretary  applies  wage 
stabilization  policies  of  Government  and  adjusts  labor  disputes  in  the  public  and 
private  construction  industries.  The  Children's  Bureau  is  responsible  for  the 
enforcement  of  the  provisions  of  the  Fair- Labor  Standards  Act  (29  U.  S.  C.  201) 
and  the  Public  Contracts  Act  (41  U.  S.  C.  35)  proscribing  illegal  child  labor.  The 
Wage  and  Hour  Division  is  responsible  for  the  enforcement  of  minimum  wage, 
maximum  hour,  and  related  provisions  of  the  Fair  Labor  Standards  Act  and  the 
Public  Contracts  Act. 

The  National  Labor  Relations  Board  is  responsible,  pursuant  to  the  National 
Labor  Relations  Act  (29  U.  S.  C.  151)  for  the  adjudication  of  charges  alleging 
commission  by  employers  or  their  agents  of  unfair  labor  practices,  and  for  the 
investigation  and  resolution  of  questions  concerning  representation  affecting 
commerce.  It  is  also  given  the  responsibility  under  the  War  Labor  Disputes  Act. 
(Public  Law  89,  78th  Cong.)  for  conducting  strike  polls  among  employees  who 
have  filed  appropriate  notices  of  disputes  threatening  interruption  of  war 
production. 
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The  National  War  Labor  Board  is  responsible  for  the  settlement  of  wartime 
labor  disputes  which  are  not  under  the  jurisdiction  of  the  National  Labor  Relations 
Board  or  the  National  Mediation  Board,  and  which  have  been  certified  to  the 
Board  by  the  Secretary  of  Labor  or  over  which  the  Board  has  assumed  jurisdiction 
on  its  own  motion,  under  Executive  Order  9017,  dated  January  17,  1942,  and  the 
War  Labor  Disputes  Act  (Public  Law  89,  78th  Cong).  The  Board  conducts 
bearings  with  respect  to  disputes  within  its  jurisdiction,  issues  orders  in  settlement 
of  such  disputes,  and  undertakes  appropriate  action  to  obtain  compliance.  The 
Board  has  authority  to  change  the  terms  and  conditions  of  employment  during 
the  30-day  period  following  the  filing  of  a  strike  notice  pursuant  to  the  War  Labor 
Disputes  Act  or  during  Government  operation  of  any  plant,  mine,  or  facility, 
possession  of  which  has  been  taken  by  the  Government  under  that  act. 

The  National  Mediation  Board  conciliates  and  mediates  disputes  between 
employers  and  employees  covered  by  the  Railway  Labor  Act  as  amended  (45  U,  S. 
C,  ch.  8)  and  also  resolves  questions  concerning  representation  among  such  employ- 
ees. Emergency  boards  to  consider  and  report  upon  such  disputes,  usually 
appointed  by  the  President  under  section  10  of  the  act  when  a  strike  threatens  in 
the  railroad  industry,  are  now  generally  appointed  by  the  Chairman  of  the 
National  Railway  Labor  Panel  established  by  E.xecutive  Order  9172,  dated  May 
22.  1942. 

The  National  Railroad  Adjustment  Board  adjudicates  disputes  arising  out  of 
grievances  or  out  of  the  application  or  interpretation  of  agreements  between  labor 
and  industry,  subject  to  the  Railway  Labor  Act,  as  amended. 

To  the  Director  of  the  Office  of  Economic  Stabilization  has  been  delegated  the 
resfKjnsibility  for  developing  and  sup)ervising  the  application  of  policies  for  wage 
and  salary  stabilization  in  pursuance  of  the  act  of  October  2,  1942  (56  Stat.  765) 
and  the  Stabilization  Extension  Act  of  1944  (Public  Law  383,  78th  Cong.)  which 
amend  the  Emergency  Price  Control  Act  of  1942.  The  responsibility  for  appli- 
cation of  the  stabilization  p>olicies  to  various  segments  of  the  {wpulation  is  divided 
among  the  following  boards  and  agencies.  The  National  War  Labor  Board 
applies  wage  stabilization  policies  to  general  industry  and  the  trades,  subject  to 
approval  by  the  Director  of  Economic  Stabilization  of  wage  adjustments  which 
involve  increases  in  price  or  in  cost  of  production  to  the  Government.  The  War 
Food  Administration  is  responsible  for  stabilization  of  agricultural  wages  and 
salaries  in  accordance  with  national  wage  policy.  The  Department  of  the  Treas- 
ury through  the  Salary  Stabilization  Unit  of  the  Bureau  of  Internal  Revenue  is 
responsible  for  administration  of  the  wage  stabilization  policies  with  respect  to 
salaries  in  excess  of  $5,000  a  year.  The  Emergency  boards  of  the  Railway  Labor 
Panel  have  authority  to  make  final  determinations  affecting  wages  of  employees 
subject  to  the  Railway  Labor  Act  in  conformity  with  national  wage  policies 
(Stabilization  Extension  Act  of  1944,  Public  Law  383,  78th  Cong.).  In  uncon- 
tested cases  the  Chairman  of  the  National  Railway  Labor  Panel  makes  such 
determinations.  The  Director  of  Economic  Stabilization  also  has  additional 
responsibility  (Executive  Order  9370,  dated  August  16,  1943)  for  dealing  with 
labor  relations  in  the  nature  of  authority  to  obtain  compliance  with  the  directives 
of  the  National  War  Labor  Board  when  such  directives  have  not  been  duly 
observed  by  labor  or  industry. 

The  Committee  on  Fair  Employment  Practice  is  responsible  for  advising 
Government  agencies,  management,  and  labor  as  to  means  for  achieving  the 
elimination  of  discrimination  due  to  race,  creed,  color,  or  national  origin  in  regard 
to  the  hire,  tenure,  terms,  or  conditions  of  employment  or  union  membership  of 
worker. 

It  is. further  assumed  from  your  letter  that  you  do  not  consider  the  term  "labor 
relations"  to  be  applicable  to  the  personnel  relations  existing  between  agencies 
of  Government  and  their  employees.  Therefore  that  aspect  of  the  Government's 
operations  is  not  covered  here. 

In  addition  to  the  agencies  enumerated  and  briefly  described  in  the  foregoing 
and  in  part  I,  appendix,  there  are  a  number  of  the  agencies  concerned  with  labor 
supply  such  as  the  War  Manpower  Coraimission,  the  Railroad  Retirement  Board, 
the  Selective  Service  System,  etc.,  which  perform  services  which  at  times  enter 
the  field  of  labor  relations.  However,  since  their  primary  labor  functions  relate 
to  training,  rehabilitation,  and  placement  of  labor,  they  are  not  considered  for 
the  purpose  of  this  inquiry  to  be  dealing  with  labor  relations.  They  are  described 
in  part  II  of  the  appendix. 

There  are  also  a  number  of  Government  agencies,  such  as  the  War  Depart- 
ment, Navy  Department,  War  Production  Board,  Maritime  Commission,  etc., 
which  are  responsible,  particularly  in  the  war  period,  for  the  procuiement  of 
goods  and  services  through  contracts  with  suppliers.     Since  they  are  vitally 


concerned  with  obtaining  maximum  production  of  goods  and  services  contracted 
for,  it  is  evident  that  anything  which  tends  to  affect  adversely  the  capacity  of 
the  suppliers  to  produce  their  maximum  of  goods  and  services  immediately 
becomes  a  matter  of  deep  concern  to  those  agencies.  Thus,  these  agencies  find 
themselves  incidentally  involved  in  the  labor  relations  problems  of  their  suppliers 
where  such  problems  threaten  to  oi  actually  do  interrupt  production.  Accord- 
ingly, they  maintain  staffs  whose  function  it  is  to  anticipate  difficulties  and, 
when  they  arise,  to  advise  and  assist  such  suppliers  and  their  employees  to  enlist 
the  full  services  of  the  Government  agencies  which  have  the  direct  responsibility 
for  dealing  with  labor  relations.  These  labor  functions  of  the  procurement 
agencies  are  also  described  in  part  II,  appendix. 

There  are  other  agencies  whose  research  and  studies  are  necessary  for  the 
formulation  of  Government  policies  and  for  the  operation  of  labor-relations 
programs  of  the  action  agencies  in  the  field.  These  include  such  agencies  as  the 
Bureau  of  Labor  Statistics  which  supplies  data  on  costs  of  living  and  wage  rates, 
the  Division  of  Labor  Standards  which  provides  advisory  services  to  industry, 
labor.  State  governments  and  Federal  Government  agencies  on  safety  and  health 
in  industri«il  operations,  legislative  standards  for  conditions  of  labor,  etc.,  the 
Women's  Bureau  which  performs  research  in  problems  particularly  affecting 
women  in  industry,  all  in  the  Depai'tment  of  Labor;  and  the  Railroad  Retirement 
Board  and  the  Social  Security  Board,  through  its  Bureau  of  Employment  Securitj% 
which  are  concerned  with  unemployment  insurance  as  provided  by  the  Railroad 
Retirement  Act  (49  Stat.  957;  50  Stat.  307)  as  amended,  and  the  Social  Security 
Act,  as  amended  (49  Stat.  620),  respectively.  These  are  also  listed  and  described 
in  part  II.  appendix. 

I  hope  I  have  given  you  the  information  you  desire,  and  shall  be  glad  to  furnish 
any  other  assistance  I  can  to  the  committee. 
Sincerely  yours, 

Harold  D.  Smith,  Director. 

Appendix — Part  I 

Following  are  described  the  Federal  labor  relations  agencies  whose  primary 
functions  are  to  adjust  and  decide  labor  disputes  or  to  regulate  conditions  of  em- 
ployment such  as  wages,  hours,  working  conditions,  and  child  labor. 

DEPARTMENT   OF   LABOR 

The  Conciliation  Service  in  the  office  of  the  Secretary  of  Labor  is  authorized 
by  section  8  of  the  act  of  March  4,  1913  (29  U.  S.  C.  51)  establishing  the  Depart- 
ment of  Labor.  The  Commissioners  mediate  labor  disputes  wherever  and  when- 
ever industrial  peace  is  threatened,  usually  upon  invitation  of  one  or  all  of  the 
parties  to  the  dispute,  but  also  upon  direct  intervention.  While  the  National 
War  Labor  Board  is,  under  Executive  Order  9017,  authorized  to  take  original 
jurisdiction  in  labor  disputes  which  require  its  direct  intervention,  the  clear  intent 
of  the  order  is  that  normally  only  disputes  which  the  conciliators  have  been  unable 
to  adjust  shall  be  certified  by  the  Secretary  of  Labor  to  the  National  War  Labor 
Board  for  findings  and  orders. 

The  office  of  the  Secretary  of  the  Department  of  Labor  makes  determinations 
on  matters  subject  to  the  Davis-Bacon  Act.  The  Davis-Bacon  Act  (46  Stat. 
1494)  as  amended,  provides  that  contracts  in  excess  of  $2,000  entered  into  by  the 
Federal  Government  for  construction  shall  contain  a  provision  for  minimum 
wages  to  be  paid  various  classes  of  laborers  and  mechanics  which  shall  be  based 
upon  the  wages  that  will  be  determined  by  the  Secretary  of  Labor  to  be  prevailing 
for  the  corresponding  classes  of  employees  in  the  vicinity  where  the  work  is  to  be 
performed.     The  Secretary  is  responsible  for  making  these  determinations. 

The  Secretary  is  also  responsible  for  interpreting  officially  Executive  Order  9240 
as  amended  by  Executive  Order  9?48,  which  appertains  to  premium  pay  for  over- 
time work  and  for  work  on  holidays,  Saturdays,  and  Sundays. 

Administration  of  the  Auti-Kick-Back  Act  (48  Stat.  948)  is  vested  in  the 
Secretary  of  Labor. 

The  wage  and  Hour  Division  of  the  Department  of  Labor  has  three  main  func- 
tions: 

(a)  Enforcement  of  the  Fair  Labor  Standards  and  Public  Contracts  Acts.  The 
Fair  Labor  Standards  Act  (29  U.  S.  C.  201)  establishes  minimum  wages  and  maxi- 
mum hours  of  employment,  and  the  Public  Contracts  Act  (41  U.  S.  C.  44)  provides 
that  appropriate  minimum  wages  and  working  conditions  shall  be  provided  by 
industries  performing  services  or  furnishing  goods  under  contracts  exceeding 
$10,000  with  the  Federal  Government. 
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(6)  Child-labor  provisions.  Both  acts  define  and  proscribe  illegal  child  labor. 
The  Fair  Labor  Standards  Act  provides  that  the  enforcement  of  these  provisions 
shall  be  vested  in  the  Chief  of  the  Children's  Bureau.  Regulations  and  standards 
for  such  enforcement  are  determined  by  the  Children's  Bureau.  Under  a  cooper- 
ative arrangement  existing  between  Wage  and  Hour  Division  and  the  Children's 
Bureau,  the  major  portion  of  inspect ional  work  to  determine  compliance  with  the 
child-labor  provisions  of  the  Fair  Labor  Standards  Act  is  performed  by  Wage  and 
Hour  Division  inspectors.  Thus  duplication  of  inspectional  personnel  in  this  field 
is  avoided. 

(c)  Wage  stabilization  program  activities  to  assist  the  National  War  Labor 
Board.  These  duties  are  performed  by  personnel  employed  through  the  use  of 
funds  appropriated  to  and  transferred  by  the  War  Labor  Board  to  the  Wage  and 
Hour  Division  pursuant  to  section  601  of  the  act  of  June  30,  1932.  The  Division 
performs  the  initial  servicing  of  requests  made  by  industry  and  labor  for  authority 
to  make  wage  and  salary  increases  (except  for  increases  in  salary  over  $5,000  which 
are  within  the  jurisdiction  of  the  Internal  Revenue  Bureau  of  the  Treasury). 
Through  its  regular  inspection  activities  it  makes  plant  test  checks  for  compliance 
with  the  wage  stabilization  policies  of  the  Government.  The  Division  inspectors 
also,  upon  request  by  the  regional  offices  of  the  National  War  Labor  Board,  perform 
intensive  investigations  into  alleged  violations  of  the  stabilization  policy  for  use  by 
the  National  War  Labor  Board  in  enforcing  wage  stabilization. 

The  Children's  Bureau  of  the  Department  of  Labor  is  responsible  for  the  en- 
forcement of  the  provisions  of  the  Fair  Labor  Standards  Act  (29  U.  S,  C.  21),  pro- 
scribing child  labor  and  in  connection  therewith  for  the  issuance  of  regulations 
governing  conditions  under  which  minors  less  than  18  years  of  age  may  be  gain- 
fully employed.  Most  of  the  investigations  into  compliance  are  performed  by 
Wage  and  Hour  Division  inspectors  through  a  coop)erative  arrangement  between 
the  Bureau  and  that  Division;  field  representatives  of  the  Children's  Bureau  gen- 
erally conduct  investigations  into  alleged  violations  in  enterprises  which  are  not 
within  the  jurisdiction  of  the  Division  under  the  general  provisions  of  the  Fair 
Labor  Standards  Act. 

,  NATIONAL    LABOR    RELATIONS    BOARD 

The  National  Labor  Relations  Board  was  created  by  the  National  Labor  Rela- 
tions Act  approved  July  5.  1935  (29  U.  S.  C.  151).  Under  its  authority  the  Board 
performs  two  major  functions:  (1)  It  adjudicates  charges  alleging  commission  of 
specified  labor  practices  defined  as  unfair  which  relate  to  the  rights  of  employees  to 
self-organization  for  purposes  of  collective  bargaining;  (2)  it  investigates  ques- 
tions concerning  representation  affecting  commerce,  and  determines  and  certifies 
representatives  of  employees  in  appropriate  units. 

Under  section  8  of  the  War  Labor  Disputes  Act  approved  June  25,  1943  (Public 
Law  89,  78th  Cong.),  the  Board  is  designated  as  one  of  three  Government  agencies 
to  receive  official  notice  from  the  employees  of  war  contractors  that  a  dispute 
threatens  continuity  of  war  production.  Thirty  days  thereafter,  if  such  notice  has 
not  been  withdrawn  or  the  dispute  otherwise  settled,  the  Board  conducts  a  strike 
ballot  among  the  affected  employees  to  determine  whether  or  not  they  desire  to 
strike. 

NATIONAL    WAR   LABOR    BOARD 

The  National  War  Labor  Board's  authority  in  the  field  of  labor  relations  is  de- 
rived from  several  Executive  orders  and  from  the  War  Labor  Dit^putes  Act  (Public 
Law  89,  78th  Cong,).  The  Board  is  tripartite  in  character,  with  equal  represen- 
tation on  behalf  of  the  public,  management  and  labor.  This  organizational  charac- 
teristic extends  through  the  National  Board  and  its  subordinate  instrumentalities, 
the  regional  Boards  and  the  industry  commissions  and  the  panels  which  are  ap- 
pjointed  to  act  on  specific  questions  or  disputes. 

The  instrumentalities  which  by  delegation  of  authority  from  the  National  War 
Labor  Board  undertake  the  settlement  of  labor  disputes  are  the  12  regional  war 
labor  boards  which  blanket  the  country  under  their  geographical  jurisdiction,  six 
industry  commissions  having  authority  to  issue  directive  orders  as  agents  of  the 
Board,  and  two  industry  panels  empowered  to  dispose  of  cases  by  making  recom- 
mendations and  reports  to  the  Board.  These  subordinate  agencies,  each  created 
by  directive  order  of  the  National  War  Labor  Board  are  the  West  Coast  Lumber 
Commission,  the  Nonferrous  Metals  Commission,  the  Detroit  Tool  and  Die  Com- 
mission, the  Trucking  Commission,  the  Shipbuilding  Commission,  the  Newspaper 
Printing  and  Publishing  Commission,  the  War  Shipping  Panel,  and  the  National 
Airframe  Panel.  In  addition,  the  National  War  Labor  has  delegated  to  the  tri- 
partite Wage  Adjustment  Board  in  the  Department  of  Labor  jurisdiction  over 


labor  disputes  involving  persons  employed  in  the  building  and  construction  mdus- 
try  with  power  to  hear  and  issue  directive  orders  in  such  labor  disputes  cases. 
Decisions  and  orders  of  the  subordinate  instrumentalities  and  delegated  agencies  of 
the  Board  are  subject  to  review  by  the  National  War  Labor  Board. 

The  function  of  the  National  War  Labor  Board  in  the  field  of  labor  relations  is 
the  settlement  of  wartime  labor  disputes  which  are  not  under  the  jurisdiction  of 
the  National  Labor  Relations  Board  or  the  procedures  of  the  Railway  Labor  Act, 
as  amended,  and  which  have  been  certified  to  the  Board  by  the  Secretary  of 
Labor,  or  under  which  the  Board  has  assumed  jurisdiction  on  its  own  motion. 
The  Board's  authority  for  settlement  of  labor  disputes  derives  from  Executive 
Order  No.  9017,  issued  January  17,  1942,  as  amended,  and  from  the  War  Labor 
Disputes  Act.  The  Board  is  authorized:  To  conduct  hearings  with  respect  to 
disputes  within  its  jurisdiction;  to  receive  pertinent  information  or  evidence  and 
make  findings  of  fact  on  the  issues  in  such  disputes;  to  issue  directive  orders  in 
settlement  of  the  issues  in  such  disputes;  to  issue  subpenas  to  compel  attendance 
of  witnesses  or  production  of  evidence  or  information  relating  to  issues  in  any 
such  disputes;  and  to  refer  cases  to  the  President  of  the  United  States  for  appro- 
priate action  when  the  Board  is  unable  to  obtain  compliance  with  its  directive 

orders. 

The  Board  may  request  the  Director  of  Economic  Stabilization  to  supplement 
its  effort  to  obtain  compliance  with  its  directive  orders  and  the  Director  of  Eco- 
nomic Stabilization  is  authorized  by  Executive  Order  9370  to  direct  certain  execu- 
tive agencies  of  the  Government  to  take  restrictive  actions  designed  to  induce  com- 
pliance by  the  party  to  the  dispute  case  resisting  the  directive  order  of  the  Board, 
When  the  Board  refers  a  case  to  the  President  of  the  United  States,  the  Chief 
Executive  mav  obtain  compliance  by  persuading  the  resisting  party  to  respect 
and  obey  the  Board's  order;  or  he  may,  pursuant  to  his  wartime  authorities,  order 
that  a  designated  department  or  agency  of  the  Government  take  immediate  pos- 
session of  the  plant,  mine,  or  facility  involved  in  the  dispute  for  the  purpose  of 
maintaining  operation  and  avoiding  an  interruption  which  would  unduly  impede 
or  delay  the  war  effort. 

Under  the  War  Labor  Disputes  Act  the  Board  is  one  of  the  agencies  with  which 
strike  notices  must  be  filed,  and  the  Board  is  the  only  agency  authorized  to  change 
the  terms  and  conditions  of  employment  during  the  30-day  period  following  the 
filing  of  a  strike  notice,  or  during  Government  operation  of  any  plant,  mine,  or 
facility  seized  under  that  action. 

The  authoritv  of  the  National  War  Labor  Board  for  the  stabiUzation  of  wages 
and  salaries  derives  from  the  Stabilization  Act  of  October  2,  1942  (56  Stat.  765), 
and  from  Executive  Orders  Numbered:  9250,  dated  October  3,  1942;  9328,  dated 
April  8,  1943;  9370,  dated  August  16,  1943;  and  9381,  dated  September  25,  1943; 
and  from  directives  and  regulations  issued  by  the  Director  of  Economic  Stabiliza- 
tion. The  jurisdiction  of  the  Board  extends  to  the  stabilization  of  all  wages  and 
salaries  except  (1)  salaries  over  $5,000  per  year,  and  those  of  administrative,  super- 
visory, or  executive  employees  not  covered  by  collective-bargaining  agreements; 
(2)  wages  or  salaries  of  agricultural  workers;  and  (3)  wages  or  salaries  of  em- 
ployees subject  to  the  Railway  Labor  Act,  as  amended. 

For  the  purpose  of  carrying  out  this  responsibility  the  Board  utilizes  its  sub- 
ordinate instrumentalities,  the  12  regional  boards,  the  6  industry  conamissions, 
and  the  2  industry  panels;  and  has  made  certain  delegation  of  its  power  to  control 
wages  to  individual  public,  and  semipublic  agencies.  These  agencies,  for  each 
of  which  a  limited  jurisdiction  has  been  prescribed  in  general  orders  of  the  National 
War  Labor  Board,  are  the  Wage  Adjustment  Board  (building  and  construction) 
in  the  Office  of  the  Secretary  of  Labor;  the  War,  Navy,  Interior,  Agriculture,  and 
Commerce  Departments,  the  Office  of  Price  Administration  (local  board  clerks); 
the  Federal  Reserve  System;  the  United  States  Employment  Service;  the  Ten- 
nessee Valley  Authority;  the  National  Housing  Agency;  the  Joint  Committee  of 
Congress  on  Printing;  "the  Pan  American  Union;  the  Federal  Deposit  Insurance. 
Corporation;  and  the  War  Relocation  Authority. 

NATIONAL  MEDIATION  BOARD 

The  National  Mediation  Board  created  by  the  Railway  Labor  Act  of  192S 
(45  U.  S.  C.  151)  as  amended,  ha«  jurisdiction  over  labor  disputes  on  the  railroads,, 
railroad-operated  water  carriers,  and  air  lines. 

The  Board  assists  carriers  and  labor  to  reach  agreements  in  collective-bargaining 
negotiations.  In  the  event  the  parties  to  a  dispute  voluntarily  submit  thoir 
differences  to  arbitration  such  tribunals  are  established  through  the  offices  of  the 
National  Mediation  Board.     The  Board  also  investigates  questions  concerning 
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representation  and  certifies  representatives  of  workers  for  purposes  of  collective 
bargaiaing. 

When  disputes  are  not  susceptible  of  settlement  through  mediation  or  voluntary 
arbitration,  emergency  boards  are  appointed,  by  the  President  in  peacetime  and 
by  the  Chairman  of  the  National  Railway  Labor  Panel  during  the  war  emergencv, 
to  mvestigate,  find  facts,  and  make  recommendations  for  the  settlement  of 
disputes. 

NATIONAL  RAILWAY  LABOR  PANEL 

The  Chairman  of  the  National  Railway  Labor  Panel,  created  by  Executive 
orders  9172  and  9299,  applies  the  wage  stabilization  policies  of  the  Government  in 
uncontested  cases  of  wage  changes  affecting  employees  subject  to  the  Railway 
Labor  Act.  Emergency  boards  established  by  the  Chairman  of  the  Panel  apply 
the  wage  stabilization  pfilicy  as  it  is  brought  into  issue  in  cases  before  them 
(Stabilization  Extension  Act  of  1944,  June  30,  1944,  Public  Law  383,  78th  Cong.). 

NATIONAL    RAILROAD   ADJUSTMENT   BOARD 

The  Raih-oad  Adjustment  Board  created  in  1934  by  amendment  to  the  Railway 
Labor  Act  (45  U.  S.  C.  151)  is  composed  of  an  equal  number  of  representatives 
of  the  industry  and  of  railway  labor  organizations.  Its  function  is  to  adjudicate 
disputes  arising  out  of  grievances  and  interpretation  of  existing  agreements. 

OFFICE    OF    ECONOMIC    STABILIZATION 

The  Emergency  Price  Control  Act  as  amended  by  the  act  of  October  2,  1942 
(56  Stat.  765),  directed  the  President  to  issue  an  order  stabilizing  prices,  wages, 
and  salaries  affecting  the  cost  of  living  insofar  as  practicable  on  the  basis  of  levels 
existing  on  September  15,  1942.  The  act  further  established  certain  standards 
for  and  gives  the  President  specific  authority  to  enforce  rules  and  regulations 

foverning  wage  and  salary  increases.  Pursuant  to  this  act,  the  President  issued 
Ixecutive  Order  9250  (October  3,  1942)  establishing  an  Office  of  Economic 
Stabilization,  headed  by  a  director  and  advised  by  an  economic  stabilization 
board  consisting  of  eight  governmental  members  and  six  nongovernmental 
members,  including  two  representatives  each  of  labor,  management,  and  farmers. 
This  order  authorized  the  Director  to  "formulate  and  develop  a  comprehensive 
national  economic  policy  relating  to  the  control  of  civilian  purchasing  power, 
prices,  rents,  wages,  salaries,  profits,  rationing,  subsidies,  and  all  related  matters — 
all  for  the  purpose  of  preventing  avoidable  increases  in  the  cost  of  living  *  *  * 
and  facilitating  the  prosecution  of  the  war."  In  addition  to  vesting  certain 
authority  and  responsibilities  in  the  National  War  Labor  Board,  the  order  pro- 
vided that  the  Director  of  Economic  Stabilization  shall  approve  all  wage  increases 
where,  in  the  judgment  of  the  National  War  Labor  Board  or  the  Price  Adminis- 
trator, such  increases  would  require  increases  in  price  ceilings. 

The  present  procedure  of  the  Office  provides  that  requests  for  wage  increases, 
in  which  the  employer  indicates  that  a  price  adjustment  will  be  requested  if  the 
wage  increase  is  granted,  shall  be  referred  to  the  Office  of  Price  Administration  for 
advice  as  to  the  necessity  for  the  price  increase  or  the  extent  of  the  price  increase. 
This  information  is  made  available  to  the  Director  in  making  his  decision  on  the 
requested  wage  increase. 

Executive  Order  9328,  of  April  8,  1943,  directing  the  stabilization  of  wages, 
prices,  and  salaries,  delegated  the  President's  authority  of  the  October  2  act  to 
the  Director  of  Economic  Stabilization. 

Executive  Order  9370  provides  that  the  Director  is  authorized  to  issue  certain 
directives  in  order  to  effectuate  compliance  with  the  directive  orders  of  the 
National  War  Labor  Board  in  cases  where  such  directives  have  not  been  com- 
plied \\ith.  The  directives  may  cover  the  withholding  or  withdrawing  of  "pri- 
orities, benefits,  or  privileges  extended  or  contracts  entered  into"  by  departments 
and  agencies  of  the  Government.  In  respect  to  a  noncomplying  labor  union 
they  may  direct  withholding  or  withdrav\ing  "any  benefits,  privileges,  or  rights 
accruing  to  it  under  the  terms  or  conditions  of  employment  in  effect  when  posses- 
sion is  taken"  until  compliance  is  forthcoming.  This  latter  class  of  directive  is 
planned  for  issuance  to  any  Government  agency  operating  a  mine,  plant,  or 
facility  seized  by  the  Government.  Draft  deferments  or  employment  privileges 
or  both  may  be  withhdld  by  the  War  Manpower  Commission  pursuant  to  a 
directive  in  the  case  of  noncomplying  individuals.  No  orders  have  yet  been 
issued  under  this  sanction. 
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DEPARTMENT    OF    AGRICULTURE WAR    FOOD    ADMINISTRATION 

The  stabilization  of  agricultural  wages  pursuant  to  the  act  of  October  2,  1942 
(56  Stat.  765),  an  act  to  amend  the  Emergency  Price  Control  Act  has  been  assigned 
to  the  War  Food  Administration.  The  purpose  of  the  activity  is  to  prevent  wage 
spiraling  and  pirating  of  labor  through  competition  between  farmers  for  labor 
and  the  resulting  loss  of  working  time,  loss  of  war  crops,  disadvantage  to  pro- 
ducers of  crops  not  under  price  ceilings,  and  increased  lay-offs.     The  principle  of 

operation  is  twofold:  ^  .     ,  .  * 

1  Establishment  of  specific  wage  ceilings.— In  particular  areas  where  wages  for 
harvesting  or  other  "spot"  operations  for  certain  crops  begin  to  rise  precipitously, 
wage  ceilings  are  established  .after  hearings  are  held  in  the  pertinent  locahty, 
based,  among  other  things,  upon  recommendations  of  local  farmers  and  agri- 
cultural workers,  and  upon  farm  crops.  a       .r.  , 

2  Control  of  individual  salaries  under  $5,000  p^annwm.— Specific  approval 
of  War  Food  Administrator  must  be  secured  for  individual  salary  increases  of 
workers  earning  between  $2,400  and  $5,000  per  year  or  where  a  proposed  increase 
would  bring  the  compensation  of  the  worker  within  that  range. 

TREASURY  DEPARTMENT BUREAU  OF  INTERNAL  REVENUE,  SALARY  STABIUZATION 

UNIT 

The  Salary  Stabilization  Unit  was  created  in  the  Bureau  of  Internal  Revenue 
of  the  Treasury  Department  to  administer  department  responsibilities  under  the 
economic  stabilization  program  authorized  by  act  of  October  2,  1942  (56  Stat. 
765)  Regulations  of  the  Economic  Stabilization  Director  conferred  on  the 
Commissioner  of  Internal  Revenue  authority  to  administer  the  provisions  of  that 
act  relating  to  the  stabilization  and  limitation  of  all  salaries  m  excess  of  $5,000 
per  annum  and  all  salaries  of  executive,  administrative,  and  professional  employees 
not  represented  by  recognized  labor  organizations. 

COMMITTEE  ON  FAIR  EMPLOYMENT  PRACTICE 

The  Committee  on  Fair  Employment  Practice  is  concerned  w ith  two  aspects 
of  labor  relations.  These  are  (1)  in  labor  disputes,  where  discrimination  due  to 
race,  creed,  color,  or  national  origin  is  an  issue,  to  give  counsel,  advice,  and 
assistance  with  respect  to  the  elimination  of  such  discrimination  to  agencies 
which  are  authorized  to  mediate  or  settle  labor-relations  problems,  and  to  manage- 
ment and  to  labor;  (2)  to  give  assistance  and  advice  to  management,  to  labor, 
and  to  Federal  agencies  with  respect  to  methods  and  techniques  which  may  be 
utilized  to  eff'ectuate  integration  of  members  of  minority  groups  in  a  working 
force  without  disturbing  the  stability  of  that  labor  force.  The  agency  does  not 
attempt  directly  to  mediate  or  settle  labor  disputes. 

Appendix — Part  II 

Following  are  described  the  agencies  whose  functions  only  indirectly  involve 
labor  relations  as  defined  for  the  purposes  of  this  report. 

department  of  state 

The  Division  of  Labor  Relations  in  the  Department  of  State  is  primarily  con- 
cerned with  foreign  labor  problems.     The  Division  is  concerned  with  domestic 

aspects  in  only  two  ways:  -j      x-      •      •        * 

1.  It  watches  foreign  developments  to  see  that  proper  consideration  is  given  to 
the  effect  on  labor  in  the  United  States.  ^      «    ^ 

2.  It  interprets  the  interest  and  policy  of  American  labor  as  to  effects  upon 
foreign  policy  of  the  United  States.  ,.      .    ^  i 

The  Division  does  not  attempt  to  guide  or  formulate  labor  policy  but  merely 
tries  to  keep  itself  informed  on  current  developments.  Its  major  work  may  be 
more  specifically  described  as  follows: 

Analyzes  and  interprets  all  information  on  foreign  labor  matters;  analyzes  and 
advises  on  effects  of  existing  and  proposed  foreign  labor  policies  of  this  Govern- 
ment on  labor  in  the  United  States;  studies  and  advises  on  international  problems 
of  full  employment,  post-war  plans  and  developments  as  they  affect  labor;  at- 
tempts to  present  the  proper  interest  of  United  States  workers  in  connection  with 
international  agencies  dealing  with  monetary  control,  investment,  development, 
and  public  works;  advises  on  foreign  labor  policy  to  be  applied  in  occupied  enemy 
countries  and  to  labor  provisions  of  the  armistice  and  peace  settlements;  studies 
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fp^r«  ^?h ^V -f TS^^'^^^'u''  "^'^^  reference  to  international  labor  standards;  con- 
SffHr«  fv.  -^  ®^?*^^  ^f^""  organizations  with  reference  to  the  above  problems- 
nr^«i?,o.-  ^teraational  economic  programs  and  views  of  United  States  labor 
Xr  fn *r''  ^^^^««^^P  Poli7  ^^  be  followed  by  the  United  States  in  employing 
^^?Hp«  iiTi^?"  countries;  advises  United  States  corporations  on  employment 
thev  fffpof  fX?"  ^*^"PV'-''  v^y'^^^  on  international  economic  developments  as 
they  affect  labor;  maintams  liaison  with  the  International  Labor  Organization- 
Sti'S  l^hn?^*'^''^^  activities  of  labor  organizations;  studies  relations^ United 
States  labor  unions  with  foreign  labor  unions  and  organizations;  advises  on  im- 

f^^fJ^^l^V^'^^'^l'^''^^^?  '°.^^  ^^^  U^^^^^  S^^t««'  studies  discrimination  against 
oL  m1™ttfn'n7?/hn^^  m  foreign  countries;  studies  and  makes  recommendltions 

T^^^*^"  ^^  ^^b^^ers  from  one  foreign  country  to  another,  etc. 

iht,  Division  secures  its  information  from  reports  of  Foreign  Service  officers 

l^nTatlS^ofX  n-^  •*'  ^"?^^^?r^'  "'  *^^°^^  ««  «^^^^^^d '°  this^countrr  Repre- 
sentatives of  the  Division  attend  important  meetings  of  labor  organizations. 

WAB    MANPOWER    COMMISSION 

AnS^I^IoH^^P''^^'*  ^9/?'»;ssion,  created  by  Executive  Order  No.  9139,  dated 
April  18,  1942,  is  responsible  for  the  effective  mobilization  and  maximum  iitiliza- 

necessaJ^Tereta  '"""'"'^  '"''^  ^^'"''^  ^""^  operating  directives  as  may  be 

For  purposes  of  war  administration,  under  Executive  Order  No    9247   dated 

t^fw^^r^M^^'  '^^^'^^'  ^?^'.^^  ^*^i^^  Employment  Service  was  tmnsferred  to 

op^ratfng  arm^'''^^''  Commission  and  has  been  utilized  as  the  agency's  principal 

*.o^!iL^*°f  ^^™^''*"H^''''  ^''l'*'^  Committee  of  the  War  Manpower  Commission, 
composed  of  representatives  selected  by  labor,  agriculture,  and  industrial  manage^ 
ment,  advises  and  counsels  the  Chairman  of  War  Manpower  Commission  in  the 
^^X.T''?  ''''  of  manpower  policies  and  promotes  the  active  cooperation  of  labor, 
^fnnnif  nf '«^^h  '^^^P^*"^^  management  in  securing  national  compliance  with  and 
ih^l3  y""^  ??u'^'?f-  The  Committee  has  been  instrumental  in  establishing 
ite  pro  rami^^^  Commission  to  rely  upon  voluntary  sanctions  in  effectuating 

^i^^F^""^^  management-labor  committees  serve  as  consultants  to  the  regional 
directors.  In  the  local  labor  market  areas,  the  Manpower  Commission  utilizes 
tlie  services  of  industrial  area  committees  composed  equaUy  of  representatives  of 
W«r\?^  management.  Within  the  policies  approved  by'^the  cLirman  of  the 
war  Manpower  Comnussion  the  committees  are  responsible  for  obtaining  local 
cooperation  m  effectuating  the  Commission's  programs,  including  cooperation  of 

t^fh^.TF'^''''^  ^''•V^^??'  "V'^^^^^S  ^^^^">^  *«y  ^'^i^ti^g  manpower  problem^ 
fnrfL.M^. ".-'''"  ?l  "^^'^^  ?''^'''''  ^/  nianagement,  labor,  or  both  would  contribute 
fZ  iooJ^^    '°^  ^^f  prderly  tiansfer  of  needed  workers  to  essential  activities;  anj 
lor  hearing  complaints  of  individual  workers,  or  employers,  or  groups  of  either 
K^ni^'T'^"^  *"^  ^""^  or  omission  by  local  representatives  of  the  Manpower  Commisl 
thereof?    recommendmg  to  the  War  Manpower  Commission  area  director  action 

The  War  Manpower  Commission  recruits  workers  and  performs  a  placement 
8er.;ice  through  the  Lnited  States  Employment  Service,  ihe  Procurement  ^d 
Assignment  Service  for  doctors,  dentists,  and  veterinarians,  and  the  National 
Roster  for  Scientific  and  Professional  Personnel.  It  is  n^essary  that  the^ 
workers  be  properly  trained,  and  the  Commission  develops  training  policy  and 
program  to  indicate  where  and  when  particular  types  of  training  are  needed  It 
poerates  directly  some  of  the  training  programs  such  as  Training  Within  Industry 
and  Apprentice  Tiaining  Service.  It  is  also  necessarv  to  utilize  properly  the 
workeis  engaged  m  war  production  activities,  and  the  War  Manpower  Commission 
IS  responsible  for  seeing  that  proper  utilization  is  achieved.  Labor-market  data 
are  collected,  analyzed,  and  published  regularlv. 

Pursuant  to  the  September  15,  1943,  directive  of  the  Office  of  War  Mobi.ization 
fff oKr  ^  "^^^  ^"^^^  manpower  program,  the  War  Manpower  Commission 

^tablishes  area  manpower  priorities  committees  in  all  tight  labor-maiket  areas 
These  committees,  chairmanned  by  the  area  director  of  the  Manpower  Commis- 
S^o.^""  ?K '"'i^'*"  designee,  are  composed  of  representatives  of  the  War  Production 
Board,  the  ^ar  and  I^avy  Departments,  the  Aircraft  Resources  Control  Office, 
the  Maritime  Commission,  and  other  Federal  procurement  agencies  whose  interest^ 
require  particular  consideration  because  of  special  conditions.  After  determina- 
Uons  as  to  the  relative  importance  of  plants  from  the  standpoint  of  essentiality 
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of  product  have  been  made  by  the  War  Production  Board  area  production  ur- 
gency committees,  the  area  manpower  priority  committees  establish  employment 
ceilings  for  individual  plants. 

veterans'  placement  service  board 

The  Veterans'  Placement  Service  Board  was  created  by  the  G.  I.  bill  of  rights 
(Public  Law  346,  78th  Cong.)  to  cooperate  with  and  assist  the  United  States 
Employment  Service  in  providing  maximum  job  opportunities  for  returning 
veterans.  The  Board  is  given  the  responsibility  for  determining  all  matterslof 
policy  relating  to  the  administration  of  the  Veterans'  Employment  Service  of  the 
United  States  Employment  Service. 

department    of   agriculture WAR    FOOD    ADMINISTRATION 

The  War  Manpower  Commission,  established  by  Executive  Order  9139,  April 
18,  1942,  on  January  23,  1943  by  its  directive  No.  XVII  transferred  operating 
responsibility  to  the  Secretary  of  Agriculture  for  recruitment  and  placement, 
transfer,  and  utilization  of  agricultural  workers.  On  March  26,  1943,  the  powers, 
functions,  and  duties  of  the  Secretary  of  Agriculture  in  the  farm  labor  supply 
field  were  transferred  by  Executive  Order  9322  (amended  by  Executive  Order 
9334,  dated  April  19,  1943)  to  the  War  Food  Administrator. 

The  program  is  operated  through  the  Office  of  Labor  on  the  departmental 
level,  the  Federal  Extension  Service  in  its  interstate  and  foieign  phases,  while 
the  Extension  Service  handles  local  and  intrastate  phases.  Services  provided 
cover  transportation,  housing,  feeding,  medical  care,  and  health  protection  when 
necessary.  Workers  are  recruited  in  local  areas,  towns,  and  cities,  and  agree- 
ments are  worked  out  with  foreign  governments  such  as  Mexico,  Jamaica,  British 
Indies,  and  the  Bahama  Islands  for  the  importation  of  workers  from  those  coun- 
tries. Conscientious  objectors  and  prisoners  of  war  are  used  to  the  extent  that 
conditions  and  availability  of  such  persons  warrant.  Migratory  labor  camps 
formerly  under  the  jurisdiction  of  the  Farm  Security  Administration  aie  used 
in  the  program  and  they  are  supplemented  to  some  extent  by  tent  camps. 

CIVIL   SERVICE    COMMISSION 

The  Civil  Service  Commission  as  the  labor  supply  agency  for  the  Fedeial 
Government  is  subject  to  the  controls  of  the  War  Manpower  Commission.  The 
Commission  represents  the  United  States  Employment  Service  in  performing 
its  recruiting  functions  for  the  Federal  Government.  In  instances  where  the 
Commission  encounters  recruiting  pioblems  involving  shortage  occupations,  it 
calls  upon  the  United  States  Employment  Service  to  supplement  its  work  in  the 
recruiting  field. 

SELECTIVE    SERVJpE    SYSTEM 

The  influence  of  the  Selective  Service  System  on  labor  supply  is  brought 
about  primarily  through  its  work  with  the  military  establishments,  the  War 
Manpower  Commission,  and  with  representatives  of  industry  and  agriculture  in 
working  out  the  policies  for  deferment  and  the  schedule  of  withdrawals  from 
civilian  activities  for  induction  into  the  armed  services. 

In  addition,  the  Director  is  responsible  under  section  8  (g)  of  the  Selective 
Training  and  Service  Act  of  1940,  as  amended,  for  rendering  aid  in  replacing  in 
their  former  employment  or  in  placing  in  new  positions  members  of  the  armed 
services  inducted  under  the  act  who  have  served  in  World  War  II.  To  this  end 
there  has  been  established  a  Veterans'  Personnel  Division  at  headquarters  and 
there  is  in  each  local  draft  board  a  reemployment  committeeman  whose  function 
is  to  work  with  placement  agencies  and  employers  to  effectuate  reemployment  of 
the  servicemen. 

As  a  means  of  delimiting  jurisdictions  the  Chairman  of  the  War  Manpower 
Commission  and  the  Director  of  Selective  Service  have  agreed  that  Selective 
Service  has  the  primary  responsibility  for  the  replacement  of  veterans  in  their 
former  positions,  but  the  initial  responsibility  for  the  placement  of  returning 
veterans  in  new  positions  is  delegated  to  the  War  Manpower  Commission. 
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OFFICE  OF  WAR  MOBILIZATION — RETRAINING  AND  REEMPLOYMENT  ADMINISTRATION 

The  Retraining  and  Reemployment  Administration  was  established  in  the 
Office  of  War  Mobilization  by  Executive  Order  9427,  dated  February  24,  1944. 
With  the  assistance  of  a  policy  board  composed  of  representatives  of  nine  Govern- 
ment departments  and  agencies,  its  Administrator  is  to  exercise  "general  super- 
vision and  direction  of  the  activities  of  all  Government  agencies  relating  to  the 
retraining  and  reemployment  of  persons  discharged  or  released  from  the  armed 
forces  or  other  war  work,  including  all  work  directly  affected  by  the  cessation  of 
hostilities  or  thp  recnction  of  the  war  program." 

As  coordinating  authority  the  Administrator  will  develop  programs  for  the 
training  and  placement  of  individuals  released  from  the  armed  services  and  for 
handling  problems  connected  with  the  release  of  workers  from  industries  not 
readily  convertible  to  peacetime  use.  The  Administrator  is  directed  by  the  terms 
of  the  Executive  order  to  perform  his  functions  after  consultation  with  affected 
Government  agencies  and  to  use  existing  Government  facilities  so  far  as  feasible. 

Though  it  performs  no  direct  labor  supply  function  itself,  the  Retraining  and 
Reemployment  Administration  has  effected  the  establishment  of  a  system  of 
information  service  centers  for  veterans  and  war  workers,  with  representatives  of 
the  W^r  Manpower  Commission,  Selective  Service  System,  and  Veterans'  Admin- 
istration.    The  functions  of  the  centers  are  primarily  to  advise  and  refer. 

veterans'    ADMINISTRATION VOCATIONAL    REHABILITATION    SERVICE 

Under  Public  I^w  16,  Seventy-eighth  Congress,  the  Veterans'  Administration 
has  established  a  Vocational  Rehabilitation  Service  which  exercises  certain  place- 
ment functions  as  well  as  actual  training  functions.  It  is  the  responsibility  of 
regional  training  officers  of  the  Veterans'  Administration  to  place  the  trainee  when 
he  is  ready  for  employment.  In  this  connection  all  community  facilities  for 
placement  are  utilized  before  resort  is  had  to  the  local  United  States  Employment 
Service  office. 

RAILROAD  RETIREMENT  BOARD 

The  Railroad  Retirement  Board  under  the  Railroad  Retirement  Acts  of  1935 
and  1937  (49  Stat.  957;  50  Stat.  307),  as  amended,  and  the  Carriers  Taxing  Act 
of  1937  (50  Stat.  435),  as  amended,  and  subchapter  B,  chapter  9  of  Internal  Rev- 
enue Code  (53  Stat.  1),  is  responsible  for  administering  a  retirement  system  for 
employees  of  the  railroad  industry.  The  Board  is  also  responsible  under  the 
Railroad  Unemployment  Insurance  Act  of  1938  (52  Stat.  1094),  as  amended,  for 
maintaining  an  umemployment  insurance  system  for  employees  of  the  railroad 
industry. 

The  Railroad  Retirement  Board  is  also  authorized  under  the  Railroad  Unem- 
ployment Insurance  Act  of  1938  (52  Stat.  1094,  sec.  12i)  to  maintain  an  em- 
ployment service  for  railroad  workers.  Under  the  impact  of  total  war,  this 
service  has  been  substantially  expanded  in  size  and  scope.  Whereas  in  normal 
times  this  service  is  primarily  concerned  with  finding  jobs  for  unemployed  railroad 
workers,  it  is  now  concerned  with  supplying  the  total  railroad  need  for  workers. 

Under  War  Manpower  directives  it  performs  the  same  services  for  railroads  as 
the  United  States  Employment  Service  performs  for  other  industries.  Specifically, 
it  receives  all  employer  orders  for  railroad  personnel,  issues  statement  ot  avail- 
ability, recruits  through  advertising,  referrals,  personnel  solicitation,  and  special 
contacts  with  such  groups  as  students,  veterans,  between-season  agricultural 
workers,  etc.  Particular  attention  has  been  given  to  the  recruitment  of  women, 
a  substantial  number  of  whom  have  entered  railroad  work.  Its  present  program 
includes  the  importation  and  general  supervision  of  Mexican  laborers  brought  into 
the  United  States  for  work  solely  on  railroads.  It  was  recently  delegated  by  the 
National  Housing  Agency  responsibility  for  investigating  and' reporting  housing 
needs  when  such  needs  affect  the  retention  or  recruitment  of  railroad  workers. 
It  maintains  periodic  reporting  from  railroads  of  anticipated  needs  and  surpluses 
of  workers  by  classified  jobs  which  enables  it  to  deal  with  specific  vacancies  and 
to  make  interregional  transfers  when  they  exist  by  reason  of  variations  in  seasonal 
operation. 

FEDERAL  SECURITY  AGENCY 

The  Office  of  Vocational  Rehabilitation  of  the  Federal  Security  Agency  operates 
under  the  authority  of  Public  Law  113,  Seventy-eighth  Congress,  July  6  1943 
(57  Stat.  374),  and  administers  provisions  of  Vocational  Rehabilitation  Act  which 
provides  for  payments  to  States  for  the  promotion  of  vocational  rehabilitation  and 
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services  to  individuals  disabled  in  industry  and  otherwise  to  enable  them  to  engage 
in  remunerative  employment. 

The  United  States  Office  of  Education,  now  a  component  of  the  Federal  Security 
Agency,  was  established  by  an  act  of  Congress  approved  March  2,  1867  (14  Stat. 
434;  U.  S.  C.  1) ;  its  vocational  education  activities  were  authorized  by  the  Smith- 
Hughes  Act,  February  23,  1917  (39  Stat.  929;  20  U.  S.  C.  11-28),  as  amended. 
(Authorization  for  war  training  activities  is  derived  from  Public  Law  135,  78th 
Cong.,  title  II,  July  12,  1943,  subtitle  "Education  and  Training  Defense  Work- 
ers.") 

The  Office  administers  Federal  funds  and  Federal  grants  to  States  for  the 
promotion  and  support  of  vocational  schools  and  classes  for  instruction  in  agri- 
culture, trades  and  industry,  distributive  occupations  and  home  economics. 

The  Office  of  Education  directs  war  production  training  in  vocational  courses 
below  college  grade  for  all  types  of  skilled  and  semiskilled  mechanical  operations 
in  war  industry,  and  war  training  at  college  grade  for  engineers,  chemists, 
physicists,  production  supervisors,  etc.  Training  courses  are  also  conducted  for 
youths  and  adults  in  food  production  and  conservation,  mechanics,  farm- 
machinery  repair,  and  farm-labor  training. 

The  Public  Health  Service  of  the  Federal  Security  Agency  has  authorized 
State  departments  of  public  health,  with  Federal  grants  dispensed  to  the  States 
under  terms  of  title  VI  of  the  Social  Security  Act  (42  U.  S.  C.  801-3;  replaced 
by  Public  Law  410,  78th  Cong.),  to  engage  in  industrial  hygiene  work,  including 
plant  inspections,  and  chemical,  medical,  and  engineering  surveys,  and  assists 
the  States  directly  in  such  work  by  research  and  details  of  personnel. 

The  Bureau  of  Employment  Security  of  the  Social  Security  Board  in  the 
Federal  Security  Agency  administers  title  III  of  the  Social  Security  Act  (42 
U.  S.  C.  501-3)  which  provides  for  "grants  to  States  for  Unemploynient  Com- 
pensation Administration."  Unemployment  compensation  is  a  system  of 
payments  for  specified  periods  of  time  to  unemployed  workers  who  are  eligible 
to  receive  benefits.  The  unemployment-compensation  program  operates  through 
State  systems  which  vary  in  detail  but  meet  minimum  standards  established  by 
the  Federal  Government  (42  U.  S.  C.  1103;  Internal  Revenue  Code,  ch.  9C). 

WAR   DEPARTMENT 

As  a  principal  wartime  procurement  agency,  the  War  Department  has  con- 
tractual relationships  with  its  major  suppliers  and  performs  activities  affecting 
labor  to  the  extent  that  its  interests  are  concerned.  The  execution  of  its  func- 
tions involves  liaison  with  the  Government  agencies  charged  with  labor  relations, 
regulatory  or  labor-supply  program  responsibilities. 

Activities  pertaining  to  the  handling  of  labor  problems  for  the  War  Depart- 
ment's suppliers  and  to  maintenance  of  relations  with  other  agencies  and  with 
organized  labor  occur  at  four  principal  points  in  the  War  Department's  organi- 
zation : 

(1)  With  respect  to  labor  problems  related  to  the  War  Department  supply  pro- 
gram, the  Under  Secretary  of  War,  his  special  consultants  and  the  Commanding 
General  of  the  Army  Service  Forces  participate  in  the  formulation  of  govern- 
mental policy  affecting  labor  by  representation  on  certain  groups,  pass  on  major 
questions  of  War  Department  labor  policy,  and  supervise  the  entire  War  Depart- 
ment supply  program,  including  the  general  integration  of  labor  factors  ^ith 
procurement,  production,  and  related  objectives. 

(2)  The  Army  Service  Forces,  through  the  labor  branch  of  its  Industrial  Per- 
sonnel Division,  exercises  an  Army-wide  supervision  over  labor  activities  for  pur- 
poses of  centralizing  administration  in  the  interest  of  uniformity;  maintains 
liaison  with  Federal  labor  agencies  in  order  to  inform  them  of  War  Department 
needs,  obtaining  remedial  action  by  them  and  offering  recommendations  and 
assistance  in  the  development  of  labor  policies,  procedures,  and  programs  which 
affect  the  War  Department.  Internal  policies,  procedures,  and  programs  to 
govern  the  execution  by  the  War  Department  of  its  own  labor  responsibilities  are 
formulated  in  this  office. 

(3)  To  carry  out  the  policies,  programs,  and  procedures  developed  by  the  labor 
branch,  each  of  the  seven  supply  services  of  the  Army  Service  Forces  and  the 
Army  Air  Forces  adapts  the  policies,  programs,  and  procedures  to  its  particular 
needs  and  supervises  the  application  of  such  policies  and  procedures  by  district 
offices  and  depots  located  in  the  vicinity  of  the  principal  suppliers.  Labor  officers 
at  these  points  advise  the  procurement  officers  with  respect  to  labor  problems 
arising  in  the  procurement  program  and  assist  in  remedying  problems  arising  in 
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production  plants.  This  activity  involves  obtaining  compliance  by  the  con- 
tractors with  applicable  laws,  orders,  and  policies  relating  to  labor;  giving  to  the 
suppliers  advice  and  assistance  intended  to  solve  labor  problems,  principally  by 
enlisting  the  skills  and  machinery  of  the  appropriate  Government  agencies; 
appraismg  the  effect  of  pertinent  labor  factors  in  making  determinations  with 
respect  to  the  procurement  program;  evaluating  and  reporting  the  effectiveness  of 
existing  policies  and  actions  designed  to  solve  labor  problems  affecting  the  pro- 
curement program;  and  cooperating  with  local  offices  of  agencies  concerned  with 
such  problems. 

(4)  Each  of  the  nine  sjrvice  commands  of  the  Army  Service  Forces  is  staffed 
with  a  labor  branch.  For  their  respective  geographical  areas,  these  offices  coordi- 
nate the  activities  of  the  seven  supply  services  and  the  Army  Air  Forces  and  pro- 
vide a  single  local  point  with  which  other  Government  agencies  and  labor  may  deal 
without  separate  reference  to  the  several  supply  services.  This  office  also  deter- 
mines priorities  within  the  area  among  requests  for  needed  assistance  from  other 
Government  agencies  and  provides  for  centralized  action  with  respect  to  general 
labor  problems  in  the  area  affecting  all  or  several  of  the  supply  services. 

The  organizations  with  which  the  War  Department  maintains  liaison  or 
cooperative  relationships  include  the  War  Labor  Board,  the  several  bureaus  and 
divisions  of  the  Department  of  Labor,  the  National  Labor  Relations  Board,  the 
War  Manpower  Commission,  the  War  Production  Board,  the  Office  of  Defense 
Transportation,  the  Navy,  the  United  States  Maritime  Commission,  the  War 
Shipping  Administration,  the  National  Mediation  Board,  and  the  National  Railroad 
Adjustment  Board. 

The  utilization  of  prisoners  of  war  as  an  element  in  the  labor  supply  available  ta 
the  Nation  is  under  the  control  of  the  Provost  Marshal  General's  Office,  and 
relationships  with  the  War  Manpower  Commission  or  the  Department  of  Agricul- 
ture with  respect  to  employment  of  prisoners  of  war  are  maintained. 

By  delegation  of  authority  from  the  National  War  Labor  Board  and  the  Com- 
missioner of  Internal  Revenue,  the  War  Department  administers  the  national 
wage  and  salary  stabilization  policies  in  their  application  to  certain  civilian  em- 
ployees of  the  War  Department,  Army  Exchange  Service,  and  Government 
owned,  privately  operated  facilities  of  the  War  Department. 

NAVY   DEPARTMENT 

The  Assistant  Secretary  has  been  delegated  all  authority  and  responsibility 
within  the  Navy  Department  for  formulating  policies  and  establishing  procedures 
in  the  handling  of  labor  relations  and  labor  supply  problems  related  to  the  pro- 
curement of  goods  and  supplies  by  contract. 

While  the  operating  bureaus  of  the  Navy  make  their  own  contracts  with  sup- 
pliers, subject  to  the  usual  administrative  regulations  and  procedures  of  Govern- 
ment agencies,  each  of  the  main  procurement  bureaus  has  within  the  depart- 
mental set-up  a  small  manpower  and  labor  relations  unit.  The  officer  in 
charge  of  this  unit  is  responsible  for  bringing  to  the  Office  of  the  Assistant  Secre- 
tary problems  involving  labor  for  policy  determinations,  and  for  liaison  with  other 
Government  agencies  having  action  programs  in  the  field  such  as  the  War  Labor 
Board,  National  Labor  Relations  Board,  etc.,  as  the  case  may  dictate. 

The  bureaus  are  not  represented  directly  by  their  own  labor  relations  officers  in 
the  field.  There  the  labor  relations  function  is  centralized  for  all  bureaus  of  the 
Navy  in  the  hands  of  the  district  labor  relations  officer  who  reports  directly  to  the 
director,  district  office  of  civilian  personnel,  who  in  turn  reports  to  the  com- 
mandant of  the  district.  The  district  labor  relations  officer  makes  all  contacts  at 
the  field  level  with  the  action  agencies  of  the  Government  in  the  labor  programs. 

The  district  officer  has  no  power  to  mediate  or  conciliate  disputes  or  otherwise 
directly  enter  into  cases  involving  labor  relations  in  the  field.  His  function  is 
nominally  restricted  to  calling  in  the  agency  within  whose  jurisdiction  the  dispute 
lies  and  in  persuading  the  parties  to  cooperate  with  the  efforts  of  such  agency  to 
compose  the  dispute.  The  field  labor  relations  officet  notifies  the  departmental 
office  of  the  bureau  affected  of  any  actual  or  threatened  work  stoppage.  The 
bureau  is  responsible  for  notifying  the  Labor  Relations  Branch  for  advice. 

Labor  supply  and  labor  relations  functions  in  the  Division  of  Shore  Establish- 
ments and  Civilian  Personnel  i  elating  primarily  to  the  affairs  of  suppliers  are 
comprised  in  the  following  branches: 

1.  The  Labor  Relations  Branch,  which  is  responsible  for  the  coordination  of 
bureau  labor  relations  policies  in  the  field  of  Navy  suppliers  as  well  as  shore 
establishments,  and  which  maintains  liaison  with  other  bureaus  and  other  agen- 
cies of  the  Government  on  specific  and  general  labor  problems  as  well  as  economic 
stabilization  measures. 
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2.  The  Emplovment  Branch,  Industrial  Manpower  Section,  which  has  niainly 
to  do  with  the  "^development  of  the  manpower  program  and  advice  to  Navy 
suppliers  in  relation  thereto.  In  this  section  it  is  recognized  that  problems  of 
the  full  utilization  of  labor  by  naval  suppliers  involves  visiting  plants  with  appro- 
priate local  officials  of  the  War  Manpower  Commission.  t^  ,    . 

Among  the  policy  programs  which  are  handled  within  the  Labor  Relations 
Branch  with  the  Assistant  Secretary  of  the  Navy  are  problems  involving  appro- 
priate contract  arrangements  for  labor  costs,  including  appropriate  observation 
of  Federal  law  and  regulation  as  basic  determinants;  the  actual  handling  of  labor 
relations  in  plants  seized  and  operated  by  the  Navy  pursuant  to  the  President  s 
order  under  section  9  of  the  Selective  Service  Act  for  noncompliance  with  the 
directive  of  the  National  War  Labor  Board;  cut-backs  and  terminations  of  con- 
tracts as  they  affect  labor  relations  and  labor  supply. 

UNITED    STATES   MARITIME    COMMISSION 

As  one  of  the  principal  procurement  agencies  of  the  Government  the  Maritime 
Commission  operates  under  the  authoritv  of  the  Merchant  Marine  Act  of  1936, 
as  amended.  The  Division  of  Shipyard  Labor  Relations  is  the  principal  point 
at  which  are  performed  labor  activities  auxiliary  to  the  performance  of  the  agency  s 
responsibility  for  developing  the  merchant  fleet.  To  a  limited  degree,  however, 
the  regional  directors  of  construction,  through  staffs  of  industrial  relations  ad- 
visers, carry  out  labor  relations  functions  in  accordance  with  policies,  procedures, 
and  advice  developed  by  the  Division  of  Shipyard  Labor  Relations,  v^t" 
respect  to  the  Commission's  supply  contractors,  the  Division  of  Shipyard  Labor 
Relations  assembles  data  on  labor  conditions,  wages,  and  contracts;  studies  com- 
plaints and  disputes  in  an  effort  to  work  out  satisfactory  adjustments;  maintains 
liaison  with  the  Shipbuilding  Stabilization  Committee  in  War  Production  Board 
on  matters  affecting  administration  of  the  master  employment  agreements  and 
zone  standards  and  with  the  Shipbuilding  Commission  of  the  National  W  ar 
Labor  Board  on  wage  adjustments  and  labor  disputes  coming  within  the  Board  s 
jurisdiction.  Cooperative  relationships  are  also  exercised  with  respect  to  the 
Department  of  Labor,  the  National  Labor  Relations  Board,  and  with  the  Com- 
mittee on  Fair  Employment  Practice  concerning  labor  relations  matters  beyond 
the  scope  of  the  Division  of  Shipvard  Labor  Relations.  The  Division  controls 
'  and  coordinates  health,  safety,  and  training  programs  in  the  shipyards,  providing 
standards  for  the  operation  of  such  programs.  Recommendations  with  respect 
to  installation  of  adequate  feeding  facilities  are  made  to  the  yards. 

With  respect  to  labor-supply  matters  the  Commission  utilizes  the  services  of 
the  War  Manpower  Commission  and  recommends  to  Selective  Service  bases  for 

deferment  of  needed  workers.  ,    ,      ti,    -x-         /-. 

The  responsibility  of  the  crews'  quarters  committee  of  the  Maritime  (com- 
mission involves  labor  relations  aspects  insofar  as  determination  of  living  quarters 
on  board  ships  and  of  manning  scale  bears  on  the  question  of  working  conditions. 
In  connection  with  the  performance  of  this  function  the  committee  receives  and 
acts  upon  suggestions  made  by  maritime  labor  unions. 

WAR   SHIPPING   ADMINISTRATION 

The  War  Shipping  Administration  exercises  its  authority  under  Executive 
Order  No.  9054,  as  amended  by  Executive  Order  No.  9244.  Basically  the  au- 
thority is  derived  from  the  Merchant  Marine  Act  of  1936  as  amended. 

The  Administration's  Division  of  Maritime  Labor  Relations  is  responsible  for 
the  formulation  and  amplification  of  policy  in. connection  with  collective-bargain- 
ing agreements  in  the  maritime  industrv  for  the  guidance  of  the  Administration  s 
agents  who  control  operation  of  the  merchant  fleet.  The  Division  of  IVlantime 
Labor  Relations  maintans  files  of  foreign  and  domestic  wage  scales,  working  con- 
ditions, and  collective-bargaining  agreements;  seeks  to  reconcile  disputes  and 
mediate  proposed  changes  in  agreements;  and  explains  decisions  of  the  Maritime 
War  Emergencv  Board  pertaining  to  war-risk  compensation.  The  Diviswn  m- 
vestigates  and  seeks  to  adjust  complaints  of  discrimination  arising  under  Execu- 
tive Orders  8802  and  9346,  which  pertain  to  discrimination  in  regard  to  employ- 
ment and  maintans  liaison  with  the  Committee  on  Fair  Employment  Practice,  the 
United  States  Conciliation  Service,  the  National  Labor  Relations  Board,  and  the 
National  War  Labor  Board. 

The  Maritime  War  Emergency  Board  was  constituted  under  a  voluntary  agree- 
ment entered  into  by  the  unions,  the  operators,  and  the  Administrator  for  the 
purpose  of  developing  a  wartime  policy  for  adjusting  differences  between  the 
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Si^mncI'*^  ^^^""^"^  *"*  questions  relating  to  war-risk  compensation  or  war-risk 

of  ?ndu^strv^^S.nrTnH  ^.t  Maritime  Industry  Board,  composed  of  representatives 
coordinatio;  of  IffoS  *^^  ^^^  Shippmg  Administration,  is  responsible  for  the 
coordmation  of  efforts  of  employer  and  employee  groups  to  obtain  increased 
nferZTh  tf^^  f^  unloading  vessels.  This  is  primarily  an  industrial  eng^ 
Son  ofVhe  iV^v!^^^^^     ^^^""'^  relations  aspects  stemming  out  of  effective  utiliza- 

le  Js\^fo^n  Si'r''\f  f^  It^""  Shipping  Administration  contains  a  Labor  Prob- 
TTnH^r  hy^^T'^1%^?'  ^^^  P/osecjition  and  adjudication  of  seamen's  claims. 
No  qn^4  L  «^^' H^^^"l  ^oo'^r  ^5*x?^  ^^^^'  ^  amended,  and  Executive  Order 
Admh^f^f'r.^innf '^'''^  ^^  •u.'^^'/^^  Exccutivc  Order  No.  9198,  the  War  Shipping 
personnel  responsible  for  recruitment  and  training  of  merchant  marine 

of  men  ^n^hO^f^'^^^^  manning  organization  is  responsible  for  the  assignment 
*nH^?hrm,^h  ?,;•.•  ^?'^  "panning  function  is  performed  by  the  organization  directly 

d^nv  «  ^af  .ni^'' K '??  ""^  ""'^'^  ^^""«  ^*^*^-  Manning  pools  Ire  maintained  on 
daaly  M  age  and  subsistence,  and  transportation  of  seamen  from  port  to  port  as 

m^rinp  rJlJ^in^.i  "}•  ^^^  Organization  prosecutes  directly  its  program  to  recmit 
IforZI  S^r«r^*'  ^  *"g°^«^t  the  services  of  those  who  are  enlistid  through  the 
UnX  St,.tP^«n7r'  ^^y.^Pe.'-a.t^ng  .recruiting  offices  in  the  principal  ports  in  the 
tinited  btates  and  by  maintaining  liaison  with  the  United  States  Employment 
AdSsrraiion''^^^^^'""*'  the  direct  recruiting  program  of  the  War  SWp^hig 
Administration.     The  organization  operates  the  welfare  program  for  seamen  and 

3;nTnll>rmTrir^et^^^^^^^^  ^'^'^^  ^^^^^^  ^^  '^^  P^P-  ^^^^^^^^^ 
tr^ntn^^^Zlr^If''''''^^'''''  .-^  *^^  ^^^  Shipping  Administration  administers 
^n^Zic'^JnSlZJ^^^^^  ^""^"'  '^^'"'^  ^^^  ^h«  "Pg^^d-g  o^  licensed 

DoHcv  wZ'^piirH  T  H •''^^  disciplinary  Matt^ers  formulates  the  Administration's 
policy  with  regard  to  discipline  of  licensed  and  unlicensed  seamen. 


I 


WAB   PRODUCTION   BOARD 


Labor  relations  and  labor  supply  as  aspects  of  production  are  the  concern  of 
several  divisions  of  the  War  ProductionlBoard.     In  addition  to  the  segme^^^^^^  of 

o?'D?oXotfon'r  ^'^'^^^  ^!J^^^  ?'^  ^^^"^^^^  ^^^  ^d^i««  ^itt^  respect  to^the  effec 
of  production  programs  and  policies  upon  labor,  the  Chairman  has  the  services 
of  a  labor  consultant      Attached  to  the  Board  for  advisory  service  witlrest^S 
to  policy  matters  is  also  the  Labor  Management  Council  ^ 

«.ei^^  ^vfr?""  Production  Office  of  the  War  Production  Board  maintains  general 
TroZcl^n  ^wifht^^'^K-  V^""  .^^^  Production  Board  for  the  labor  asplcLo 
and  of  i^p/JniM^  objective  of  increasing  the  productivity  of  workers  in  plants 
t«.  ^  f  c"nng  the  cooperation  of  organized  labor  for  increased  production  of 
Hnofinn  Offi''  *»d .  ^^se^tjal  civilian  goods.  In  this  connection,  the  Labor  Pr2 
duction  Office  advises  industry  divisions  of  War  Production  Board  with  resoe^ 
to  means  for  obtaining  increased  productivity  in  war  plants;  s^ks To  influence 
menroMndnT-  ?^k''?.H1"  ^^<^r  relations  in  war  plant?;  promoTes  the  develop! 
S?ent?on  o?fhl"n  ^^t^^  and  safety  programs  in  war  industry  and  calls  to  the 
fim«  ILT  •  •  ^  Department  of  Labor  or  the  Public  Health  SeA'ice  specific  prob- 
lems requiring  remedial  action;  stimulates  action  on  the  part  of  war  plant  man- 
agement to  provide  adequate  in-plant  feeding  facilities  and  enrouragefaSfon 
required  by  War  Production  Board  and  other  governmental  ageiSfofapprov^^^ 
of  construction  and  installation  of  such  facilities;  administers  through  I  board  of 
review  the  building  trades  stabilization  agreement  which  is  concerned  withlnter^ 
union  jurisdictional  disputes;  administers  the  shipbuilding  stabH^zatTon 
ment  through  the  Shipbuilding  Stabilization  Committee,  the  purpose  of  thfch 

repair^Lrstrv^^h^i^^^  ^^^'^^'^^  ^"  *^^  P"^^^^  ship^coSucUon  and 

IS^^I^J"?  Q  ^  •'  **^^5"^.^  .a  cooperative  arrangement  with  the  United  States  Em^ 
&to  en1f.7iht'''^'^""f' ""^^  placement  service  for  building  trades  worked; 
f^n!l.'  the  support  and  participation  of  the  labor  movement  in  the  Gov! 

ernment  s  war  production  program  through  the  medium  of  labor  advisory  com- 
mittees  and  infonnational  liaison  with  labor  organizations.     In  perform^^^ 
o?  Libt'fh.  W  ^M^'  Production  Office  maintains  liaison  with  tEeDeTartmen 
of  Labor,  the  War  Manpower  Commission,  and  the  War  Labor  Board 

mlhe^'ohffTnn*'7f  ^^r^'"'*/-^^^  are  appointed  to  secure  the  assistance  of  labor 
m  the  solution  of  production  problems  and  to  promote  maximum  cooperation 
between  the  Government  and  labor  in  the  formulation  and  execuUonf^oS 
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programs.  The  committees  discuss  with  the  respective  industry  divisions  prob- 
lems pertinent  to  the  bureau  program  afl'ecting  the  industry  represented,  furnish 
information  and  assistance  including  reports  to  Board  officials,  and  review  pro- 
posed orders  and  programs  for  the  purpose  of  making  recommendations  thereon. 
Policies  for  the  guidance  of  the  committees  are  developed  by  the  Office  of  Labor 
Advisory  Committees,  composed  of  representatives  of  the  Office  of  Labor  Produc- 
tion and  the  Office  of  Manpower  Requirements. 

The  Office  of  Manpower  Requirements  has  a  responsibihty  for  relating  labor 
requirements  for  production  of  war  and  essential  civilian  goods  to  the  available 
manpower  supplv.  It  seeks  to  bring  to  bear  upon  the  determination  of  V*.  ar 
Production  Board  production  controls  and  programing  knowledge  of  limitations 
on  the  availability  of  manpower,  in  order  that  requirements  for  important  pro- 
duction programs  may  be  provided  in  terms  of  relative  urgencies.  This  function 
requires  a  continuing  relationship  with  the  V.ar  Manpower  Commission  with  the 
objective  of  coordinating  policies  of  War  Production  Board  and  War  Manpower 
Commission  so  that  essential  manpower  demands  may  be  met. 

Assistant  directors  for  labor  are  included  in  many  of  the  industry  divisions  of 
War  Production  Board.  Such  personnel  advise  the  industry  divisions  with  respect 
to  identification  and  correction  of  labor  problems  affecting  productivity  and  of 
manpower  requirements  and  the  difficulties  involved  in  meeting  such  require- 
ments. These  labor  assistants  are,  in  fact,  extensions  of  the  Offices  of  Labor 
Production  and  Manpower  Requirements  and  are  responsible  for  liaison  between 
those  offices  and  the  respective  industry  divisions.  ,    «.    ^. 

The  War  Production  Drive  Division  promotes  the  establishment  and  effective 
operation  of  labor-management  production  committees  in  war  plants  and  con- 
ducts special  activities  and  campaigns  designed  to  stimulate  war  workers  to 
increased  production.     Programs  of  the  committees  exclude  the  usual  industrial 

relations  functions.  ,.        , 

The  Management  Consultant  Division  conducts  studies  of  management  prac- 
tices and  recommends  means  for  increasing  production  through  revision  of  such 
practices.  This  Division  devotes  its  major  attention  to  the  development  of  wage 
incentive  plans  and  the  promotion  of  their  acceptance  by  war  plants. 

The  Office  of  Civilian  Requirements,  through  its  Manpower  Division,  assem- 
bles and  analyzes  manpower  and  labor  data  in  relation  to  essential  civilian  indus- 
tries; establishes  manpower  policies  and  procedures  for  the  Office  of  Civilian 
Requirements  and  maintains  liaison  with  the  established  labor  and  manpower 
agencies  within  War  Production  Board  and  elsewhere  in  the  executive  branch. 

Labor  representatives  in  regional  and  district  offices  perform  the  liaison  and 
informational  functions  at  the  plant  and  community  point  of  contact.  VVar 
Production  Board  relationships  with  War  Manpower  Commission  and  the  pro- 
curement agencies  are  particularly  exercised  through  area-production  urgency 
committees,  which  determine  relative  urgencies  among  local  production  estab- 
lishments, and  the  area  manpower-priority  committees,  which  determine  the 
pattern  for  distribution  of  available  manpower. 

The  W  ar  Production  Drive  Division  is  also  represented  m  regional  offices  for 
contacts  with  management  and  labor  on  establishment  of  labor-management 
production  committees. 

The  management  consultants  promote  installations  of  wage  incentive  plans  to 
increase  production  and  advise  the  regional  war  labor  boards  with  respect  to 
unit  labor  costs  under  proposed  incentive  plans  submitted  to  the  boards  for 
approval  under  the  wage  stabilization  policy. 

Area  production  urgencv  committees  have  been  set  up  in  11  class  I  labor  market 
areas  and  a  modified  form  of  such  committees  has  been  established  in  approxi- 
mately 40  additional  class  I  and  class  II  areas.  Membership  in  such  committees 
is  practically  identical  with  that  of  the  area  manpower  priority  committe^. 
They  are  chairmanned  by  representatives  of  the  War  Production  Board.  The 
committees  are  responsible  for  determining  the  relative  importance  of  plants  for 
production  and  for  supplies  and  facilities  required  by  these  plants. 

SMALLER   WAR   PLANTS   CORPORATION 

Two  labor  consultants  act  as  the  Corporation's  liaison  representatives  with  the 
labor  offices  ci  the  W  ar  Production  Board  and  agencies  performing  specific  work 
in  the  field  of  labor  relations  and  manpower,  including  the  War  Labor  Board, 
National  Labor  Relations  Board  and  War  Manpower  Commission.  The  labor 
consultant  at  no  time  participates  in  the  settlement  of  labor  disputes  but  seeks  to 
obtain  remedial  action  from  the  appropriate  agency. 
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rplSLf'^fK'"  ^*''-  Plants  Corix)ration  regional  and  district  offices  establish 

IdvLn^  «    •  .  P""^^P,^,^  .State  and  local  labor  organizations  in  their  region  for 

?«lTvT>f  ^"P*^"^f-,   I*  »«  the  responsibility  of  the  labor  consultants  to  acquaint 

rwL.^f-P"''''T^-^^!'°'"  ^'•Ka^i^ation  with  the  programs  and  objectives  of  the 

^^li^J"  ^''^'  Ti"''''i  *,?  ^^^^'^^  *^^  Chairman\nd  General  Manager  con- 
cermng  the  views  of  these  labor  organizations. 

FEDERAL    WORKS    AGENCY 

Marr?^l'^'?S4S^  ^^'  ^^^^^^^'^^  ^.^  authorized  by  General  Order  No.  69  dated 
March  12,  1942.     This  order  consolidates  all  activities  and  functions  of  the  Agency 

rj^L^cTmtlJ^J^^^^^^^  ^^^  '^''^''^  -^*^«  -^--*  -^^--^y  tl  th^ 

nZo!*P'T*'?%^"K"'^^^!.  ^'^^l''''  between  the  Federal  Works  Agency  and  the 
^t?M  ^''^^*''"'  *?d  «»«t  ''^A^''  *«^"«^^«  ^'^  *^«  <^harged  with  responsibility 
Tf  loK^P^''*  to  labor;  acts  for  the  Administrator  in  conferring  with  representatives 
of  labor  or  with  employers  regarding  labor  relations;  assists  the  Department  of 
ifo^T-r  ^^^'"''^  adeauate  data  from  reauired  sources  for  the  determination  of 
prevailing  wage  rates  for  contracts  entered  into  for  constituent  programs;  exercises 
TwZ^S'^'T'^T''/^  '^^  *^?*  these  rates  are  observed;  aidT  in  the  settlement 
^ni.vf/  •  "^'"P"*^!  that  may  arise;  and  establishes  agency-wide  procedures  and 
pohcies  m  respect  to  this  subject.  ^      j  f  ^o  «"u 

NATIONAL   HOUSING   AGENCY 

w  J^^H^f  ^''  ^^^**i^?s  Division  of  the  Federal  Public  Housing  Authority  collects 
wage  data  to  ascertam  prevailmg  wages  of  construction  labor  in  localities  where 
&  T  oK  T  *""  ^  constructed,  analyzes  the  data,  submits  it  to  the  Department 
Of  Labor  for  a  wage  determination,  and  advises  its  various  regional  offices  of  the 

onifJ^"T''''\J^-  'T''''''  *"  "^^*'*^*  documents  to  determine  whether  they 
contain  the  authorized  wage  rates  and  required  labor  provisions,  and  requests 
necessary  changes;  conducts  surveys  to  establish  occupational  cla.4ifications  and 
to  determine  approved  local  wage  rates  for  maintenance  labor  on  directly  operated 
proiects  where  civil-service  classifications  are  not  used.  By  a  working  agreement 
between  the  two  agencies,  the  Labor  Relations  Division  obtains  wa|e^Smt 
°^*J2''^T^'?''*^®  conversion  program  of  Home  Owners'  Loan  Corporation. 

Ihe  Division  inspects  working  conditions  on  projects  for  first-aid  provisions 
safety  appliances,  etc.;  spot-checks  pay  rolls  for  proper  classifications  and  wage 
{S.^h 'n^rr  ?^*^^  complaints  of  kick-backs,  noncompliance,  and  disputes  for 
^ctlnafi-"''*!''''  ^"^^  maintenance  ^bor,  and  seeks  to  adjust  grievances,  juris- 
dictional disputes  etc  to  avoid  work  stoppages;  prepares  briefs  and  statements 
^L£  Ta^^'''''  •*?  }^^  I>epartment  of  Justice  in  cases  where  contractors  are 
L«f  lif"^  for  violations  of  Federal  labor  statutes;  and  prepares  analyses  for 
cases  before  Fedcra  wage-fixing  authorities  when  the  wage  determination  is 
questioned.  The  Division  negotiates  with  unions  and  employment  services  to 
conrtmcti^n^'^  mechanics  when  labor  shortages  threaten  to  cause  delays  in 

LOAN    AGENCIES    (COMMERCE) 

fi J^^  Reconstruction  Finance  Corporation,  through  its  Defense  Plant  Corpora- 
tion subsidiary  has  engaged  in  the  construction  of  war  plants  and  facilities  In 
connection  with  all  contracts  entered  into  by  the  Corporation,  general  labor  pro- 
visions are  set  forth,  including  compliance  with  all  Federal  statutes  pertaining  to 

Uh.i^^''*P''*f '''I''  "^^^^  ^^}-^b  S^""'  W^*^*'^  ^^^  I^^fense  Plant  C^poration  a 
labor  section  has  been  established  which  checks  the  pav  rolls  of  the  contractora 
against  general  labor  provisions  set  forth  in  the  contract  to  determine  that  there 
has  been  comphance.  vucic 

The  Defense  Plant  Corporation  has  not  itself  established  prevailing  wage  rates 
but  has  made  use  of  those  established  by  the  Department  of  Labor  under  the 
Davis-Bacon  Act  for  laborers  and  mechanics  and  by  the  regional  offices  of  the  War 
l.abor  Board  for  naamtenance  employees.  In  the  case  of  n  onmanual  labor,  namely, 
clerks  and  fPervisors  of  the. contractor,  payments  are  based  upon  the  prevailing 
wage  a^  established  by  the  contractor.  In  the  contractor's  certification  he  is 
required  not  only  to  certify  that  the  prevailing  wage  rate  has  been  paid  but  also 
that  his  payments  are  not  m  violation  of  Executive  Order  9250. 
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DEPARTMENT   OF  THE   INTERIOR 

The  Department  of  the  Interior  maintains  a  special  adviser  on  labor  relations  to 
represent  the  Secretary  in  relationships  with  labor  organizations,  to  draft  and 
recommend  departmental  labor  policies,  to  counsel  and  assist  the  bureaus  and 
offices  of  the  Department  in  labor  relations  matters,  and  to  maintain  liaison 
relationships  with  the  Department  of  Labor,  National  War  Labor  Board,  National 
Labor  Relations  Board,  and  such  other  agencies  and  organizations  as  the  Depart- 
ment of  the  Interior  may  have  need  to  contact  concerning  labor  methods. 

In  accordance  with  authority  delegated  by  the  National  War  Labor  Board  to 
the  Secretary  of  the  Interior,  the  special  adviser  on  labor  relations  administers  the 
wage-stabilization  program  in  its  application  to  unclassified  departmental  em- 
ployees and  in  addition  is  responsible  for  relationships  with  the  Department  of 
Labor  on  matters  of  predetermination  of  prevailing  wage  rates  on  contract  con- 
struction jobs. 

The  Coal  Mines  Administration  in  the  Department  of  Interior,  established 
pursuant  to  Executive  Order  No.  9393,  is  responsible  as  agent  of  the  Government 
for  the  operation  of  mines  in  possession  of  the  Government  under  authoritv  of 
law.  The  agency  was  directed  to  do  all  things  necessary  for  or  incidental  to*  the 
production,  sale,  and  distribution  of  coal  and  to  maintain  customary  working 
conditions  in  the  mines  for  the  duration  of  temporary  Government  ownership. 
Management  of  the  mines  is,  insofar  as  is  feasible,  left  in  the  hands  of  the  civilian 
operators. 

The  Administration  field  personnel  investigate  labor  conditions  obtaining  in  the 
mines,  and  report  disputes,  controversies,  and  stoppages  to  the  central  office. 
Settlements  are  sought  through  negotiation  with  designated  collective-bargaining 
representatives.  This  failing,  the  agency  seeks  the  services  of  the  United  States 
Conciliation  Service.  In  the  event  of  strikes  constituting  violations  of  the  War 
Labor  Disputes  Act,  the  Administration  reports  the  facts  to  the  Criminal  Division 
of  the  Department  of  Justice. 

The  Bureau  of  Mines  of  the  Department  of  Interior  is  authorized  and  empow- 
ered under  the  Coal  Mine  Inspection  Act  of  1941  (30  U.  S.  C.  —  4f)  to  make 
necessary  inspections  and  investigations  of  coal  mines  in  order  to  reduce  accidents 
and  ill  health  among  miners.  The  Bureau  investigates  causes  of  mine  accidents 
and  seeks  means  of  preventing  them.  It  instructs  mine  operators,  miners,  and 
officers  and  employees  of  the  mineral  industries  in  safety  methods,  accident  pre- 
vention, and  mine  rescue  and  recovery  work.  It  assembles  information  concern- 
ing the  number  and  causes  of  mine  accidents.  The  Bureau  investigates  atmos- 
pheric contaminants  in  mines  and  smelters,  tests  respiratory  devices,  analyzes 
gases,  and  conducts  other  studies  as  a  basis  for  recommendations  to  eliminate  or 
control  objectionable  or  harmful  conditions  in  the  mineral  industries. 

PETROLEUM   ADMINISTRATION   FOR   WAR 

The  performance  by  the  Petroleum  Administration  for  War  of  its  responsibility 
for  promoting  maximum  production  of  war-needed  petroleum  products  and  con- 
trolling the  distribution  of  such  products  involves,  as  an  incident  thereto,  the  need 
for  labor  advisory  services.  The  Assistant  Deputy  Administrator,  therefore,  has 
a  small  labor-manpower  staff  to  assist  the  agency  and  the  industry  in  solution  of 
labor  and  manpower  difficulties  which  threaten  to  impede  the  industry's  war  pro- 
gram. The  staff  meets  with  industry  and  labor  organizations  and  seeks  to  enlist 
their  cooperation  and  support  for  the  Petroleum  Administration  for  War  program. 
The  staff  maintains  liaison  with  other  Federal  agencies  concerned  with  labor  and 
manpower  problems.  Particular  attention  is  given  to  the  problem  of  manpower 
requirements  of  the  industry,  including  means  for  reducing  such  requirements  by 
more  effective  manpower  utilization  and  by  obtaining  priorities  from  War  Man- 
power Commission  for  the  allocation  of  manpower  in  accordance  with  the  relative 
urgency  of  the  program. 

OFFICE    OF   DEFENSE   TRANSPORTATION 

The  Division  of  Transport  Personnel  of  the  Office  of  Defense  Transportation 
analyzes  the  labor  requirements  of  the  transportation  industry  in  relation  to  labor 
supply  on  the  basis  of  statistics  received  by  it  from  the  Interstate  Commerce  Com- 
mission, the  Railroad  Retirement  Board,  and  the  War  Manpower  Commission.  It 
consults  with  transport  companies  and  the  transportation  industry  in  planning 
manpower  programs;  explores  the  possibility  of  using  new  sources  of  labor  supply 
among  which  are  women  and  handicapped  workers  and  imported  foreign  \&boT. 


It 
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It  sponsors  programs  of  labor-management  cooperation  to  promote  better  utili- 
zation of  transportation  personnel,  and  works  to  secure  modification  of  working 
rules  of  either  employers  or  employees  when  these  rules  result  in  less  than  full  util- 
ization of  manpower.  The  Division  also  attempts  to  promote  the  establishment 
and  maintenance  of  training  programs. 

The  field  stafiF  of  the  Division  was  established  as  a  result  of  an  agreement  with 
the  War  Manpower  Commission.  Field  representatives  operate  in  the  War  Man- 
power regions  to  perform  liaison  services  between  the  War  Manpower  Commission 
representatives,  the  industry,  and  transportation  labor.  They  also  serve  to  keep 
the  Washington  staflf  of  the  Office  informed  as  to  critical  manpower  situations  in 
the  various  regions. 

DEPARTMENT    OF    LABOR 

The  Bureau  of  Labor  Statistics  of  the  Department  of  Labor  was  created  by 
act  of  June  13,  1888,  ''to  acquire  and  diffuse  among  the  people  of  the  United 
States  useful  information  on  subjects  connected  with  labor  in  the  most  general 
and  comprehensive  sense."  In  carrying  out  its  responsibilities  the  Bureau  of 
Labor  Statistics  collects,  analyzes,  and  disseminates  information  relating  to 
wages,  occupational  wage  rates,  earnings,  hours  of  labor,  extent  and  nature  of 
employment,  industrial  injuries,  absenteeism,  industrial  relations,  strikes,  occu- 
pational employment  outlook,  productivity  of  industry  and  labor,  prices  and  cost 
of  living,  and  distribution  of  civilian  consumer  commodities.  While  the  data 
collection  and  analyses  of  the  Bureau  are  essential  to  practically  every  Govern- 
ment agency  having  to  do  with  the  formulation  of  policies  affecting  the  economy, 
the  studies  of  the  Bureau  are  also  used  by  both  labor  and  industry. 

The  Division  of  Labor  Standards  in  the  Department  of  Labor  was  established 
in  1934  as  a  service  agency  to  State  labor  departments  and  State  officials,  and  to 
labor,  employers,  and  civic  groups  interested  in  the  improvement  of  working 
conditions.  It  is  authorized  to  develop  desirable  standards  in  industrial  relations 
and  practices,  labor  legislation  and  labor  law  administration.  The  advisory 
services  of  the  Division  have  been  expanded  to  include  management  and  labor 
in  war  industries  as  well  as  Government  procurement  agencies  during  the  war, 
in  connection  with  the  "promotion  of  health,  safety,  employment  stabilization, 
proper  working  conditions,  and  amicable  industrial  relations."  Assistance  is 
given  management  and  labor  in  specific  plants  to  establish  safety  and  health 
programs;  and  to  train  supervisory  employees  and  safety  representatives  of  unions 
in  safety  practices.  The  agency  performs  service  functions  entirely  and  co- 
operates with  the  War  Manpower  Commission  in  its  labor  utilization  program, 
the  War  Production  Board  in  its  labor  program,  and  with  the  producing  and 
procurement  agencies  including  Maritime  Commission,  War  Shipping  Adminis- 
tration, and  the  War  and  Navy  Departments. 

The  Women's  Bureau  of  the  Department  of  I^abor  was  created  by  an  act  of 
Congress  dated  June  5,  1920,  for  the  purpose  of  formulating  standards  and  policies 
to  promote  the  welfare  of  wage-earning  women,  improve  their  working  conditions, 
increase  their  efficiency  and  advance  their  opportunities  for  profitable  employ- 
ment. The  Bureau  was  authorized  to  investigate  and  report  on  all  matters  per- 
taining to  the  welfare  of  women  in  industry.  The  Bureau  is  a  service  agency. 
The  standards  and  policies  it  promulgates  have  been  used  by  the  States,  Federal 
procurement  agencies,  industry  and  labor.  The  spread  of  women's  employment 
under  war  conditions  into  jobs  never  before  opened  to  them  and  the  extent  to 
which  war  industries  rely  upon  the  employment  of  women  has  rendered  such 
research  and  advice  essential  to  the  end  that  maximum  productivity  can  be  ob- 
tained in  the  war  eflFort. 

OFFICE    OF    PRICE    ADMINISTRATION 

The  Price  Administrator  has  appointed  a  Labor  Relations  Adviser  to  provide 
a  means  for  exchange  of  information  between  organized  labor  and  the  Office  of 
Price  Administration  on  the  price,  rationing,  and  rent-control  programs.  To 
advise  with  this  official  the  Administrator  has  established  a  labor  policy  committee 
consisting  of  three  members  representing  the  American  Federation  of  Labor, 
the  Congress  of  Industrial  Organizations,  and  the  railway  labor  organizations. 
Labor  advisory  committees  are  likewise  established  in  the  regional  and  district 
offices  of  the  Office  of  Price  Administration  to  counsel  with  administrative  officials 
in  charge  of  such  offices. 

The  Labor  Relations  Adviser  is  responsible  for  receiving  complaints  and  sug- 
gestions from  organized  labor  relating  to  Office  of  Price  Administration  policies 
or  operations  and  to  consider  and  to  advise  the  Administrator  on  labor  relations 
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generally.  One  of  the  main  purposes  of  the  labor  policy  committees  and  the 
Adviser  is  to  inform  and  promote  cooperation  among  labor  organizations  with 
the  Government's  policies  on  price  and  rationing  controls. 

FEDERAL    COMMUNICATIONS   COMMISSION 

The  Commission  is  accumulating  data,  through  reports  from  the  communica- 
tions industry,  on  labor  standards,  wages,  earnings,  turn-over,  productivity  of 
labor,  and  ocoupational  and  employment  levels  in  various  sectors.  The  data  are 
made  available  to  the  War  Manpower  Commission,  Board  of  War  Commuiiica- 
tions,  National  War  Labor  Board,  and  National  Labor  Relations  Board  for  their 
use  in  appraising  problems  in  the  industry  within  their  jurisdictions. 

BOARD    OF    INVESTIGATION    AND    RESEARCH 

This  Board  was  created  to  make  certain  research  studies,  as  the  basis  for  recom- 
mendation to  the  President  and  the  Congress,  in  the  field  of  transportation,  par- 
ticularly with  respect  to  carriers  for  railroads,  motor  carriers,  and  carriers  for 
water.  These  studies  are  confined  to  relative  economy  and  fitness  of  carriers; 
•extent  of  public  aids  to  such  carriers;  taxation  imposed  upon  carriers;  and  any 
other  matters  relating  to  carriers  which  it  is  deemed  important  to  investigate  for 
the  improvement  of  transportation  conditions  and  to  effectuate  the  national  trans- 
portation policy  embodied  in  the  Interstate  Commerce  Act.  Incidental  to  these 
purposes  the  Board  is  making  several  studies  into  conditions  affecting  transporta- 
tion labor,  including  one  on  occupational  hourly  wage  rates,  another  on  employee 
welfare  in  railroad  consolidations,  and  a  third  on  Federal  procedures  in  the  settle- 
ment of  labor  disputes  in  the  industry. 

COORDINATOR    OF   INTER-AMERICAN    AFFAIRS 

The  Department  of  United  States  Activities  and  Special  Services  of  Coordinator 
of  Inter- American  Affairs  includes  a  small  Labor  Relations  Division  which  has 
the  following  program  objectives:  To  foster  closer  relationships  among  labor 
groups  in  Latin  America  with  labor  groups  in  the  United  States  and  vice  versa; 
to  develop  a  fund  of  information  concerning  the  social  and  labor  movements  of 
the  hemisphere;  to  work  with  other  Government  agencies  in  the  development  of 
special  projects  pertaining  to  inter- American  labor  programs;  to  obtain  the 
^cooperation  and  participation  of  United  States  labor  organizations  in  the  training 
of  persons  from  the  other  American  republics;  and  to  provide  educational  ma- 
terials designed  to  develop  in  economic  and  labor  groups  an  expanding  interest 
in  inter-American  affairs.  Insofar  as  international  relations  are  concerned  the 
approval  and  cooperation  of  the  Department  of  State  are  obtained. 

DEPARTMENT    OF    COMMERCE BUREAU    OF    THE    CENSUS 

Executive  Order  9232  dated  August  20,  1942,  transferred  the  functions  of  the 
Sample  Surveys  Section  of  the  Work  Projects  Administration  to  the  Bureau  of 
the  Census.  The  Bureau  of  the  Census  issues  a  regular  monthly  report  on  the 
labor  force  of  the  country.  It  provides  data  on  the  volume  of  employment  and 
unemployment,  characteristics  of  persons  in  the  labor  force  and  of  potential 
workers,  the  number  of  agricultural  and  nonagricultural  workers  and  on  occupa- 
tion, industry  and  hours  of  work. 


Industry  Members  of  War  Labor  Board  Condemn  Montgomery  Ward 

AT  Board  Hearing  December  8,  1942 

After  President  Roosevelt's  letter  of  November  18,  1942,  directing  Montgomery 
Ward  to  comply  with  the  War  Labor  Board's  order  of  November  5,  and  after  the 
company's  statement  that  it  would  promptly  obey  the  President's  order,  the 
company  tried  to  insert  in  its  contract  with  the  union  this  statement: 

"The  following  provisions  are  not  voluntarily  agreed  to  by  the  company. 
In  the  company's  opinion  they  are  illegal  and  unsound.  These  provisions  are 
copied  verbatim  from  the  War  Labor  Board's  Order  of  November  5,  1942,  and 
are  incorporated  herein  on  the  company's  part  under  duress,  and  onl.t  because 
the  President  of  the  United  States,  as  Commander  in  Chief  in  time  of  war,  has 
expressly  ordered  that  they  be  included." 
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The  Board  on  December  8,  1942,  held  a  hearing  attended  by  representatives  of 
the  company  and  the  union. 

In  addition  to  comments  from  public  members  condemning  the  company's 
position,  two  prominent  industry  members  of  the  Board  made  the  following 
statements,  which  are  in  the  record  of  the  hearing: 

Harry  L.  Derby,  president  of  the  American  Cyanamid  &  Chemical  Co.  (since 
resigned  from  the  Board) : 

"I  have  a  statement,  Mr.  Chairman.  I  sat  in  this  case  and  heard  the  evidence 
and  I  read  the  report  very  carefully,  the  report  of  the  panel.  I  also  introduced 
here — which  was  not  denied  by  the  company — a  letter  which  was  submitted  by 
the  union  and  which  was  purported,  and  not  refuted,  to  be  a  letter  written  by 
the  management  of  the  company  to  various  of  its  foremen  and  representatives 
in  which  it  pointed  out  that  steps  had  been  taken  to  hinder  or  destroy  this  union. 

"The  reason  that  I  voted  for  the  imposition  of  a  maintenance-of-membership 
clause  in  this  case  was  that  I  believed  that  simple  justice  required  that  I  so  do, 
and  if  I  had  it  to  do  over  again,  I  would  do  the  same  thing. 

"Now,  I  want  to  say  this,  that  when  this  Board,  constituted  as  it  is  on  a  tri- 
partite basis,  can't  decide  these  things  in  the  light  of  justice  the  way  that  we  see 
it,  without  being  subjected  to  untruthful  attacks,  then  I  say  to  you  that  this  form 
of  government  is  seriously  jeopardized.  I  want  to  say  this,  that  in  my  humble 
opinion,  Montgomery  Ward  has  done  the  greatest  disservice  to  industry  and  the 
private  enterprise  system,  of  any  concern  in  the  United  States,  and  I  feel  that 
just  as  strongly  as  I  can. 

"The  ads  that  you  put  in  the  papers  and  broadcast  Nation-wide  were  state- 
ments of  untruth  or  half-truth,  and  the  statement  that  you  made  this  morning, 
that  you  want  to  comply  with  the  order  of  the  President  of  the  United  States 
because  Ward  is  so  terrifically  interested  in  doing  that  in  time  of  war,  doesn't 
square  with  the  attitude  that  is  expressed  here  today,  and,  so  far  as  I  am  con- 
cerned, I  don't  care  whether  Montgomery  Ward  thinks  I  represent  the  viewpoint 
of  industry  or  not. 

"When,  as,  and  if  any  future  companies  come  to  this  Board  and  the  issue  is 
as  clearly  drawn  as  it  is  in  this  case,  I  shall  do  what  I  believe  simple  justice  re- 
quires, to  see  to  it  that  the  union  is  given  the  protection  that  I  think  it  is  entitled 
to  in  a  case  like  this. 

"Now,  if  it  is  the  intent  of  Montgomery  Ward  to  embarrass  this  Board  and 
the  President  of  the  United  States,  that  is  all  right.  We  can  deal  with  that, 
and  I  have  no  doubt  the  President  can  deal  with  it.  If  that  is  the  purpose  of 
all  this,  taking  up  the  time  of  this  Board  when  we  have  such  terrifically  heavy 
burdens  on  our  shoulders  to  carry  in  this  time  of  war,  if  that  is  good  citizenship^ 
then  perhaps  I  don't  know  good  citizenship. 

[This  paragraph  (handwritten)  omitted  in  testimony:]  "If,  on  the  other  hand, 
you  want  to  comply,  and  you  really  want  to  carry  out  the  Directive  Order  of 
the  President,  certainly  there  can  be  no  objection  to  the  suggestion  of  the  Chair- 
man, because  all  your  rights  and  privileges  are  to  yourself  and  you  can  issue  any 
statement  you  care  to  with  respect  to  being  coerced  into  doing  this  thing,  but  if 
it  is  simply  to  prevent  entering  into  a  contract  as  directed  by  this  Board  and 
directed  by  the  President,  and  these  are  the  methods  chosen  to  do  it,  then  I  don't 
think  there  is  any  necessity  of  our  taking  any  great  amount  of  time  for  further 
consideration  of  this  case." 

Roger  D.  Lapham,  Chairman  of  the  Board  of  the  American-Hawaiian  Steam- 
ship Company  (now  Mayor  of  San  Francisco;  no  longer  with  the  WLB): 

"I  would  like  to  make  a  comment  or  two.  As  I  understand,  the  order  respect- 
ing wages  which  was  handed  down  some  months  ago  has  been  agreed  to  and  the 
wages  are  in  effect.  The  order  of  November  directs  the  parties  to  incorporate 
the  following  provisions  in  a  collective  bargaining  agreement  and  then  specifies 
those  provisions,  four  different  provisions. 

"Ward  objected  to  the  order  but  did  say  that  they  would  put  it  into  effect 
if  the  Commander  in  Chief  so  ordered  and  on  November  18,  the  Commander  in 
Chief  addressed  Ward's  a  letter  in  which  he  did  direct  them  to  carry  out  the 
provisions  of  the  War  Labor  Board's  order  of  November. 

"I  think  the  record  shows  that  on  November  21,  Ward's  answered  the  President 
and  said  they  would  comply  with  that  order;  in  other  words,  they  wou^d  write 
into  the  agreement  the  exact  clauses  which  the  War  Labor  Board  directed  them  to. 

"Now,  Ward's  says,  *We  are  not  ready  to  sign  that  agreement,'  and  appajrently 
do  not  intend  to  sign  that  agreement  unless  included  in  that  agreement  is  the 
clause  which  you  have  read  and  which  the  Union  objects  to. 

"  Now,  if  Ward's  intended  to  comply  with  the  order  of  the  Commander  in  Chief, 
I  would  like  to  ask  Mr.  Barr  whether  he  will  now  comply  with  what  Mr.  Davis 
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-directed  him  to  do  yesterday,  or  rather  asked  hiin  to  do  yesterday,  to  include 
instead  of  your  own  wording  which  the  Union  objects  to  and  which  you  insist, 
apparently,  on  having  in.  I  would  like  to  ask  him  whether  he  does  not  think 
compliance  with  the  President's  order  justifies  him  in  including  this,  in  sub- 
stituting this,  which  is  a  plain  statement  of  fact. 

"Before  you  answer  that,  I  would  like  to  call  your  attention  to  the  statement 
which  was  made  and  which  primarily,  of  course,  is  addressed  toward  public  con- 
sumption. You  speak  of  freedom  of  speech.  We  all  have  freedom  of  speech. 
Ward's  has  freedom  of  speech.  Ward's  uses  its  freedom  of  speech  by  half-truths 
which  I,  as  a  member  representing  industry — although  Ward's  may  claim  that 
I  know  nothing  about  it;  I  am  not  representing  industry  or  anything  else.  Ward's 
claims  I  know  nothing  about  it  and  casts  reflections  upon  all  the  other  industry 
members  of  this  Board. 

"  Ward's  has  freedom  of  speech,  and  the  industry  members  of  this  Board  also 
have  freedom  of  speech  and  they  intend  to  use  it  to  tell  the  truth  and  not  a  damn 
bunch  of  half-truths." 


t 


National  War  Labob  Board 

[For  immediate  release,  June  30,  1942] 

William  H.  Davis,  Chairman  of  the  National  War  Labor  Board,  today  announced 
that  the  Board  had  decided  unanimously  to  take  jurisdiction  over  the  dispute 
between  Montgomery  Ward  &  Co.  and  the  United  Retail,  Wholesale  and  Depart- 
ment Store  Employees  of  America,  Congress  of  Industrial  Organizations,  involving 
5,500  employees  in  Chicago,  5,000  of  whom  work  in  the  mail-order  house,  300  in 
a  warehouse,  and  200  in  a  retail  store. 

In  taking  jurisdiction  over  the  dispute,  the  Board  accepted  the  unanimous 
conclusions  of  the  panel  which  heard  the  case,  composed  of  Lloyd  K.  Garrison, 
dean  of  the  University  of  Wisconsin  Law  School,  public  representative;  William 
Hanscom,  employee  representative,  and  Joseph  L.  Miller,  employer  represent- 
ative.    The  panel  told  the  Board,  in  part: 

"It  is  certain  that  if  the  Board  does  not  take  jurisdiction  the  threatened  strike 
will  occur,  for  every  other  avenue  of  settlement  has  been  exhausted,  and  the 
company  flatly  refuses  to  submit  the  issues  to  arbitration     *     *     *. 

"Altogether  the  company  employs  some  65,000  to  70,000  workers  and  serves 
many  millions  of  customers.  What  the  total  effects  on  the  company's  business 
throughout  the  country  would  be  if  the  Chicago  house  and  the  other  units  were 
closed  down,  no  one  can  say.  But  the  history  of  industrial  conflicts  indicates 
that  strikes  against  an  employer  in  a  central  locality  may  end  by  involving  por- 
tions of  the  employer's  establishments  elsewhere,  and  it  seems  to  us  that  the 
probabilities  are  in  favor  of  the  spreading  of  strife  in  the  company's  units  beyond 
the  confines  of  Chicago,  though  how  far  and  to  what  extent,  no  one  can  prophesy." 

In  writing  the  opinion  for  the  Board,  Wayne  L.  Morse,  public  member,  said 
in  part: 

"It  would  not  be  diflScult  for  the  American  people  to  fix  the  responsibility  for 
such  a  strike  in  case  it  should  occur  if  the  Montgomery  Ward  Co.  should  force 
such  a  strike  by  refusing  to  accede  to  the  jurisdiction  of  the  War  Labor  Board. 
It  is  also  unnecessary  to  argue  the  point  that  in  such  an  event  the  American 
people  would  expect  their  Government  to  take  whatever  steps  might  be  necessary 
to  carry  out  the  national  understanding  that  labor  disputes  of  the  nature  of  the 
one  in  this  case  should  be  settled  by  peaceful  procedures.  It  should  be  recognized 
by  all  concerned  that  the  jurisdiction  of  the  National  War  Labor  Board  stems 
from  the  War  Powers  of  the  President     *     *     *. 

"These  are  days  when  the  Government  must  act  in  the  interests  of  maintaining 
to  the  maximum  extent  possible  a  smooth-working  war  economy  uninterrupted 
by  'industrial  civil  wars'  within  our  domestic  economy.  We  cannot  win  this 
war,  at  least  without  an  unnecessary  loss  of  men,  if  as  a  nation  we  permit  employ- 
ers and  labor  organizations  to  disrupt  our  war  effort  by  strikes  and  lock-outs. 
This  particular  dispute  involves  so  many  employees,  and  w(Juld  affect  the  life 
of  a  very  important  industrial  center  to  such  a  degree,  that  there  is  no  doubt 
whatever  in  the  minds  of  the  members  of  the  Board  that  the  dispute  falls  within 
the  jurisdiction  of  the  Board     *     *     *.  * 

"The  fallacy  of  the  positioja  on  jurisdiction  taken  by  the  Montgomery  Ward  St 
Co.  before  the  panel  of  the  Board  seems  clear  if  one  follows  it  to  its  logical  con- 
clusion. What  the  position  of  the  company  amounts  to  in  fact  is  that  it  believes 
it  should  be  allowed  in  these  times  to  fight  out  with  the  labor  organizations  in 
its  plants  its  differences  with  those  organizations  over  such  issues  as  wages, 
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conditions  of  employment,  union  security,  and  arbitration  machinery.  It  says 
in  effect  that  because  it  has  been  the  long-established  policy  of  the  company  in 
peacetimes  not  to  agree  to  any  form  of  arbitration  of  its  differences  with  labor 
unions,  but  to  retain  to  itself  the  whole  determination  of  all  such  questions 
within  its  own  discretion,  therefore,  it  intends  to  insist  upon  the  same  privileges 
and  rights  during  wartime. 

"The  Board  wishes  to  call  the  attention  of  the  company  to  the  fact  that  it  is 
one  thing  for  a  long-suffering  and  patient  public  to  stand  by  during  peacetimes 
while  American  employers  and  labor  unions  settle  their  differences  by  contests 
of  economic  force  in  the  form  of  lock-outs  and  strikes,  but  it  is  quite  another 
thing  to  expect  the  American  public  or  its  Government,  faced  with  the  vital  task 
of  winning  this  war,  to  stand  by  while  the  Montgomery  Ward  Co.,  or  any  other 
important  business  concern  carries  on  a  fight  with  labor  under  the  guise  that  it 
has  the  right  to  do  so  because  the  fight  doesn't  affect  the  prosecution  of  the  war. 

"We  must  all  be  willing  to  do  a  good  many  things  that  many  of  us  undoubtedly 
said  before  this  country  entered  into  the  war  we  would  never  do  or  agree  to  do. 
The  Board  appreciates  the  fact  that  prior  to  the  war  many  American  employers 
held  views  similar  to  those  which  have  been  announced  by  the  Montgomery 
Ward  Co.  in  regard  t^  settling  labor  disputes  with  their  employees.  Likewise 
the  Board  appreciates  the  fact  that  many  American  unions  prior  to  the  war 
have  strongly  opposed  some  of  the  procedures  which  the  Board,  acting  under  the 
national  industry-labor  agreement  and  the  Executive  order  of  January  12,  1942, 
has  followed  in  settling  wartime  labor  disputes     *     *     * 

"However,  such  a  so-called  policy  of  rugged  individualism  cannot  be  exercised 
without  qualifications  during  wartimes.  It  certainly  is  not  morally  proper  for 
an  employer  to  take  the  position  during  wartimes  that  he  will  fight  it  out  to  the 
finish  with  labor  even  if  he  has  to  close  down  his  business.  In  a  verv  real  sense 
every  American  business  of  any  magnitude  these  days  is  vested  with  a  public 
interest  and  employers,  as  well  as  unions,  must  expect  and  accept  such  curtail- 
ments of  their  freedom  of  action  as  may  be  necessary  in  the  interests  of  the  war 
program." 

On  the  more  general  question  of  the  extent  of  the  Board's  jurisdiction,  Dean 
Morse's  opinion  states,  in  part: 

"It  is  to  be  noted  that  the  national  understanding  with  the  President  agreed 
to  by  representatives  of  labor  and  industry  covers  all  labor  disputes.  It  is  also 
to  be  noted  that  the  question  of  determining  what  disputes  may  interrupt  work 
which  contributes  to  the  effective  prosecution  of  the  war  is  left  to  the  judgment 
and  discretion  of  the  War  Labor  Board.  Such  a  procedure  is  highly  to  be  desired 
because  obviously  the  question  of  determining  the  extent  to  which  a  given  labor 
dispute  might  interrupt  work  which  contributes  to  the  effective  prosecution  of 
the  war  is  a  question  of  fact.  Such  a  question  of  fact  can  be  determined  best 
by  that  agency  of  the  Government  which  is  entrusted  witl^  the  carrying  out  of 
the  agreement  that  labor  disputes  shall  be  settled  by  peaceful  means  for  the 
duration  of  the  war. 

"The  War  Labor  Board  appreciates  the  fact  that  the  line  of  demarcation 
between  so-called  labor  disputes  which  do  not  affect  the  prosecution  of  the  war 
and  those  which  do,  is  not  a  clear  and  definite  one  existing  between  fixed  knowns. 
Very  good  arguments  can  be  made  in  support  of  the  proposition  that  any  labor 
dispute  no  matter  how  minor  in  nature  is  most  certain  at  least  in  some  degree, 
to  register  a  detrimental  effect  upon  the  war  effort.  There  unquestionably  is  a 
general  acceptance  on  the  part  of  patriotic  Americans,  that  all  strikes  and  look- 
outs in  all  industiies  to  all  degrees  should  be  considered  out  for  the  duration  of 
the  war,  and  the  differences  between  the  disputants  should  be  settled  by  the 
peaceful  procedures  of  mediation,  conciliation,  and  arbitration. 

"The  instant  case  is  not  the  first  one  in  which  the  War  Labor  Board  has  passed 
upon  the  question  of  its  jurisdiction  over  a  given  dispute.  In  fact,  it  has  ruled 
on  the  issue  so  many  times  to  date  that  the  pattern  of  its  rulings  on  jurisdiction 
has  become  very  clear.  It  is  the  position  of  the  Board  that  the  question  of  its 
jurisdiction  over  a  given  labor  dispute  should  rest  entirely  upon  the  facts  of  that 
case.  Hence,  the  Board  has  not  failed  in  any  case  to  make  a  very  careful  study 
of  the  nature  of  the  business  concerned,  the  source  and  destination  of  the  goods 
produced  or  sold,  the  use  made  of  the  products  insofar  as  the  war  effort  is  con- 
cerned, the  influence  of  the  dispute  upon  the  economic  area  in  which  it  arises, 
the  effect  of  the  aispute  upon  manpower  problems  of  the  Nation  if  a  strike  should 
occur,  and  the  importance  to  the  war  economy  of  the  country  of  maintaining  a 
continuous  operation  of  the  business  uninterrupted  by  a  strike  or  a  lock-out. 
Among  the  many  factors  considered  by  the  Board  in  determining  the  question 
as  to  its  jurisdiction  in  a  given  case,  the  Board  invariably  views  the  controversy 
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from  the  standpoint  of  its  effect  on  civilian  morale.  It  gives  weight  to  the  needs 
of  war  workers  who  may  be  served  by  the  industry  or  business,  as  well  as  to  the 
paramount  consideration  of  the  war  needs  of  the  country  at  large. 

"It  should  also  be  said  that  the  War  Labor  Board  has  taken  the  position  that 
any  labor  dispute  which  may  properly  be  adjudged  a  'major  dispute,  that  is  one 
which  in  case  of  a  strike  or  lock-out  is  bound  to  directly  affect*  not  only  a  large 
number  of  workers  involved  in  it,  but  also  will  affect  detrimentally  both  directly 
and  indirectly,  the  daily  lives  of  a  large  number  of  people,  is  one  which  in  light 
of  war  conditions  falls  under  the  jurisdiction  of  the  Board." 

The  Board,  following  the  recommendations  of  the  panel,  appointed  Walter  T. 
Fisher,  Chicago  attorney,  to  make  a  wage  study  and  to  report  his  findings  to  the 
parties  before  the  panel  reconvenes  for  a  hearing  July  15,  The  hearings  will  be 
held  in  Chicago. 

The  Board's  directive  order  was  signed  by  Frank  P.  Graham  and  Wayne  L. 
Morse,  representing  the  public;  George  Meany  and  Thomas  Kennedy  representing 
labor,  and  Roger  D.  Laphara  and  Richard  R.  Deupree,  representing  employers. 
The  directive  order  of  the  Board  and  Dean  Morse's  opinion  are  attached. 


National  War  Labor  Board, 

June  29,  1942. 
Case  No.  192 

In  the  Matter  of:  Montgomery  Ward  &  Company,  Inc.  {Chicago,  III.)  and  United 
Mail  Order,  Warehouse  &  Retail  Employees  Lnion  of  the  Linited  Retail,  Whole- 
sale &  Dept.  Store  Employees  of  America,  Local  #20,  C.  I.  0. 

DIRECTIVE    ORDER 

The  National  War  Labor  Board  in  an  Executive  Meeting  held  on  June  16,  1942, 
imanimously  resolved: 

"That  in  Case  No.  192,  Montgomery  Ward  and  Company  and  United 
Mail  Order,  Warehouse  &  Retail  Employees  Union  f)f  the  United  Retail, 
Wholesale  and  Department  Store  Employees  of  America,  Local  20,  C.  1.  O., 
the  Company  be  advised  the  Board  has  taken  jurisdiction  of  the  case  and 
any  objections  which  the  Company  has  may  be  stated  before  the  Panel  at 
the  hearing  on  June  22,  1942." 

The  resolution  has  been  complied  with  and  the  Board  has  considered  the  Com- 
pany's objections,  the  Union's  contentions  and  the  conclusions  and  recommenda- 
tions of  the  Panel,  as  set  forth  in  the  Panel's  unanimous  interim  report  dated 
June  25,  1942. 

The  Board  now  finally  determines  that  this  dispute  might  interrupt  work  which 
contributes  to  the  effective  prosecution  of  the  war  and  is  therefore  within  the 
jurisdiction  of  the  Board  under  the  provisions  of  Paragraph  3  of  the  Executive 
Order  dated  January  12,  1942.  The  Board  further  finds  that  the  war  effort  will 
be  promoted  by  a  peaceful  adjustment  of  this  dispute  under  the  jurisdiction  of 
the  National  War  Labor  Board.  The  Board,  therefore,  directs  the  parties  to 
proceed  accordingly. 

The  Board,  pursuant  to  the  Panel's  recommendation,  will  appoint  an  investi- 
gator to  study  the  wage  question  and  to  report  to  the  parties  before  the  adjourned 
hearing  on  July  13,  1942. 


Concurring: 


[seal] 


Thomas  Kennedy. 
Roger  D.  Lapham. 
Richard  R.  Deupree, 

Frank  P.  Graham. 
Wayne  L.  Morse. 
George  Meany. 
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National  War  Labor  Board, 

^       ^  June  29,  1942. 

Case  No.  192 

In  the  Matter  ot  Montgomery  Ward  &  Company,  Inc.  {Chicago,  lUinois)  and 
Untied  Mail  Order,  Warehouse  &  Retail  Employees  Union  of  the  United  Retail, 
Wholesale  &  Dept.  Store  Employees  of  America,  Local  §20,  C.  I.  0. 

The  Dire(rtive  Order  in  this  case  was  approved  unanimously  by  the  National 
War  Labor  Board,  the  following  members  voting:  Frank  P.  Graham,  Wayne  L 
Morse,  George  Meany,  Thomas  Kennedy    Roger  D.  Lapham,  and  Richard  R.* 
Deupree      Mr.  Wayne  L.  Morse,  Public  Member,  was  designated  to  write  the 
opmion  for  the  Board. 

Opinion  op  the  Board 

I.    FACTS 

A.  Procedural  Steps  Leading  to  This  Decision. 

T  T^®  record  of  this  case  shows  that  the  dispute  was  certified  to  the  National  War 
Labor  Board  by  the  Secretary  of  Labor  on  June  2,  1942.  When  the  company  was 
mformed  of  the  certification  it  challenged  the  Board's  jurisdiction  over  the  dispute 
allegmg  that  the  controversy  diO  not  fall  within  the  premises  of  the  President's 
Executive  Order  of  January  12,  1942,  said  order  creating  the  National  War  Labor 
Board. 

On  June  16,  1942,  the  Board  in  Executive  Session  unanimously  resolved, 

^  j'^^iir^^  9^^  ^^-  ^^2'  Montgomery  Ward  and  Company  and  United  Mail 
Order,  Warehouse  &  Retail  Employees  Union  of  the  United  Retail,  Wholesale 
&  Department  Store  Employees  of  America,  Local  20,  C.  I.  O.,  the  Company 
be  advised  the  Board  has  taken  jurisdiction  of  the  case  and  any  objections 
which  the  Company  has  may  be  stated  before  the  Panel  at  the  hearing  on 
June  22, 1942."  * 

On  the  same  day,  the  Board  informed  the  company  by  telegram  that  it  would 
he  given  a  full  opportunity  before  the  panel  to  elaborate  its  position  on  the  juris- 
dictional question  as  well  as  on  the  merits  of  the  dispute,  and  that  if  the  question 
could  not  be  settled  by  agreement  at  the  panel  hearing  the  panel  would  submit  a 
report  to  the  Board  with  recommendations  upon  all  issues,  including  the  jurisdic- 
tional question. 

The  Mediation  Panel  appointed  b:^  the  Bourd  to  hear  the  disputants  was  com- 
posed of  Mr.  Lloyd  K.  Garrison,  Dean  of  the  University  of  Wisconsin  Law  School 
and  Pubhc  Representative;  Mr.  William  Hanscom,  Employee  Representative 
and  Mr.  Joseph  L.  Miller,  Employer  Representative.  ' 

Hearings  were  held  before  the  panel  on  June  22,  23,  and  24.  The  transcript 
of  record  of  the  panel  hearings  makes  clear  that  the  company  and  the  union  fully 
presented  their  respective  positions  on  the  jurisdictional  question  and  that  the 
parties  understood  that  the  record  which  they  made  before  the  panel  would  serve 
as  the  basis  for  the  Board's  final  determination  of  the  issue  as  to  its  jurisdiction 
over  the  case.  On  Friday,  June  26, 1 942,  the  panel  submitted  t  unanimous  written 
report  to  the  National  War  Labor  Board,  setting  forth  the  finding  that  the  case 
cleariy  falls  within  the  jurisdiction  of  the  National  War  Labor  Board.  The  panel 
also  recommended  that  the  Board  should  appoint  an  investigator  to  study  the 
wage  question  involved  in  the  case  and  to  report  to  the  parties  before  the  adjourned 
hearingon  July  13, 1942. 

The  Board  requested  the  members  of  the  panel  to  appear  at  an  Executive 
Session  of  the  Board  held  on  June  26,  1942,  at  which  meeting  a  thorough  dis- 
cussion of  the  record  made  by  the  parties  before  the  panel  took  place.  As  a  result 
of  a  cpreful  analysis  of  the  record  and  a  thorough  considert  tion  of  the  report  of  the 
panel,  the  Board  by  unanimous  vote  at  its  Executive  Session  on  June  26  1942 
reached  the  conclusions  as  set  forth  in  the  Directive  Order  of  this  case.         '  ' 

JB.  Background  of  Dispute. 

As  pointed  out  by  the  panel  in  its  report: 

"The  Company  is  engaged  in  the  sale  and  distribution  of  merchandise 
through  mail  order  houses  and  retail  stores.  It  owns  and  operates  nine  mail 
order  houses,  some  650  retail  stores,  and  over  200  mail  order  sales  units 
throughout  the  United  States.  The  Company's  net  sales  have  been  aggre- 
gating over  $500,000,000  a  year.     Sales  by  the  company's  Chicago  mail 
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order  house  aggregated,  in  the  12  months  ending  June  1,  1942,  $85,707,308. 
In  the  same  period  the  sales  in  the  company's  Chicago  retail  store  aggregated 
$3,895,837." 

The  instant  controversy  involves  approximately  5,500  workers,  about  300  of 
whom  work  in  the  Schwlnn  Warehouse.  On  August  26,  1940,  the  union  was 
certified  by  the  National  Labor  Relations  Board  as  exclusive  bargaining  agent  for 
these  employees.  On  February  28,  1942,  the  union  was  certified  by  the  National 
Labor  Relations  Board  as  the  exclusive  bargaining  agent  for  some  5,000  workers 
employed  in  the  Mail  Order  House  of  the  company,  which  is  located  several  miles, 
away  from  the  Schwinn  Warehouse. 

The  Panel  Report  states:  ^      .,  ^ 

"Across  the  street  from  the  Mail  Order  House  is  the  Retail  Store,  where,  on 
the  date  last  mentioned,  the  Union  was  certified  as  the  exclusive  bargaining  agctot 
for  some  200  empJovees.  The  union  also  represents,  by  certification  on  the  same 
date,  some  15  to  20  workers  in  the  South  Building,  immediately  adjoining  the 
Retail  Store.  By  letter  from  the  company  dated  April  27,  1942,  the  union  was 
recognized  as  the  exclusive  bargaining  agency  for  some  40  workers  in  the  photo- 
graphic department  of  the  South  Building.  By  a  similar  letter  dated  May  18, 
1942,  the  union  was  recognized  as  the  exclusive  bargaining  agency  for  some  75 
to  100  maintenance  employees  in  the  South  Building  and  in  the  Administration 
Building,  which  houses  the  Retail  Stoie. 

"No  agreements  have  been  entered  into  between  the  Union  and  the  Company 
with  respect  to  ahy  of  these  employees. 

"Negotiations  with  respect  to  the  Schwinn  Warehouse  began  in  September  1940 
and  continued  intermittently  and  unsuccessfully  for  upwards  of  a  year.  Negotia- 
tions were  resumed  in  March  of  this  year  looking  toward  an  agreement  covering 
the  employees  in  all  the  different  units — the  Schwinn  Warehouse,  the  Mail  Order 
House,  the  Retail  Store,  the  South  Building  and  the  Administration  Building. 

"Toward  the  end  of  April,  a  strike  was  threatened,  and  efforts  at  conciliation 
having  proved  fruitless,  the  case  was  certified  to  this  Board  on  June  2,  1942." 

C.  Contentions  of  the  Parties  on  the  Issue  as  to  Jurisdiction  of  the  Board  over  this 
Dispute. 

The  Report  of  the  Panel  summarizes  the  .contentions  of  the  parties  on  the  juris- 
diction issue  as  follows: 

"The  Company  contends  that  the  Board  is  without  jurisdiction  to  adjust  the 
dispute,  because  the  Company  does  not  produce  any  war  materials,  has  no  govern- 
ment contracts,  and  does  not  distribute  what  cannot  be  readily  obtained  by  pur- 
chasers alsewhere.  Therefore,  the  Company  argues,  the  dispute  is  not  one  'which 
might  interrupt  woik  which  contributes  to  the  effective  prosecution  of  the  war' 
within  the  meaning  of  Section  3  of  the  President's  Executive  Order  setting  up  the 

Board. 

"The  Union  contends,  first,  that  the  company's  chief  mail-order  customers  are 
farmers;  that  the  Company  is  engaged  in  selling  farm  equipment,  machinery,  and 
things  from  local  stores  in  the  farm  areas;  that  farm  mechanics  serving  others 
besides  themselves  rely  on  procuring  from  the  Company  by  mail  order  their  tools 
and  equipment;  that,  in  particular,  the  Company  has  supplies  of  wire  for  hay 
baling  and  binder  twine  which  are  unprocurable  in  ordinary  retail  stores;  and  that 
farmers  who  have  purchased  farm  machinerv  from  the  Company  can  get  replace- 
ment parts  only  from  the  Company,  since  the  machinery  sold  by  the  Company's 
competitors  differs  in  kind  from  that  sold  by  the  Company. 

"The  Company  replies  that  only  about  2Y2%  of  all  the  net  sales  of  the  Chicago 
Mail  Order  House  represent  farm  equipment,  and  that,  even  if  the  Chicago  House 
were  closed  by  a  strike,  the  farmers  could  e:et  adequate  supolies  from  other  mail- 
order houses  of  the  Company  or  from  the  Company's  competitors. 

"The  Union's  second  mt^in  argument  is  that  a  strike  which  would  close  the 
Company's  Chicago  units  would  have  grave  repercussions  elsewhere,"  which  would 
be  most  certain  to  soread  an  interruption  of  work,  thereby  interfering  with  an 
effective  prosecution  of  the  war. 

II.    DECISION 

A.  Issue  as  to  Jurisdiction. 

It  is  the  decision  of  the  National  War  Labor  Board  that  this  dispute  clearly 
falls  within  the  terms  of  the  President's  Executive  Order  of  January  12,  1942, 
which  order  flows  from  the  national  understanding  entered  into  with  the  President 
-by  American  labor  and  industry — "That  for  the  duration  of  the  war  there  shall  be 
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no  strikes  or  lockouts  and  that  all  disputes  shall  be  settled  bv  peaceful  means  and 
that  a  ^atlonal  War  Labor  Board  be  established  for  the  peaceful  adjustment  of 
such  disputes.  ' 

A  review  of  the  record  made  by  the  parties  on  the  issue  of  jurisdiction  in  this 
case  satisfies  the  Board  that  the  dispute  is  one  which  in  accordance  with  the  lan- 
guage of  Section  3  of  the  Executive  Order,  creatine:  the  Board  "might  interrupt 
work  which  contributes  to  the  eflFective  prosecution  of  the  war." 

In  reaching  this  conclusion,  the  Board  approves  and  accepts  the  comments  and 
conclusions  which  the  panel  set  forth  in  its  unanimous  report  when  it  stated- 
It  is  certain  that  if  the  Board  does  not  take  jurisdiction  the  threatened  strike 
will  occur  for  every  other  avenue  of  settlement  has  been  exhausted,  and  the 
Company  flatly  refuses  to  submit  the  issues  to  arbitration.  The  union  asserts 
that  It  has  over  4,000  dues-paying  members  in  the  Chicago  units,  out  of  some  5  500 
eligible  workers,  and  that  a  strike  would  eflFectively  close  down  the  Chicago  units 
Ihe  UjTion  has  locals  m  the  company's  stores  or  warehouses,  in  Brooklyn  and 
Denver  and  is  organizing  in  Albany  and  Baltimore.  In  the  Detroit  stores  alone 
some  3,000  employees  are  represented  through  an  election  which  the  union  won 
last  fall. 

"In  these  localities,  although  the  disputes  have  not  been  formerly  certified 
to  this  Board,  the  union  says  that  there  exists  the  same  deadlock' in  negotiations 
over  the  same  issues  as  in  the  Chicago  dispute  (although  in  Detroit  the  parties 
are  operating  under  an  oral  agreement  which,  according  to  the  union,  is  dependent 
upon  the  outcome  of  the  present  controversy).     Moreover,  the  union  has  about 
250  locals  in  37  states  in  plants  other  than  those  of  Montgomery  Ward,  and  the 
union  considers  it  likely  that  many  of  these  employees  would  take  sides  against 
the  company  m  locahties  where  JVlontgomery  Ward  Stores  have  been  established 
Altogether,  the  company  employs  some  65,000  to  70,000  workers  and  serves 
many  milhons  of  customers.     What  the  total  effects  on  the  company's  business 
throughout  the  country  would  be  if  the  Chicago  House  and  the  other  units  were 
closed  down,  no  one  can  say.     But  the  history  of  industrial  conflicts  indicates 
that  strikes  against  an  employer  in  a  central  locality  may  end  bv  involving  portions 
of  the  employers  estabhshments  elsewhere,  and  it  seems  to \is  that  the  proba- 
bihties  are  m  favor  of  the  spreading  of  strife  in  the  company's  uints  beyond  the 
confines  of  Chicago,  though  how  far  and  to  what  extent,  no  one  can  prophesy 
But  the  most  important  question  is  not  what  eflFect  a  strike  in  Chicago  would 
have  on  the  company  s  business  there  and  elsewhere,  but  what  eflFect  it  would 
have  on  industrial  relations  generally,  and  particularly  on  industrial  relations  in 
plants  directly  producing  or  distributing  war  materials.     If  5,500  workers  of 
Montgomery  \Vard  may  properly  strike  in  Chicago  for  higher  wages  and  union 
security— the  chief  issues  in  this  dispute— it  seems  to  us  almost  certain  that  other 
workers  in  other  estabhshments  would  feel  that  they  should  have  the  same  right 
and  that  once  a  strike  of  the  dimensions  which  are  here  threatened,  against  an 
enaployer  as  well  known  as  Montgomery  Ward,  and  in  an  area  as  highly  indu«?- 
tnahzed  as  Chicago,  were  allowed  to  take  place  on  the  theory  that  this  Board 
lacked  authority  to  deal  with  the  dispute,  a  fire  would  be  started  which  before 
very  long  might  turn  into  a  conflagration. 

"We  do  not  think  that  the  workers,  or  the  general  public  for  that  matter 
would  grasp  clearly  the  distinction  which  the  company  seeks  to  make  between 
concerns  producing  or  distributing  war  materials  and  those  producing  or  dis- 
tributing nonwar  materials.  We  do  not  think  that  it  would  be  possible  as  a 
practical  matter,  to  have  one  part  of  industry  free  to  indulge  in  strikes  and 
lock-outs  and  another  part  bound  to  submit  their  disputes  to  this  Board  and  to 
forego  stnkes  and  lock-outs. 

"We  do  not  suggest  to  the  Board  that  every  dispute,  however  small  or  isolated 
concerns  the  national  pohcy  or  properly  comes  under  the  Board's  jurisdiction' 
Necessarily  a  selection  must  be  made  between  those  whose  scope  and  location 
and  probable  eflTects  are  such  as  to  threaten  the  pubUc  interest  in  the  midst  of 
war,  and  those  which  are  of  only  incidental  significance.  Their  selection,  under 
the  terms  of  the  Executive  Order,  is  normally  made  in  the  first  instance  by  the 
Secretary  of  Labor.  When  a  dispute  is  certified  to  this  Board,  it  means  that  in 
the  judgment  of  the  Secretary  of  Labor,  the  dispute  is  one  which,  in  the  words 
of  the  Executive  Order,  'might  interrupt  work  which  contributes  to  the  eflFective 
prosecution  of  the  war. 

"The  word^  of  the  President's  order  ought  not  to  be  given  a  technical  con- 
struction. The  cases  before  this  Board  are  not  lawsuits.  They  are  living 
situations  charged  with  emotion  and  potentiality  of  conflict,  and  they  have  to  be 
considered  in  all  their  ramifications  and  in  the  light  of  the  history  of  industrial 
controversies  and  the  needs  of  the  hour.     If  there  is  any  doubt  in  a  particular 
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case,  that  doubt  ought  to  be  resolved  in  favor  of  keeping  the  peace,  for  this 
nation  cannot  prosecute  a  war  for  its  survival  in  the  midst  of  internal  dissensiow 
and  disruption. 

"The  Panel  has  unanimously  concluded  that  if  the  threatened  strike  of  the 
Montgomery  Ward  workers  in  Chicago  were  allowed  to  occur,  its  probable  eflFects. 
both  immediately  and  in  the  -long  run,  on  work  contributing  to  the  eflFective 
prosecution  of  the  war  would  be  sufficiently  serious  to  warrant  the  Board's  taking 
jurisdiction.  And  we,  therefore,  recommended  the  entry  of  an  order  to  that 
eflFect  by  the  Board,  and  its  transmission  to  the  parties," 

As  is  so  clearly  indicated  by  the  Panel's  Report,  there  can  be  no  doubt  about 
the  fact  that  the  Montgomery  Ward  and  Company  is  one  of  the  great  and  very 
important  business  organizations  of  America.  Its  sphere  of  commercial  and 
industrial  influence  is  nation-wide.  Any  industrial  dispute  which  thn»atens 
continuity  of  its  operations  is  bound  to  affect  the  economy  of  the  country  in  many 
detrimental  ways  including  injury  to  the  convenience  and  interests  of  the  con- 
suming public. 

It  is  a  very  serious  matter  in  time  of  peace  when  great  business  concerns  and 
powerful  unions  such  as  those  involved  in  this  case  exercise  their  right  to  settle 
their  industrial  disputes  by  resorting  to  the  use  of  economic  force.  The  general 
public  usually  pays  a  considerable  price  v/henever  the  parties  resort  to  strikes  and 
lock-outs.  Nevertheless,  it  is  probably  true  that  over  the  years  the  froedom  to 
strike  and  lock-out  has  produced  more  social  economic  gains  for  the  country  than 
losses.  Ill  any  event  it  is  a  deep-rooted  "freedom  of  action"  in  our  American 
society,  but  it  is  one  which  both  labor  and  industry  as  well  as  the  great  majority 
of  citizens  generally  recognize  must  be  curtailed  during  times  of  war.  Thus,  in 
time  of  war,  it  is  the  duty  and  obligation  of  a  war  government  to  prevent  thci 
exercise  of  rights  and  privileges  whicli  threaten  to  interfere  with  the  successful 
prosecution  of  the  war. 

Whenever  possible,  it  is  very  much  to  be  desired  that  the  disputants  thcni.sL'ivcs 
should  reach  a  mutual  agreement  as  to  the  manner  and  extent  to  which  their 
peacetime  rights  should  be  modified  during  a  war  period.  Thus,  as  history  will 
undoubtedly  record,  great  credit  is  due  American  industry  and  labor  for  the 
agreement  entered  into  with  the  President  that  all  labor  disputes  shall  be  settled 
by  peaceful  means  for  the  duration  of  the  war.  To  that  end  the  Xati  )nal  War 
Labor  Board  was  created  and  given  final  jurisdiction  over  disputt^s  which  might 
interrupt  work  which  contributes  to  the  effective  prosecution  of  the  war. 

It  is  to  be  noted  that  the  national  understanding  with  the  President  agreed  to 
by  representatives  of  labor  and  industry  covers  all  labor  disputes.  It  is  also  to 
be  noted  that  the  question  of  determining  what  disputes  may  interrupt  work  which 
contributes  to  the  effective  prosecution  of  the  war  is  left  to  the  judgment  and  dis- 
cretion of  the  War  liabor  Board.  Such  a  procedure  is  highly  to  be  desired  because 
obviously  the  question  of  determining  the  extent  to  which  a  given  labor  dispute 
might  interrupt  work  which  contributes  to  the  effective  prosecution  of  the  war  is 
a  question  of  fact.  Such  a  question  of  fact  can  be  determined  best  by  that  agency 
of  the  government  which  is  entrusted  with  the  carrying  out  of  the  agreement  that 
labor  disputes  shall  be  settled  by  peaceful  means  for  the  duration  of  the  war. 

The  War  Labor  Board  appreciates  the  fact  that  the  line  of  demarcation  be- 
tween so-called  labor  disputes  which  do  not  affect  the  prosecution  of  the  war  and 
those  which  do,  is  not  a  clear  and  definite  one  existing  between  fixed  knowns. 
Very  good  arguments  can  be  made  in  support  of  the  proposition  that  any  labor 
dispute,  no  matter  how  minor  in  nature,  is  most  certain,  at  least  in  some  degree,  to 
register  a  detrimental  effect  upon  the  war  effort..  There  unquestionably  is  a 
general  acceptance  on  the  part  of  patriotic  Americans,  that  all  strikes  and  lock- 
outs in  all  industries  to  all  degrees  should  be  considered  out  for  the  duration  of  the 
war,  and  the  differences  between  the  disputants  should  be  settled  by  the  peaceful 
procedures  of  mediation,  conciliation,  and  arbitration. 

The  instant  case  is  not  the  first  one  in  which  the  War  Labor  Board  has  passed 
upon  the  question  of  its  jurisdiction  over  a  given  dispute.  In  fact,  it  has  ruled 
on  the  issue  so  many  times  to  date  that  the  pattern  of  its  rulings  on  jurisdiction 
has  become  very  clear.  ,It  is  the  position  of  the  Board  that  the  question  of  its 
jurisdiction  over  a  given  labor  dispute  should  rest  entirely  upon  the  facts  of  that 
case.  Hence  the  Board  has  not  failed  in  any  case  to  make  a  very  careful  study  of 
the  nature  of  the  business  concerned,  the  source  and  destination  of  the  goods  pro- 
duced or  sold,  the  use  made  of  the  products  insofar  as  the  war  effort  is  concerned, 
the  influence  of  the  dispute  upon  the  economic  area  in  which  it  arises,  the  effect  of 
the  dispute  upon  manpower  problems  of  the  nation  if  a  strike  should  occur,  and 
the  importance  to  the  war  economy  of  the  country  of  maintaining  a  continuous 
operation  of  the  business  uninterrupted  by  a  strike  or  a  lock-out.     Among  the 
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many  factors  considered  by  the  Board  in  determining  the  question  as  to  its  juris- 
diction in  a  given  case,  the  Board  invariably  views  the  controversy  from  the  stand- 
point of  its  effect  on  civilian  morale.  It  gives  weight  to  the  needs  of  war  workers 
who  may  be  served  by  the  industry  or  business,  as  well  as  to  the  paramount  con- 
sideration of  the  war  needs  of  the  country  at  large. 

It  should  also  be  said  that  the  War  Labor  Board  has  taken  the  position  that  anv 
labor  dispute  which  may  properly  be  adjudged  a  "major  dispute,"  that  is,  one  which 
in  case  of  a  strike  or  lock-out  is  bound  to  directly  afiFect  not  only  a  large  number  of 
workers  involved  in  it,  but  also  will  affect  detrimentally,  both  directlv  and  in- 
directly, the  daily  lives  of  a  large  number  of  people,  is  one  which  in  light  of  war 
conditions  falls  under  the  jurisdiction  of  the  Board. 

The  decisions  of  the  Board  show  its  position  that  the  question  as  to  what  disputes 
do  or  do  not  "interrupt  work  which  contributes  to  the  effective  prosecution  of  the 
war"  is  not  one  which  can  be  determined  by  the  application  of  some  hard  and  fast 
rule.  The  cases  diflFer  one  from  another  in  many  respects,  and,  hence,  the  prob- 
lem beconaes  one  of  balancing  interests  and  passing  judgment  upon  degrees  of 
effects  which  the  various  disputes  have  upon  the  war  effort , 

In  case  No.  21,  involving  a  dispute  between  the  Hotel  Employers  Association  of 
San  Francisco,  California,  and  the  Hotel  Unions,  the  question  of  jurisdiction  of 
the  Board  was  raised.  In  taking  jurisdiction  of  that  case  the  Board  stated  in  a 
release  to  the  public : 

"The  Board  assumes  jurisdiction  of  the  strike  on  condition  that  the  picket 
lines  be  withdrawn  because  in  the  opinion  of  the  Board  the  significance  of 
this  particular  case  justifies  the  use  of  the  Board's  good  oflSces  in  finally  de- 
termining the  dispute. 

The  potentialities  inherent  in  this  particular  dispute,  the  effects  of  the 
dispute  upon  civilian  morale  in  a  war  port,  and  the  desirability  in  the  inter- 
ests of  the  public  of  settling  the  dispute  in  accordance  with  the  national  agree- 
ment that  there  shall  be  no  strikes  or  lock-outs,  are  the  controlling  reasons  for 
the  Board's  taking  jurisdiction  of  the  case." 

In  Case  No.  16,  in  the  matter  of  the  Federated  Fishing  Boats  of  New  England 
and  New  York,  Inc.,  and  the  Atlantic  Fishermen's  Union,  the  Board  took  juris- 
diction over  a  dispute  arising  out  of  the  failure  of  the  parties  to  agree  as  to  who 
should  pay  for  the  cost  of  an  insurance  policy  for  the  fishermen  while  engaged  in 
commercial  fishing.  In  taking  jurisdiction  of  the  case,  the  Board  recognized  the 
importance  of  continuing  the  fishing  operations  uninterrupted  by  a  strike  or  lock- 
out because  of  the  importance  of  fish^as  a  food  and  as  a  source  for  certain  vitamins 
and  drugs.  In  its  decision  on  the  case  at  the  time  its  jurisdiction  was  challenged, 
the  Board  stated  in  part: 

***  *  *  The  government  and  the  people  of  America  have  the  right  to 
expect  all  employers  and  all  labor  organizations  to  cooperate  fully  with  the 
national  understanding  which  was  entered  into  by  labor  and  employer  repre- 
sentatives at  the  recent  Presidential  conference  in  which  it  was  agreed  that 
labor  disputes  for  the  duration  of  the  war  would  be  settled  by  peaceful  means 
under  the  jurisdiction,  if  necessary,  of  the  National  War  Labor  Board  rather 
than  by  resort  to  economic  force.     *     *     ♦ 

"*  **  *  This  country  is  at  war,  and  the  events  in  that  war  to  date 
make  clear  that  we  cannot  condone  the  conduct  of  any  employer  or  labor 
group  in  America  that  places  its  selfish  welfare  above  the  interest  of  the 
country.     *     *     *" 

In  Case  No.  48,  involving  a  controversy  between  the  Toledo,  Peoria  and 
Western  Railroad  Company  and  certain  Railroad  Brotherhoods,  the  Company 
challenged  the  jurisdiction  of  the  War  Labor  Board  and  refused  to  abide  by  a 
decision  of  the  Board  to  arbitrate  its  dispute  with  the  Brotherhoods.  As  a 
result  of  its  continued  defiance,  it  became  necessary  for  the  Government  to  seize 
and  operate  the  railroad. 

In  passing  upon  the  question  as  to  its  jurisdiction  in  the  case,  the  Board  de- 
cided that  although  the  railroad  was  only  a  small  one  <Jf  a  little  more  than  200 
miles  in  length,  nevertheless,  a  maximum*  use  of  its  facilities  was  essential  to  the 
successful  prosecution  of  the  war,  and  the  then  existing  labor  dispute  was  pre- 
venting a  maximum  use  of  the  transportation  facilities  of  the  road  The  Board 
pointed  out  that  under  the  facts  and  circumstances  of  the  case,  such  a  private 
quarrel  between  the  Company  and  the  Union  could  not  be  allowed  to  continue 
in  the  midst  of  a  total  war  between  the  Axis  Powers  and  the  United  Nations, 
involving  the  future  of  the  Ignited  States  and  the  future  of  freedom  in  the  world. 
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The  Board  said:  "No  labor  union,  no  corporation,  no  spe?ial  or  private  hiterest 
whatsoever,  can  be  allowed  by  the  Government  of  the  people  to  break  down  a 
national  agreement  of  business  ^nd  labor  sponsored  by  the  Government  for  the 
peaceful  settlement  of  labor  disputes." 

In  Case  No.  35  in  the  matter  of  the  Inland  Steel  Company  and  the  Steel  Workers 
Organizing  Committee,  the  Board  ruled  on  its  jurisdiction  in  the  followuig  lan- 
guage: 

"In  Case  No.  35,  Inland  Steel  Company  and  the  Steel  Workers  Organising 
Committee,  C.  I.  O.,  under  the  Executive  Order,  this  Board  has  jurisdiction 
to  consider  all  labor  disputes  which  might  interrupt  work  which  contributes 
to  the  effective  prosecution  of  the  war,  including  labor  disputes  as  to  union 
status  such  as  the  one  raised  in  the  particular  case." 

By  this  decision  in  the  Steel  case  the  Board  made  clear  that  it  would  take  juris- 
diction over  so-called  union  security  or  union  status  issues  wnich  are  also  involved 
in  the  instant  case. 

In  Case  No.  91,  the  Board  took  jurisdiction  over  a  dispute  which  arose  m  New 
Orleans  between  the  New  Orleans  Laundrymen's  Club  and  certain  unions. 
Although  there  was  some  showing  in  the  case  that  the  laundries  served  members 
of  the  armed  forces  camped  in  that  area,  the  War  Labor  Board  rested  its  juris- 
diction primarily  upon  the  ramifying  effects  which  a  strike  of  a  large  number  of 
laundry  employees  in  New  Orleans  would  have  upon  the  economic  life  of  that 
area.  It  recognized  the  civilian  population  would  be  greatly  inconvenienced  by 
laundries  shut  down  with  resulting  negative  effects  on  morale.  There  would 
follow  an  attempt  to  employ  other  workers  in  order  to  break  the  strike  with  the 
danger  that  the  whole  affair  might  very  well  develop  into  a  very  serious  situation 
inimical  to  the  war  effort.  •,  ti    j 

In  Case  No.  7,  involving  a  dispute  between  the  Pacific  Fruit  and  Produce 
Companv  and  the  Fruit  and  Vegetable  Packers  and  Warehousmen's  Union,  the 
Board  took  jurisdiction  because  in  its  opinion  the  controversy  not  only  endan- 
gered the  preservation  of  quantities  of  perishable  fruit  needed  by  the  consuming 
public,  but  the  record  showed  that  the  dispute  had  spread  its  influence  to  miny 
communities  in  the  country  with  the  result  that  boycotts  were  interfering  with 
the  movement  of  truckloads  and  cars  of  apples. 

The  afore-mentioned  cases  are  only  a  few  which  illustrate  the  Board's  position 
upon  this  problem,  of  jurisdiction.  It  is  a  problem  which  cannot  be  resolved  by 
resorting  to  strained  legalistic  or  tortured  interpretations  of  the  language  of  the 
President's  Executive  Order  of  January  12,  1942.  There  is  no  room  for  doubt 
in  the  minds  of  reasonable  men  as  to  what  the  leader*  of  American  industry  and 
labor  intended  when  they  entered  into  the  understanding  with  the  President 
that  labor  disputes  should  be  settled  by  peaceful  means  for  the  duration  of  the 
war.  The  problem  of  resolving  the  question  of  jurisdiction  over  any  case  which 
comes  before  the  Board  necessitates  by  its  very  nature  a  common-sense  approach 
on  the  part  of  the  War  Labor  Board  to  the  end  of  satisfying  itself  by  clear  evidence 
as  to  whether  or  not  the  given  dispute  falls  within  the  spirit  and  meaning  of  the 
language  of  the  Executive  Order  of  January  12,  1942. 

These  are  days  when  the  Government  must  act  in  the  interests  of  maintaining 
to  the  maximum  extent  possible  a  smooth-working  war  economy  uninterrupted 
by  "industrial  civil  wars"  within  our  domestic  economy.  "We  cannot  win  this 
war,  at  least  without  an  unnecessary  loss  of  men,  if  as  a  nation  we  permit  em- 
ployers and  labor  organizations  to  disrupt  our  war  effort  by  strikes  and  lock-outs. 
This  particular  dispute  involves  so  many  employees,  and  would  affect  the  life 
of  a  very  important  industrial  center  to  such  a  degree,  that  there  is  no  doubt 
whatever  in  the  minds  of  the  members  of  the  Board  that  the  dispute  falls  within 
the  jurisdiction  of  the  Board. 

The  fallacy  of  the  position  on  jurisdiction  taken  by  the  Montgomery  Ward 
Company  before  the  Panel  of  the  Board  seems  clear  if  one  follows  it  Jo  its  logical 
conclusion.  What  the  position  of  the  Company  amounts  to  in  fact  is  that  it 
believes  it  should  be  allowed  in  these  times  to  fight  out  with  the  labor  organiza- 
tions in  its  plants  its  differences  with  those  organizations  over  such  issues  as  wages, 
conditions  of  employment,  union  security,  and  arbitration  machinery.  It  says 
in  effect  that  because  ^  has  been  the  long-established  policy  o'  the  Company  in 
peacetimes  not  to  agree  to  any  form  of  arbitration  of  its  differences  with  labor 
unions,  but  to  retain  to  itself  the  whole  determination  of  all  such  questions  within 
its  own  discretion,  therefore  it  intends  to  insist  upon  the  same  privileges  and  rights 
during  wartime. 
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The  Board  wishes  to  call  the  attention  of  the  Company  to  the  fact  that  it  is  one 
tiling  for  a  long-suffering  and  patient  public  to  stand  bv  during  peacetunes  while 
American  employers  and  labor  unions  settle  their  differences  by  contests  of  eco- 
nomic force  in  the  form  of  lock-outs  and  strikes,  but  it  is  quite  another  thing  to 
expect  the  American  public  or  its  government,  faced  with  the  vital  task  of  winning 
this  war,  to  stand  by  while  the  Montgomery  Ward  Company,  or  any  other  im- 
portant business  concern  carries  on  a  fight  with  labor  under  the  guise  that  it  has 
the  right  to  do  so  because  the  fight  doesn't  affect  the  prosecution  of  the  war. 

It  requires  little  argument  to  satisfy  the  great  body  of  American  citizens  that 
any  labor  dispute  which  is  likely  to  result  in  several  thousand  employees  going  out 
on  strike  in  such  a  vital  industrial  center  as  Chicago  is  a  dispute  which  is  bound 
to  affect  the  prosecution  of  the  war  in  a  multitude  of  ways  as  was  so  clearly  pointed 
out  by  the  report  of  the  Panel  in  this  case.  Likewise  it  would  not  be  difficult 
for  the  American  people  to  fix  the  responsibility  for  such  a  strike  in  case  it  should 
occur  if  the  Montgomery  Ward  Company  should  force  such  a  strike  by  refusing 
to  accede  to  the  jurisdiction  of  the  War  Labor  Board.  It  is  also  unnecessary  to 
argue  the  point  that  in  such  an  event  the  American  people  would  expect  their 
government  to  take  whatever  steps  might  be  necessary  to  carry  out  the  national 
understanding  that  labor  disputes  of  the  nature  of  the  one  in  this  case  should  be 
settled  by  peaceful  procedures.  It  should  be  recognized  bv  all  concerned  that 
the  jurisdiction  of  the  National  War  Labor  Board  stems  from  the  War  Powers 
of  the  President. 

The  National  War  I^abor  Board  is  very  conscious  of  the  great  trust  imposed 
upon  it  and  of  its  obligation  to  do  all  in  its  power  to  secure  the  willing  cooperation 
of  the  parties  involved  in  the  disputes  that  come  before  it.  It  urges  the  parties 
to  remember  that  in  this  war  the  interests  of  all  groups  within  our  country — labor, 
farmers,  employers,  professional  people,  government  officials;  ves,  all  American 
citizens  without  exception — are  mutual  interests  inseparable  and  inextricably 
entwined  one  with  another. 

We  must  all  be  willing  to  do  a  good  many  things  that  many  of  us  undoubtedly 
said  before  this  country  entered  into  the  war  we  would  never  do  or  agree  to  do. 
The  Board  appreciates  the  fact  that  prior  to  the  war  many  American  employers 
held  views  similar  to  those  which  have  been  announced  by  the  Montgomery  Ward 
Company  in  regard  to  settUng  labor  disputes  with  their  employees.  Likewise, 
the  Board  appreciates  the  fact  that  many  American  unions  prior  to  the  War  have 
strongly  opposed  some  of  the  procedures  which  the  Board,  acting  under  the 
national  industry-labor  agreement  and  the  Executive  Order  of  January  12,  1942, 
has  followed  in  settling  wartime  labor  disputes.  The  Board  does  not  question 
the  right  of  American  empfoyers  and  unions  during  times  of  peace  to  take  a  stand 
in  defense  of  some  principle  of  industrial  relations  which  they  consider  f  undametal 
and  to  fight  for  that  principle  even  though  it  may  result  in  great  costs  to  the  in- 
dustry or  to  the  union.  The  right  to  follow  such  a  coures  of  economic  action 
constitutes  one  of  the  freedoms  of  our  democratic  form  of  government.  However, 
such  freedom  of  action  has  now  been  voluntarily  surrendered  because  its  exercise 
during  a  time  of  war  would  threaten  the  existence  of  the  very  democratic  society 
with  the  freedoms  which  the  war  is  fought  to  protect. 

During  times  of  peace  an  employer  is  free  to  say  in  this  fight  with  the  Union, 
"I  prefer  to  close  out  my  business — yes,  lose  every  dollar  I  have  in  it — rather  than 
to  yield  to  what  I  think  is  an  unreasonable  demand  on  the  part  of  this  union." 
There  are  many  examples  of  industrial  struggles  in  this  country  during  recent 
years  in  which  American  employers  have  said  just  about  that  with  varying  results. 
In  some  instances  employers  who  have  taken  such  an  uncompromising  position 
have  won  their  fights  with  labor  at  least  for  a  time  but  with  varying  costs.  In 
other  instances  they  have  paid  the  penalty  of  financial  ruin  for  defending  what 
they  considered  to  be  a  "fundamental  principle."  The  spirit  of  "rugged  indi- 
vidualism" shown  by  many  of  the  leaders  of  American  industry  in  their  clashes 
with  labor ,^specially  during  the  past  twenty  years,  has  won  the  respect  of  many 
people.  At  least  this  has  been  true  when  the  public  has  been  satisfied  that  the 
employer  tactics  have  been  fair  and  free  of  abuses.  Americans  bv  and  large  enjoy 
a  controversy.  A  "good  industrial  fight"  put  on  by  a  hard-hitting  individualist, 
be  he  employer  or  union  leader,  has  been  tolerated  if  not  approved,  by  the  public 
on  the  ground  that  such  struggles  are  a  part  of  our  systeii  of  free  enterprise  and 
rugged  individualism.  '  • 

However,  such  a  so-called  policy  of  "rugged  individualism"  cannot  be  exercised 
without  qualifications  during  wartimes.  It  certainly  is  not  morally  proper  for 
an  employer  to  take  the  position  during  wartimes  that  he  will  fight  it  out  to  the 
finish  with  labor  even  if  he  has  to  close  down  his  business.  In  a  very  real  sense 
every  American  business  of  any  magnitude  these  days  is  vested  with  a  public 
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interest  and  employers,  as  well  as  unions,  must  expect  and  accept  such  curtail- 
ments of  their  freedom  of  action  as  may  be  necessary  in  the  interests  of  the  war 
program. 

Thus,  in  this  case  the  United  States  Government  cannot  permit  the  Montgom- 
ery Ward  Company  to  follow  a  course  of  complete  independence  of  action  in  set- 
tling this  dispute.  It  cannot  permit  the  Montgomery  Ward  Company  to  decide  for 
itself  as  to  whether  or  not  this  dispute  or  its  business  affects  the  prosecution  of  the 
war.  .      , 

Let  it  be  understood  that  the  War  Labor  Board  does  not  charge  or  mean  to  imply 
in  this  decision  that  the  Montgomery  Ward  Company  has  failed  in  any  way  to  date 
to  cooperate  with  the  Board  in  settling  this  dispute  in  accordance  with  the  terms  of 
the  Executive  Order  of  January  12,  1942.  It  certainly  had  the  right  to  raise  the 
issue  of  jurisdiction  for  final  determination  by  the  Board.  Now  that  the  Board 
has  decided  that  issue  by  determining  that  it  has  jurisdiction  of  the  dispute, 
it  assumes  and  takes  for  granted  that  the  Montgomery  Ward  Company  will  coop- 
erate with  the  United  States  Government  through  the  National  War  Labor  Board 
to  the  end  of  settling  this  dispute  by  peaceful  procedures  at  ^  very  early  date. 

B.  Issue  as  to  Wages. 

It  is  the  decision  of  the  War  Labor  Board  that  the  procedure  recommended  by 
the  Panel  in  its  unanimous  report  for  a  further  consideration  of  the  wage  issue 
should  be  approved.    The  Panel  states^_  .^^^_  Jji    "*  i-H^tf"^?^^'  fHK^m, 

*"  "  At  the  hearing  on  June  24th  the  parties  agreed  that,  if  the  Board  ruled  that 
it  had  jurisdiction,  an  adjourned  hearing  would  be  held  before  the  Panel  in 
Chicago  on  July  13th  and  that  in  the  meantime  an  investigator  should  be  ap- 
pointed by  the  Board  to  study  the  whole  wage  question  and  to  report  his  find- 
ings to  the  parties  before  the  July  13th  hearing  for  consideration  thereat.  It 
was  further  agreed  that  at  such  hearing  each  party  would  be  free  to  offer  addi- 
tional evidence  or  argument  with  respect  to  the  wage  issue  or  any  of  the  other 
issues  in  the  case. 

"This  agreement  was  made  by  the  Company  with  the  understrinding  that 
the  position  it  had  taken  regarding  the  Board's  jurisdiction  was  not  thereby 
waived.  Both  the  Company  and  the  Union  offered  to  cooperate  with  the  in- 
vestigator if  one  were  appointed,  and  to  assist  him  in  obtaining  the  necessary 
information. 

"The  Panel  recommends  that,  if  the  question  of  the  Board's  jurisdiction  is 
decided  in  the  affirmative,  an  investigator  should  be  appointed  to  study  and 
report  on  the  wage  issue  as  described  above." 

In  light  of  the  foregoing  recommendation  of  the  Panel  that  a  wage  study  should 
be  prepared  by  an  investigator  of  the  Board  to  be  submitted  to  the  parties  for  con- 
sideration by  them  at  a  further  hearing  of  the  Panel  to  be  held  on  July  13,  1942, 
the  National  War  Labor  Board  has  of  this  date  appointed  such  an  investigator 
under  instructions  to  proceed  forthwith  to  conduct  such  a  wage  study. 

Decision  by : 

Wayne  L.  Morse. 


National  War  Labor  Board 

[For  immediate  release,  August  1,  1942.] 

The  National  War  Labor  Board  today  unanimously  ordered  a  maintenance  of 
membership  clause  to  be  included  in  the  contract  between  the  S.  A.  Woods  Ma- 
chine Co.,  South  Boston,  Mass.,  and  the  United  Electrical,  Radio  and  Machine 
Workers  of  America,  C.  I.  O.     A  total  of  650  employees  are  involved. 

The  Board's  directive  order  also  provides  for  arbitration  of  all  disputes  under 
the  terms  of  the  contract  and  for  arbitration  of  all  disputes  arising  out  of  changes 
in  manufacturing  methods. 

In  writing  the  opinion  for  the  Board,  William  H.  Davis,  Chairman,  pointed  out 
that  the  union  had  demanded  a  union  shop  and  the  company  had  'nsisted  on  an 
open  shop.  The  Board,  however,  ordered  a  maintenance  of  membership  clause, 
which  requires  all  employees  who  are  members  of  the  union  at  the  time  the  clause 
becomes  effective  to  remain  members  for  the  duration  of  the  contract.  It  also 
requires  any  members  who  later  join  the  union  to  maintain  their  m^pabcrship. 

The  clause  provides  a  period  of  15  days  during  which  any  member  of  the  union 
can  withdraw  from  the  union  in  order  not  to  be  bound  by  the  clause.  It  also 
includes  a  provision  designed  to  protect  individual  workers  from  being  coerced 
into  membership  in  the  union. 
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In  his  opinion,  Mr.  Davis  pointed  out  that  the  employers  had  expressed  the 
view  that  unions  should  not  be  granted  maintenance  of  membership  clauses  unless 
they  were  responsible  and  democratically  operated.  The  public  members  of  the 
Board,  he  said,  agreed  with  the  employer  members  on  this  point  completely. 
He  explained  that  the  Board  had  satisfied  itself  in  this  case  that  the  union  was 
"responsible  and  was  operated  under  a  constitution  and  bvlaws  which  protected 
for  the  membership  their  normal  democratic  rights,"  and' that  the  Board,  as  a 
matter  of  practice,  requires  all  unions  to  submit  their  constitutions  and  bylaws. 

He  stated  that  the  employer  members  had  urged  that  the  Board  should  also, 
when  granting  a  maintenance  of  membership  clause,  require  unions  to  file  financial 
statements,  changes  of  officers,  and  other  data  from  time  to  time  with  the  Board. 
Likewise,  they  suggested,  he  said,  **that  the  Board  should  make  certain  positive 
requirements  relating  to  trade  unionism  in  general,  such  as  forbidding  unions  to 
contribute  to  political  campaigns."     Mr.  Davis  concluded  his  opinion  as  follows: 

"Quite  apart  from  any  opinion  as  to  the  desirability,  from  the  standpoint  of  the 
country  as  a  whole,  of  regulations  of  the  type  suggested  by  the  employer  members, 
it  seems  quite  clear  that  any  such  attempt  on  the  part  of  the  War  Labor  Board 
to  extend  a  continuing  control  by  the  Board  over  a  labor  union  would  be  to  in- 
dulge in  the  worst  vice  of  administrative  tribunals — an  attempt  to  extend  juris- 
diction beyond  the  frame  of  reference  under  which  the  tribunal  acts.  The  deci- 
sions of  the  Board  made  under  its  Executive  Order  to  finally  determine  labor  dis- 
puties  should  certainly  be  confined  to  provisions  which  establish  contractual  obli- 
gations between  the  parties  to  the  dispute." 

Roger  D.  Lapham  wrote  a  special  concurring  opinion,  which  was  also  signed  by 
R.  F.  Black,  the  other  employer  member  participating  in  this  case.  This  opinion, 
he  said,  explains  in  general  terms  the  affirmative  vote  on  maintenance  of  member- 
ship of  the  employer  members  in  this  case  and  also  in  the  case  of  the  Warner 
Automotive  Parts  Division,  Borg- Warner  Corporation. 

Mr.  Lapham  pointed  out  that  the  Board's  order  does  not  require  anyone  to 
join  the  union  but  does  require  those  who  are  members  as  of  August  16  to  remain 
members  in  good  standing  or  be  subject  to  discharge. 

Mr.  Lapham  concluded  that  the  granting  of  a  maintenance  of  membership 
clause  in  the  United  States  Rubber  Co.  case,  where,  he  said,  relations  between  the 
employer  and  union  were  excellent,  "fixes  a  pattern  applicable  to  all  employers." 
The  employer  members  of  the  Board  were  faced  with  the  alternative  of  continu- 
ing to  dissent  on  maintenance  of  membership  "except  in  certain  cases  where 
circumstances  have  clearly  justified  it  as  a  means  of  securing  uninterrupted  war 
production."  They  decided,  however,  he  said,  that  "constant  emphasis  on  dis- 
agreement could  serve  no  useful  purpose  in  this  critical  period." 

"However,"  his  opinion  continued,  "the  employer  members  wish  to  make  plain 
that  they  reserve  their  rights  to  reverse  or  revise  their  position  on  the  question 
of  maintenance  of  membership  at  any  time  and  in  any  case  coming  before  the 
Board,  particularly  when  they  think  because  of  some  sjpecial  facts  the  public  in- 
terest would  not  be  served  by  granting  maintenance  of  membership." 

He  asked  whether  the  Board  would  not  be  justifiably  charged  with  bias  unless 
it  insisted  that  unions  "which  seek  concessions  not  required  by  law,  assume  cer- 
tain simple  responsibilities  from  which,  so  far,  union  leaders  have  run  away?" 

Mr.  Lapham  asked  whether  the  Board  had  not  assumed  an  obligation  to  union 
members  in  ordering  maintenance  of  membership,  and  concluded  his  opinion  as 
follows: 

"Has  not  the  Board  assumed  a  further  responsibility  to  Mr.  John  Doe,  union 
worker  when  he  chooses  to  retain  his  union  membership?  If  the  union  Incomes 
insolvent  can  the  Board  say  that  it  is  not  concerned,  despite  the  fact  that  it  has 
ordered  Mr.  Doe  to  keep  up  his  payments  to  the  union? 

"We  assert  that  the  Board  should  be  concerned  with  the  rights  of  all  parties 
affected  by  its  order,  including  the  union  worker,  Mt.  John  Doe.  It  should 
assume  the  responsibility  of  knowing  whether  the  local  or  international  union  of 
which  Mr.  Doe  is  a  member  operates  under  a  proper  constitution  and  bylaws, 
whether  it  is  financially  sound  and  whether  it  pays  out  Mr.  Doe's  money  for 
political  purposes. 

"Briefly,  we  believe  that  the  interests  of  Mr.  John  Doe,  union  worker,  and  the 
interests  of  the  public  can  best  be  served  if  unions,  both  local  and  international, 
are  required  to  comply  with  certain  rules,  just  as  industry  generally  has  been 
compelled  tor  accept  regulatory  measure  designed  to  prevent  or  correct  abuses." 
The  directive  order  of  the  Board,  Mr.  Davis'  opinion,  the  concurring  opinion 
of  the  employer  members  and  the  panel  recommendations  are  attached. 
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National  War  Labor  Board, 

August  1,  1942. 

Case  No.  NWLB  160 

In  the  Matter  of  S.  A.  Woods,  Machine  Ctmpany,  South  Boston,  MassachuseUs, 
and  United  Electrical,  Radio  and  Machine  Workers  of  America,  C.  1.  O.,  Local 
No.  217 

The  Directive  Order  in  this  case  was  unanimously  approved  by  the  National 
War  Labdr  Board,  the  following  members  voting:  Wayne  L.  Morse,  Frank  P. 
Graham,  Robert  F.  Black,  Roger  D.  Lapham,  Martin  P.  Durkin,  and  Richard 
T.  Frankensteen.  Mr.  .William  H.  Davis,  Public  Member,  was  designated  to 
write  the  following  opinion  for  the  Board. 

OPINION 

This  case  involves  a  dispute  between  the  S.  A.  Woods  Machine  Company,  of 
South  Boston,  Massachusetts,  and  Local  217  of  the  United  Electrical,  Radio  and 
Machine  Workers  of  America,  C.  I.  O. 

It  was  certified  to  the  Board  on  May  16,  1942,  and  referred  to  a  Panel  consisting 
of  Alexander  H.  Frey,  representing  the  public,  John  U.  Barr,  representing  indus- 
try, apd  John  Green,  representing  labor.  The  Panel  held  hearings  on  May  29, 
30,  and  31,  and  thereafter  filed  unanimous  recommendations  with  the  Board  for 
the  disposition  of  the  four  issues  which  were  unresolved  by  mediation.  Three  of 
these  issues  concerned  relatively  unimportant  detail  and  need  no  discussion  here. 

With  respect  to  the  fourth  issue,  namely,  that  of  union  security,  the  Union  had 
demanded  a  union  shop  and  the  Company  had  insisted  on  an  open  shop.  The 
Panel  recommended  inclusion  in  the  contract  of  a  maintenance  of  membership 
clause  with  a  period  of  fifteen  days,  within  which  any  member  of  the  Union  might 
withdraw  from  the  Union  and  take  himself  out  of  the  operation  of  the  clause.* 
The  Board  unanimouslv  approved  this  recommendation  with  the  addition  of  a 
clause  designed  to  protect  individual  workers  from  being  coerced  into  the  Union. 

In  the  discussions  before  the  Board  of  the  maintenance  of  membership  clause, 
certain  general  considerations  were  brought  to  the  Board's  attention  which  seem 
worthy  of  note.     Briefly,  these  considerations  were  as  follows: 

1.  The  employer  members  expressed  their  view  that  the  maintenance  of  mem- 
bership clause  should  not  be  granted  to  a  union  in  a  particular  case  unless  the 
Board  was  satisfied  that  the  union  was  responsible  and  was  operated  according 
to  certain  weU-established  democratic  principles  under  its  constitution  and  by- 
iawe.  The  public  members  of  the  Board  agree  with  the  employer  members  in 
this  respect  completely.  . 

The  Board  in  granting  the  maintenance  of  membership  clause  m  this  particular 
case  satisfied  itself  that  the  Union  was  responsible  and  was  operated  under  con- 
stitution and  bylaws  which  protected  for  the  membership  their  normal  demo- 
cratic rights.  As  a  matter  of  practice,  the  Board  requires  a  submission  of  the 
constitution  and  bylaws  of  the  union  when  a  dispute  is  certified  to  the  Board. 

2.  The  employer  members  urged  that  in  addition  to  examining  the  particular 
union  involved  to  see  that  it  was  a  worthy  one,  the  Board  should  likewise  require 
as  a  condition  to  the  granting  of  a  maintenance  of  membership  clause,  an  obli- 
gation on  the  part  of  the  union  to  file  from  time  to  time  with  the  Board  financial 
statements,  changes  of  officers,  and  so  forth.  Likewise,  it  was  suggested  that  the 
Board  should  make  certain  positive  requirements  relating  to  trade  unionism  in 
general,  such  as  forbidding  unions  to  contribute  to  political  campaigns  and  related 

actions.  j     ■        *  ^u 

Quite  apart  from  anv  opinion  as  to  the  desirability,  from  the  standpoint  of  the 
country  as  a  whole,  of  regulations  of  the  type  suggested  by  the  employer  members, 
it  seems  quite  clear  that  any  such  attempt  on  the  part  of  the  War  Labor  Board 
to  extend  a  continuing  control  by  the  Board  over  a  labor  union  would  be  to 
indulge  in  the  worst  vice  of  administrative  tribunals — an  attempt  to  extend 
jurisdiction  beyond  the  frame  of  reference  under  which  the  tribunal  acts.  The 
decisions,  of  the.  Board  made  under  its  Executive  Order  to  finally  determine  labor 
disputes  should!  certainly  be  confined  to  provisions  which  establish  contractual 
obligations  between  the  parties  to  the  dispute. 

(S]    William  H.  Davis,  Chairman, 
Washington,  D.  C,  August  1,  1942. 
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National  War  Labor  Board, 

August  1,  1942. 
,   Case  No.  160 

In  the  Matter  of  S.  A.  Woods  Machine  Company  and  United  Electrical,  Radio 
and  Machine  Workers  of  America,  Local  272,  C.  I.  O. 

SPECIAL     CONCURRING     OPINION     WITH     RESPECT    TO    THE     UNION     SECURITY"    ISSUE 

We  owe  it  to  the  public  and  ourselves  to  explain  our  affirmative  vt>te  in  this 
case. 

The  Directive  Order  states  what  now  appears  to  be  the  Board's  standard 
maintenance  of  membership  clause.  The  Order  makes  plain  that  at  any  time 
within  the  next  15  days,  or  until  August  16,  1942,  any  employee  of  the  S.  A. 
Woods  Machine  Company  who  is  now  a  member  of  Local  272,  United  Electrical, 
Radio  and  Machine  Workers  of  America,  C.  I.  O.,  may  withdraw  or  resign  from 
that  local.  If  he  fails  to  withdraw  or  resign  before  August  16,  1942,  he  is  re- 
quired to  remain  a  member  in  good  standing  of  Local  272  until  the  expiration 
date  of  the  agreement.  If  such  withdrawal  or  resignation  of  any  employee  from 
this  union  is  disputed  then  such  employee  must  prove  the  validity  of  his  with- 
drawal or  resignation  before  the  arbiter  appointed  by  this  Board. 

We  emphasize  that  the  Directive  Order  does  not  require: 

(o)  Anyone  not  now  a  member  of  Local  272  to  join  that  local  in  order  to  hold 
his  job; 

(6)  Any  new  employee  to  join  Local  272  in  order  to  obtain  or  hold  his  job. 

The  Order  does  require,  however,  that: 

(o)  Anyone  who  is  a  member  of  Local  272  on  August  16,  must  remain  a  mem- 
ber in  good  standing  or  be  subject  to  discharge. 

(6)  Anyone  who  joins  Local  272  after  August  16,  1942,  must  remain  a  member 
4n  good  standing  or  be  subject  to  discharge. 

The  Directive  Order  also  provides  that  no  coercion  shall  be  exercised  by  the 
Union  in  securing  members. 

All  these  provisions  or  conditions  lapse  at  the  expiration  of  this  agreement. 

Recently  the  Board  discussed  a  maintenance  of  membership  clause  in  the 
U.  S.  Rubber  Company  case  (No.  180).  The  Board  voted  6-3,  the  three  em- 
ployer members  dissenting,  to  impose  upon  the  U.  S.  Rubber  Company  a  main- 
tenance of  membership  clause  similar  to  the  one  adopted  in  this  case. 

In  discussing  the  U.  S.  Rubber  Company  case  the  public  members  of  this 
Board  made  plain  their  belief: 

(a)  That  unionism  should  be  strengthened  and  made  more  responsible; 

(6)  That  the  Board's  policy  should  be  to  stabilize  unions  and  that  maintenance 
of  membership  was  one  way  to  do  it; 

(c)  That  maintenance  of  membership  was  a  means  of  securing  unions  against 
deterioration  and  that  in  this  period  of  stress  labor  organizations  should  be 
supported; 

(d)  That  insofar  as  employers  were  concerned  maintenance  of  membership 
should  be  required,  regardless  of  whether  employers  are  good,  bad  or  indifferent, 
or  are  prolabor,  antilabor  or  what  not. 

In  the  U.  S.  Rubber  Company  case  it  was  unanimously  conceded  that  the 
relations  between  employer  and  union  were  excellent  and  that  there  was  nothing 
in  the  record  of  the  company  per  se  that  justified  or  required  a  maintenance  of 
membership  clause.  The  employer  members  opposed  disturbing  the  existing 
amicable  relations  between  company  and  union,  fearing  an  adverse  effect  on 
production.  The  public  members,  however,  justified  the  imposition  of  a  standard 
maintenance  of  membership  clause  on  the  four  broad  grounds  above  stated. 

Presumably  the  granting  of  a  maintenance  of  membership  clause  in  the  U.  S, 
Rubber  Company  case  fixes  a  pattern  applicable  to  all  employers.  But  it  is 
yet  to  be  determined  if  such  a  pattern  will  be  applied  in  favor  of  all  unions,  whether 
they  be  responsible  or  irresponsible. 

When  it  came  to  a  vote  on  this  (S.  A.  Woods  Machine  Company)  case,  in  which 
the  three  members  of  the  mediation  panel  had  unanimously  recommended  a 
maintenance  of  membership  clause  the  employer  Board  members  were  faced 
with  a  choice  of  two  alternatives.  One  was  to  continue  to  vote  against  granting 
maintenance  of  membership  except  in  such  cases  where  circumstances  very 
clearly  justified  it  as  a  means  of  securing  uninterrupted  war  production.  The 
other  was  to  assent  on  the  grounds  that  nothing  constructive  could  be  gained  by 
continually  voting  no  as  a  matter  of  principle. 
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The  latter  course  was  chosen  in  the  belief  that  constant  emphasis  on  disagree- 
ment could  serve  no  useful  purpose  in  this  critical  period. 

However,  the  employer  members  wish  to  make  plain  that  they  reserve  their 
rights  to  reverse  or  revise  their  position  on  the  question  of  maintenance  of  mem- 
bership at  any  time  and  in  any  case  coming  before  the  Board,  particularly  when 
they  think  because  of  some  special  facts  the  public  interest  would  not  be  served 
bv  granting  maintenance  of  membership. 

'  If,  in  furtherance  of  its  policy  of  developing  more  reliable  unions,  the  Board 
continues  to  impose  maintenance  of  membership  (disregarding  the  factor  of 
whether  an  employer  is  good,  bad  or  indifferent)  will  it  not  be  compelled  to  give 
more  and  more  consideration  to  the  suggestions  made  by  the  employer  members 
in  their  dissenting  opinions  in  the  Caterpillar  Tractor  case  (No.  63)  and  the  Little 
Sted  cases  (No.  30,  31,  34  and  35)?  We  are  more  convinced  than  ever  that  the 
interests  of  the  public,  unions  and  union  members  demand  that  the  Board  insist 
that  such  unions  who  seek  maintenance  of  membership  from  this  Board  meet 
certain  requirements.  In  the  Little  Steel  cases  it  was  suggested  to  the  public 
members  of  the  Board  that  there  be  included  in  the  directive  orders  granting 
maintenance  of  membership  the  following  provisions: 

''The  Union,  on  or  before  the  effective  date  of  the  collective  agreements, 
shall  file  with  the  National  War  Labor  Board  a  copy  of  its  constitution  and 
bylaws,  and  a  list  of  its  present  officers,  and  shall  agree  that  during  the  lives 
of  the  collective  agreements: 

"  '(a)  It  will  file  with  the  Board  from  time  to  time,  and  as  pronaptly  as 
circumstances  will  permit,  notice  of  any  changes  in  its  constitution  and 
bylaws,  changes  in  official  personnel  of  the  union,  or  changes  in  its*dues  or 
initiation  fees; 

*'  '(6)  It  will  file  with  the  Board  semi-annually,  a  financial  statement  in 
such  detail  as  the  Board  may  require.' 

"The  reports  supplied  under  paragraphs  (a)  and  (h)  shall  become  public 
records.  They  shall  be  subject  to  inspection  by  any  member  of  the  luiion; 
by  the  employer  who  is  a  party  to  a  labor  dispute  with  said  union  certified 
to  this  Board,  and  under  rules  to  be  prescribed  by  the  Board,  by  any  otlier 
person,  including  officers  or  agents  of  the  Federal  Government. 

"That  shall  also  be  incorporated  in  the  collective  agreements,  an  under- 
taking by  the  union  that  it  will  not  during  the  life  of  the  agreement  make, 
assume,  guarantee,  repay,  or  participate  in  any  contribution,  subscription, 
pledge,  or  other  financial  obligation  to  any  political  party  or  candidate  for 
public  office." 

If  it  is  the  Board's  policy  to  foster  the  growth  of  more  responsible  unions,  why 
should  not  the  Board  act  accordingly? 

If  the  Board  grants  to  unions  the  advantage  of  maintenance  of  membership, 
why  should  it  not  require  certain  things  of  such  unions  who  seek  union  security? 

Will  not  the  Board  be  charged  with  bias,  and  justifiably  so,  unless  it  acts  in  a 
less  one-sided  fashion? 

Why  should  not  the  Board  insist  that  those  unions  which  seek  concessions  not 
required  by  law,  assume  certain  simple  responsibilities  from  which,  so  far,  union 
leaders  have  run  away? 

Has  not  the  Board  assumed  an  obligation  to  union  members  in  ordering  mainte- 
nance of  membership?  Take  the  case  of  Mr.  John  Doe,  union  worker.  In 
theory,  he  can  withdraw  from  the  union  within  the  15-day  escape  period.  But  the 
realist  must  admit  that  Mr.  Doe,  even  if  he  really  wants  to,  will  find  it  difficult 
to  resign  from  his  union.  There  is  an  old  saying,  "You're  in  the  army  now." 
If  he  does  not  withdraw  within  the  time  allotted,  the  Board  is  obligating  him  to 
pay  his  dues,  together  with  such  fines  and  assessments  as  may  be  imposed  by  the 
union.  Failure  to  keep  up  these  obligations  during  the  life  of  the  agreement  may 
mean  the  loss  of  his  job. 

Has  not  the  Board  assumed  a  further  responsibility  to  Mr.  John  Doe,  union 
worker,  when  he  chooses  to  retain  his  union  membership?  If  the  union  becomes 
insolvent  can  the  Board  say  that  it  is  not  concerned,  despite  the  fact  that  it  has 
ordered  Mr.  Doe  to  keep  up  his  payments  to  the  union? 

We  assert  that  the  Board  should  be  concerned  with  the  ri  '.its  of  all  parties 
affected  by  its  orders,  including  the  union  worker,  Mr.  John  Doe.  It  should 
assume  the  responsibility  of  knowing  whether  the  local  or  international  union  of 
which  Mr.  Doe  is  a  member  operates  under  a  proper  constitution  and  bylaws, 
whether  it  is  financially  sound  and  whether  it  pays  out  ^Ir.  Doe's  money  for 
political  purposes.  -2 
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Briefly,  we  believe  that  the  interests  of  Mr.  John  Doe,  union  worker,  and  the 
interests  of  the  public  can  begt  be  served  if  unions,  both  local  and  international, 
are  required  to  comply  with  certain  rules,  just  as  industry  generally  has  been 
compelled  to  accept  regulatory  measures  designed  to  prevent  or  correct  abuses. 

Roger  D.  Lapham. 
R.  F.  Black. 

Note. — The  views  set  forth  in  this  opipion  explain  in  general  terms  the  affirma- 
tive vote  for  the  three  voting  employer  members  with  respect  to  the  maintenance 
of  membership  clause  ordered  today  in  the  Warner  Automotive  Parts  Division, 
Borg  Warner  Corporation  (Case  No.  135). 


National  War  Labor  Board, 

July  3,  1942. 
Case  No.  160 

In  the  Matter  of  S.  A.  Woods  Machine  Co.  and  Local  272,  United  Electrical  Radio 

Machine  Workers  of  America  (C.  /.  0.) 

RECOMMENDATIONS 

The  members  of  the  Panel  unanimously  make  the  following  recommendations 
for  the  disposition  of  the  issues  in  this  case: 

1.  Union  Security. 

The  new  contract  shall  include  the  following  maintenance  of  membership 
provisions: 

"All  employee^  whom  the  Union  represents  for  purposes  of  collective  bar- 

faining  who,  15  days  after  the  date  of  the  Directive  Order  of  the  National  War 
.abor  Board  in  this  case,  are  members  of  the  Union  in  good  standing  in  accordance 
with  the  constitution  and  by-laws  of  the  Union,  and  those  employees  who  may 
thereafter  become  members  shall,  as  a  condition  of  employment,  remain  members 
of  the  Union  is  good  standing  during  the  life  of  the  agreement. 

'The  Union  shall  promptly  furnish  to  the  National  War  Labor  Board  a  notarized 
list  of  members  in  good  standing  15  days  after  the  date  of  the  Directive  Order.  If 
any  employee  named  on  that  list  asserts  that  he  withdrew  from  membership  in  the 
Union  prior  to  that  date,  the  assertion  or  dispute  shall  be  adjudicated  by  an 
arbiter  appointed  by  the  National  War  Labor  Board  whose  decision  shall  be 
final  and  binding  upon  the  Union  and  the  employee." 

2.  Arbitration  of  other  than  Discharge  Cases, 

The  new  contract  shall  include  the  following  arbitration  provision: 
"From  and  after  the  date  of  the  Directive  Order  of  the  National  War  Labor 
Board  in  this  case  all  disputes,  differences,  and  grievances  between  the  parties 
arising  under  the  terms  of  this  agreement,  but  not  including  any  desired  or  pro- 
posed changes  in  the  terms  of  this  agreement,  that  shall  not  have  beai  satisfac- 
torily settled  by  operation  of  the  grievance  procedure  provided  for  in  this  agree- 
ment shall,  upon  written  notification  by  either  party  to  the  other,  promptly  be 
submitted  to  arbitration  by  a  Board  of  Arbitrators.  The  Board  of  Arbitration 
shall  include  one  member  designated  by  the  Union  and  one  member  designated  by 
the  employer;  these  designations  shall  be  made  within  24  hours  after  the  receipt  of 
the  aforesaid  notification.  These  two  members  of  the  Board  of  Arbitration  shall 
attempt  to  agree  upon  a  third  arbitrator  who  shall  serve  as  Chairman  of  the 
Board.  Upon  their  failure  to  agree  within  24  hours  from  the  time  of  their  designa- 
tion, the  ConciliationService  of  the  United  States  Department  of  Labor  shall 
forthwith  be  requested  to  designate  the  third  member  who  shall  serve  as  Chairman 
of  the  Board.  At  the  conclusion  of  the  arbitration  proceeding  the  Chairman, 
after  consultation  with  the  other  members  of  the  Board,  shall  render  a  decision  and 
his  decision  shall  be  final  and  binding  upon  both  parties.  The  expenses  incident 
to  the  arbitrator  shall  be  borne  equally  by  the  Union  and  the  Company." 

S.  Changes  in  Standards. 

The  following  provision  is  to  be  included  in  the  new  contract: 

"From  and  after  the  date  of  the  Directive  Order  of  the  National  War  Labor 

Board  in  this  cse,  disputes,  differences,  or  grievances  arising  with  respect  to 

changes   in   st«»n  lards   resulting   from   changes   in   materials   or  manufacturing 

methods  or  from  the  establishment  of  a  new  product  or  the  introduction  of  a  new 
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type  of  machinery  that  shall  not  have  been  satisfactorily  settled  by  operation  of  the 
grievance  procedure  provided  for  in  this  agreement  shall  be  settled  in  the  following 

manner:  ^       ,     ,   »  ,  ..     ^.       •  j 

The  controversy  shall  be  submitted  to  a  Board  of  Arbitration  m  accordance 
with  the  arbitration  procedure  herein  set  forth,  but  the  Chairman  of  the  Boaid 
shall  be  authorized  to  determine  merely  whether  or  not  the  standard  or  satndards 
in  the  controversy  shall  be  subject  to  redetermination.  If  he  decides  that  such 
standard  or  standards  shall  be  redetermined,  the  matter  of  redetermination  shall 
be  promptly  submitted  by  him  to  a  committee  of  three  qualified  engineers,  one  to 
be  designated  by  the  Company,  one  by  the  Union  and  one  by  the  United  States 
Department  of  Labor.  A  decision  by  a  majority  of  the  members  of  this  committee 
shall  be  final  and  binding  upon  the  Union  and  the  Company.  Any  expenses 
incident  to  the  appointment  of  the  Chairman  of  the  Board  of  Arbitration  or  of  the 
member  of  the  committee  of  engineers  designated  by  the  United  States  Depart- 
ment of  Labor  shall  be  borne  equally  by  the  Union  and  by  the  Company." 

4.  Retroactivity  of  Promotion  of  Inspectors  to  May  5. 

The  provisions  relative  to  promotion,  heretofore  agreed  to  by  the  Company 
and  the  Union,  shall  be  applicable  to  all  the  employees  covered  thereby,  including 
inspectors,  as  of  June  29, 1942.  ^i.  ^  xi. 

It  is  the  unanimous  decision  of  the  Panel  in  the  above  entitled  matter  that  the 
issues  should  be  settled  in  accordance  with  the  foregoing  recommendations: 

Alexander  H.  Frey,  Representing  Public. 
John  U.  Barr,  Representing  Industry. 
John  Green,  Representing  Labor. 


Report 


STATEMENT 

1.  History  of  the  Case. 

Following  unsuccessful  efforts  by  the  parties  and  by  a  Federal  ConuUator  to 
adjust  the  issues  in  controversy,  this  case  was  certified  to  the  National  War  Labor 
Board  on  May  16,  1942.  On  May  29,  30,  and  31,  written  statements  of  position 
having  been  received  from  both  parties,  hearings  were  held  in  Washington  before 
Alexander  H.  Frey  sitting  as  mediator,  and  on  June  4,  5,  and  6  the  hearings  were 
resumed  in  Boston  before  the  same  mediator.  Upon  their  conclusion  the  parties 
agreed  to  submit  the  six  remaining  issues  to  a  fact-finding  panel. 

On  July  2,  1942,  the  Panel,  consisting  of  Alexander  H.  Frey  representing  the 
public,  John  U.  Barr  representing  industry,  and  John  Green  representing  labor, 
met  in  Washington  to  hear  oral  argument.  Prior  to  the  argument  the  issues  were 
further  reduced  from  six  to  four  and  one  of  these  was  practically  eliminated. 
Argument  was  finally  heard  on  union  security  (not  including  check-off),  changes 
in  standards,  arbitration  of  matters  other  than  discharges,  and  effective  date  of 
the  clause  relating  to  promotion  of  inspectors.. 

It  was  understood  that  the  Panel,  after  hearing  the  argument,  would  prepare 
recommendations  on  the  issues  in  dispute  and  submit  them  to  the  full  Board  for 
final  determination. 

2.  Parties  to  the  Dispute. 

S.  A.  Woods  Machine  Co.  (hereinafter  called  the  company),  a  Massachusetter 
Corporation,  has  two  plants  at  South  Boston,  Mass.  The  business  was  organize 
in  1844  and  in  normal  times  manufactures  woodworking  machinery  and  induction 
motors. 

Local  272  of  the  United  Electrical  Radio  and  Machine  Workers  of  America 
(hereinafter  called  the  Union)  is  an  industrial-type  union  affiliated  with  the  Con- 
gress of  Industrial  Organizations  and  admitting  to  membership  production  and 
maintenance  workers  and  inspectors  in  the  Shell  Department  of  S.  A.  Woods 
Machine  Co.  The  Union  on  May  5,  1941,  was  certified  by  the  National  Labor 
Relations  Board  as  the  exclusive  bargaining  agent  for  the  production  and  main- 
tenance employees  and  inspectors  in  the  Shell  Department. 

On  May  15th  of  the  same  year  the  Union  and  the  Company  entered  into  an 
agreement  for  the  above-mentioned  employees.  This  contract  provided  for  ex- 
clusive recognition  and  voluntary  check-off  as  well  as  a  ten  cent  increase  in  base 
rates,  and  further  provided  that  the  agreement  was  subject  to  automatic  renewal 
from  year  to  year  unless  written  notice  of  termination  was  given  thirty  days  before 
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expiration  date.  Within  the  time  provided  notice  was  duly  given  by  the  Union 
of  its  desire  to  renegotiate  and  amend  certain  of  the  terms  and  provisions  of  the 
agreement.  The  parties  not  having  been  able  to  reach  a  voluntary  agreement  on 
all  matters  and  a  study  possibility  being  imminent  the  Conciliation  Service  was 
called  in.  After  failure  to  settle  the  issues,  the  matter  was  certified  to  the  National 
War  Labor  Board. 

ISSUES   IN   DISPUTE 

1.   Union  Security  (Not  Including  Check-off).' 

(a)  Statement  of  the  Issue. — The  Union  has  requested  that  the  following  clause 
be  inserted  in  the  contract  to  be  signed  by  the  parties : 

"The  employer  agrees  to  keep  in  its  employ  only  members  of  the  Union 
in  good  standing.  In  the  event  new  help  is  required  the  Union  shall  be  called 
upon  to  supply  the  required  help.  If  the  Union  is  unable  to  furnish  such 
help  before  4  P.  M.  of  the  following  day,  the  employer  may  secure  the  help 
from  outside  sources,  provided  that  such  help  shall 

"(a)  make  application  at  Union  Headquarters  for  membership  within  24 
hours  after  starting  work  and 

''(b)  shall  join  the  Union  within  one  week  in  accrodance  with  the  bylaws 
of  the  Union." 

The  Company  refuses  to  include  this  provision  in  the  contract  under  negotiation. 

This  issue  does  not  include  the  question  of  check-off  because  the  parties  agreed 
in  the  mediation  which  preceded  the  Panel  hearing  to  continue  the  1941  arrange- 
ment of  a  voluntary  check-off  irrevocable  for  the  duration  of  the  contract. 

(6)  Position  of  the  Union. — Counsel  for  the  Union  contends  that  there  cannot 
be  adequate  union  security  without  a  union  shop.  In  support  of  this  demand  the 
following  arguments  were  advanced: 

(1)  Only  through  the  union  shop  can  labor  organizations  discipline  their  mem- 
bers and  carry  out  their  pledge  to  the  President  that  for  the  duration  of  the 
national  emergency  there  will  be  no  strikes.  Once  unions  acquire  sufficient 
organization  to  keep  the  men  in  line,  the  sporadic  outbreaks  of  outlaw  strikes 
which  occur  even  today  will  be  out  of  the  question. 

(2)  Maximum  production  is  only  possible  through  one  hundred  percent  organi- 
zations of  the  shop  so  that  such  groups  as  War  Production  Councils  can  function 
most  efficiently  and  cooperatively  with  management. 

(3)  Only  through  the  union  shop  can  the  employer's  antiunion  campaign,  with 
its  ruinous  effect  on  morale,  be  offset,  and  the  Union  rendered  sufficiently  secure 
so  that  it  can  concentrate  on  production  rather  than  worry  over  loss  of  strength. 
Counsel  charged  as  evidence  of  the  antiunion  campaign: 

(a)  Arbitrary  dismissal  (though  the  majority  were  subsequently  reinstated)  out 
of  a  total  of  52  discharged,  of  49  union  members  including  quite  a  few  shop 
stewards  and  union  officers; 

(b)  Hiring  of  antiunion  men  and  putting  them  into  jobs  over  old  well-qualified 
employees,  as  well  as  reinstatement  of  discharged  men  who  were  discovered  to  be 
nonunion  in  their  sympathies;  » 

(c)  Derogatory  remarks  by  Mr.  Dodge,  the  Company  President,  against  the 
War  Procuction  Council; 

(d)  A  charge  of  sabotage  against  the  local's  President  which  was  not  followed 
up  with  a  report  to  the  military  authorities. 

Counsel  further  argued  that  the  effectiveness  of  this  campaign  is  shown  by  a 
drop  in  union  membership  from  96%  in  March  to  77%  in  May  of  this  year. 

(c)  Position  of  the  Company. — The  Company's  answer  can  be  summarized  as 
follows : 

(1)  The  Union's  demand  for  a  union  shop  has  no  place  in  these  proceedings 
because  of  the  statement  by  President  Roosevelt  to  the  effect  that  no  governmental 
agency  would  impose  upon  employees  membership  in  a  labor  union  as  a  condition 
of  employment. 

(2)  If  the  charges  made  by  the  Union  such  as  discriminatory  hiring  and  firing 
are  true,  the  Company  would  be  violating  the  law.  Neither  the  courts  nor  the 
National  Labor  Relations  Board  are  slow  to  punish  such  infractions.  A  union 
shop  is  unnecessary  therefore  to  render  the  Union  secure  from  the  Company's 
alleged  illegal  activity. 

(3)  The  alleged  antiunion  campaign  is  mythical.  Morale  in  the  shop  has 
degenerated  but  this  came  about  only  after  production  began  on  the  S.  A.  P. 
(semi  armor  piercing)  shot  in  November  1941.  From  December  1941  until  April 
1942  when  time  studies  were  completed,  this  work  was  compensated  on  a  system 
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of  guaranteed  bonuses  which  resulted  in  the  men  being  overpaid.  As  a  conse- 
quence starting  as  early  as  January  1942  there  developed  an  inordmate  degree  of 
absenteeism.  Then  in  March  when  time  studies  were  being  made  to  deterimne 
standard  rate,  a  pronounced  slowdown  manifested  itself.  In  other  words  the  bad 
morale  came  about  not  as  a  result  of  antiunion  campaign  but  because  the  me 
reacted  adversely  to  the  new  productive  setup.  j^-^+^j 

m  Answering  the  Union  charges:  Of  52  discharges  alleged  42  are  admitted 
but  of  those  discharged  only  32  had  signed  voluntary  checkoff  cards  and  were 
known  to  the  Company  to  be  union  members.  Three  specific  discharges  alleged 
to  be  discriminatory  were  justified  on  grounds  of  incompetency  or  insubordination 
With  regard  to  discriminatory  hiring,  the  Company's  figures  although  somewhat 
confused  and  not  brought  up  to  date  indicate  that  during  the  month  of  January 
1942  eighteen  out  of  thirtv-six  new  employees  signed  the  check-off  cards.  Ihe 
sabotage  charge  against  the  Local's  President  was  reported  by  letters  to  the 
FBI  War  Department,  and  N,  L.  R.  B.  (These  letters  were  introduced  in 
evidence )  Any  statements  by  the  Company  President  were  not  directed  against 
the  union,  but  against  the  war  production  counsel.  u     „  «,    ^# 

(d)   Union  Rebuttal.— The  Ulnion  offered  the  following  evidence  by  way  of 

^^m**  While  the  absenteeism  of  last  winter  in  S.  A.  P.  production  may  have  been 
the  fault  of  the  men,  the  condition  since  April  20  (when  the  new  rates  went  into 
effect)  is  caused  by  the  men  being  so  underpaid  that  they  have  to  seek  other  jobs 
at  higher  wages,  and  because  the  work  on  the  S.  A.  P.  line  is  naore  exhausting 

(2)  The  "slowdown"  in  S.  A.  P.  production  if  it  exists  at  all  reflects  only  the 
arduous  charactor  of  the  Work,  which  involves  lifting  a  weight  practicaUy  twice  as 
heavy  as  that  involved  in  the  other  branches  of  the  Shell  Departnaent. 

(3)  If  the  Company  during  the  month  of  January  admittedly  hired  thirty-six 
men  and  only  fifty  percent  of  them  have  signed  voluntary  checkoff  cards,  the 
discrimination  has  been  substantiated.  At  this  time  (January)  over  eighty  per 
cent  of  the  old  employees  had  signed  the  check-off  cards.  Further  discrimination 
aDpears  from  an  examination  of  the  remainder  of  the  records  introduced  b v  the 
Companv  These  records  reveal  that  since  February  of  this  year  105  men  have 
been  hired  and  remained  in  the  Company's  employ,  but  the  Conapany  has  no 
check-off  cards  for  any  of  them.  Furthermore,  the  management  in  hiring  new 
men  significantly  neglected  to  avail  itself  of  a  hst  of  applicants  on  file  with  the 

^uf^^mscussion.— The  Company  has  argued  that  the  President  by  his  statement 
on  the  closed  snop  issue  has  formulated  a  policy  which  precludes  this  panel  as 
Dart  of  an  agency  created  by  Executive  order  from  recommending  any  such  type 
of  union  securitv.  The  Company  has  contended  further  that  since  the  closed 
shoD  may  not  be  imposed  and  since  the  Union  has  not  asked  for  any  lesser  degree 
of  union  securitv,  that  the  Board  has  no  alternative  but  to  leave  the  parties  m 
status  quo  with'^respect  to  this  issue.  The  Panel,  however,  makes  recommenda- 
tions on  its  own  findings  on  the  facts  as  it  sees  them  and  is  by  no  mea.ns  required 
to  make  these  recommendations  correspond  with  a  demand  of  one  of  the  parties. 
The  Panel  after  due  consideration  has  reached  the  unanimous  conclusion  that 
additional  union  security  is  necessary  for  the  following  reasons: 

(1)  Discriminatory  Hirinq.— The  record  on  this  point  is  by  no  means  clear, 
but  after  all  the  evidence  has  been  put  together  the  impression  takes  on  consider- 
a,ble  strength  that  certain  executives  of  the  Company  sought  to  weaken  the 
Union,  bv  hiring  men  unsvmpathetic  to  organization.  The  Lnion  Representa- 
tives, although  somewhat  unsure  of  their  details,  reported  that  one  of  the  Super- 
intendents had  been  hiring  a  group  of  men  without  using  the  company  s  lengthy 
application  list.  These  men,  with  only  one  exception,  have  remained  outside 
of  the  Union  at  a  time  when  the  plant  had  a  96%  membership,  feome  of  these 
men.  it  is  alleged,  were  put  into  positions  out  of  all  proportion  to  their  competency 
or  seniority.  These  allegations  were  at  no  time  squarely  denied  by  the  Company. 
In  fact,  the  Company's  own  employment  records  give  substance  to  the  Lmon 
testimony.  These  records  show  that  during  the  month  of  January  1942  at  a 
time  when  80%  of  the  plant  had  signed  check-off  cards  only  oO%  of  the  new 
employees  had  done  so.  Since  February,  105  men  still  in  the  employ  of  the 
Company  have  been  hired,  but  the  records  produced  by  the  Company  indicated 
that  none  of  them  have  signed  check-off  cards.  Although  these  figures  were 
submitted  by  the  Company,  a  possibility  of  inaccuracy  is  recognized  Ihe  Panel 
keUeves  that  insofar  as  there  has  been  any  Company  pohcy  in  hiring,  it  has 
definitely  leaned  toward  recruiting  men  who  have  been  unsympathetic  to  union 
membership. 
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(2)  Derogatory  Statements  by  Mr.  Dodge.— The  Union  charged  that  H.  C.  Dodge, 
^T*k^^"3Pl"'^T  President,  had  made  hostUe  and  derogatory  statements  about  th4 

Vr  *?  IX  u  ^  u*^  TT^*^  Production  Council.  Counsel  for  the  Company  appar- 
ently felt  that  the  Union's  charges  had  been  answered  when  he  said  "*  *  * 
L^*?!  j^  ^'^^i  yo"r  attention  to  the  fact  that  the  three  charges  made  against 
Mr.  Dodge  *  *  *  had  to  do  not  with  collective  bargaining,  not  with  any 
grievance,  not  with  any  condition  of  employment,  but  had  to  do  with  the  insistence 
of  Mr  Mattison  on  the  War  Production  Council,  and  when  he  (Mr.  Dodge)  said 
if  he  did  say  it,  it  was  none  of  the  Union's  damn  business  *  *  *  he  was 
referring  to  the  War  Production  CouncD."  This  statement  reveals  better  than 
any  other  the  lack  of  cooperation  which  the  Company  has  manifested  to  the 
Union.  1  he  thought  behind  the  statement  apparently  is  that  problems  involving 
pure  bargaining  but  no  others  may  be  treated  by  the  Union;  that  production  is  at 
aU  tunes  exclusively  the  province  of  management.  In  the  face  of  this  noncoop- 
erative  attitude,  the  Union  must  have  greater  security  to  enable  it  to  concen- 
trate upon  output  and  dismiss  employer  hostility  from  its  mind  so  lone  as  the 
war  lasts.  ° 

(3)  Loss  of  Membership.— Whether  or  not  Company  policy  brought  the  situ- 
ation about,  It  IS  an  uncontroverted  fact  that  Union  membership  in  the  Shell 
Department  fell  oflF  between  March  and  May  1942  from  96%  to  77%  Those 
were  the  same  months  in  which  the  S.  A.  P.  tune  studies  and  the  futile  renego- 
tiation for  the  1942  contract  took  place  as  well  as  the  alleged  discriminatory 
hu-mg.  Ihe  conclusion  seems  warranted  that  union  strength  regardless  of  the 
cause  is  today  seriously  on  the  wane. 

This  Panel  is  unanimously  of  the  opinion  that  the  Union  has  shown  itself  to 
be  a  responsible  organization  and  although  the  membership  is  at  present  over 
80%,  the  Union  is  by  no  means  secure.  The  Panel  therefore  recommends  the 
following  clause  as  appropriate  for  insertion  in  the  contract  between  the  parties 

ihe  new  contract  shall  include  the  following  maintenance  of  membershio 
provision :  ^ 

"All  enaployees  whom  the  Union  represents  for  purposes  of  collective  bargaining 
who,  15  days  after  the  date  of  the  Directive  Order  of  the  National  War  Labor 
Board  m  this  case,  are  members  of  the  Union  in  good  standing  in  accordance 
with  the  constitution  and  bylaws  of  the  Union,  and  those  employees  who  may 
thereafter  become  members  shall,  as  a  condition  of  employment,  remain  membere 
of  the  Union  in  good  standing  during  the  life  of  the  agreement 
•  "7^^^  Union  shall  promptly  furnish  to  the  National  War  Labor  Board  a  notar- 
ized list  of  members  in  good  standing  15  days  after  the  date  of  the  Directive  Order 
If  any  employee  named  on  that  list  asserts  that  he  withdrew  from  membership 
in  the  Union  prior  to  that  date,  the  assertion  or  dispute  shall  be  adjudicated  by 
an  arbiter  appointed  by  the  National  War  Labor  Board  whose  decision  shall  be 
final  and  binding  upon  the  Union  and  the  employee." 

2.  Arbitration  of  other  than  discharge  cases. 

{A)  Statement  of  the  /sst/e.— The  contract  of  May  5,  1941  contained  no  pro- 
vision whatever  for  arbitration. 

At  the  negotiations  for  the  1942  contract  the  Union  presented  a  demand  that 
all  disputes  arising  under  the  terms  of  the  contract  should  be  arbitrated  After 
mediation  the  Company  agreed  to  arbitrate  grievances  arising  from  discharges 
but  no  others.  ^■ 

The  Union  in  its  draft  contract  has  proposed  the  inclusion  of  the  foUowine 
clause:  * 

"All  disputes,  differences,  and  grievances  between  the  parties,  under  the  terms 
of  this  agreement,  but  not  including  any  desired  or  proposed  change  in  the  terms 
of  this  agreement  that  shall  not  have  been  satisfactorilv  settled  under  the  above 
procedure  shall  be  promptly  submitted  to  arbitration  by  a  Board  of  Arbitrators 
I  he  Board  of  Arbitrators  shall  consist  of  one  member  selected  by  the  Union  and 
one  member  selected  by  the  employer.  These  two  members  of  the  Board  of 
Arbitrators  shall  attempt  to  agree  upon  a  neutral  arbitrator.  Upon  failure  to 
agree  within  24  hours  the  local  representative  of  the  United  States  Conciliation 
service  shall  serve  as  the  third  member  of  the  Arbitration  Board.  A  decision  of 
the  majority  of  the  Board  shall  be  final  and  binding  upon  both  parties." 

The  Company  has  made  no  reply  or  counterproposal  except  to  indicate  its 
unwillingness  to  arbitrate  any  matters  but  those  involving  discharges 

(6)  Position  of  the  linion.—The  Union  takes  the  position  that  the  contract 
must  provide  for  arbitration  of  all  disputes  arising  under  the  terms  of  the  agree* 
ment.  Otherwise,  the  W  ar  Labor  Board  inevitably  lavs  itself  open  to  a  bdrrage 
of  cases  emanating  from  the  same  plant.     This  is  pafticularlv  true  today  when 
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labor  having  abandoned  its  right  to  strike  tends  to  think  of  the  War  Labor  Board 
as  practicallv  its  sole  recourse. 

The  Union  pointed  out  that  neither  renegotiation  nor  matters  outside  the 
contract's  terms  would  ever  be  a  subject  of  arbitration.  However,  grievances 
arising  over  interpretation  of  language  often  require  the  machinery  of  arbitration 
as  a  safety  valve  through  which  excess  pressure  and  tension  can  escape. 

(c)  Position  of  the  Company. — The  Company  argues  that  a  general  arbitration 
clause  will  inevitably  result  in  a  union  endeavor  to  arbitrate  every  problem  in  the 
shop;  general  arbitration  is  said  to  be  unnecessary  because  with  the  exception  of 
the  questions  raised  by  discharges  and  the  standards  of  production  (which  will  be 
taken  up  as  the  next  issue)  the  problems  are  not  of  an  arbitrable  nature.  This 
fact  has  according  to  the  Company  been  borne  out  by  its  fourteen  months  of 
bargaining  history.  . 

id)  Discussion. — In  this  case  the  relationship  between  the  parties  has  not  been 
replete  with  harmonv.  There  have  been  differences  in  the  past  which  no  Board 
Order  or  contract  can  dissipate  in  their  entirety.  The  Company  still  is  extremely 
jealous  of  anv  encroachment  by  the  Union  upon  management  prerogatives; 
whereas  the  Union  has  a  conviction  that  the  Comimny  is  determined  to  undermine 
their  organization.  With  such  a  situation  it  is  only  natural  that,  especially  in 
wartime,  a  machinery  should  be  set  up  to  dispose  of  these  differences  in  an  orderly 
and  expeditious  matter.  Since  this  machinery  has  alreadv  oeen  provided  for  in 
discharge  cases,  it  seems  eminently  reasonable  to  apply  it  to  all  disputes  arising 
under  the  terms  of  the  contract. 

While  agreeing  with  the  Union's  general  position  on  this  issue,  the  panel  recom- 
mends two  changes  in  the  clause  as  proposed.  In  the  first  place  the  selection  of 
the  "local  representative  of  the  United  States  Conciliation  Service"  is  probably 
unwise.  With  this  fact  in  mind  the  panel  recommends  a  substantial  incorporation 
of  the  language  used  by  the  parties  in  the  clause  covering  arbitration  of  discharge 
cases.  This  clause  provides  for  one  employer  and  one  employee  member.  It 
then  goes  on  to  sav,  "These  two  members  of  the  Board  of  Arbitration  shall  attempt 
to  agree  upon  a  third  arbitrator.  Upon  failure  to  agree  within  24  hours,  the 
Conciliation  Service  of  the  United  States  Department  of  Labor  shall  forthwith 
be  requested  to  designate  the  third  member."  The  realm  of  choice  is  thus  ex- 
panded so  that  the  parties  are  not  required  to  accept  a  local  individual. 

Furthermore  the  Panel  feels  that  to  speak  of  a  "majority"  in  an  Arbitraiion 
Board  that  has  two  admittedly  partisan  members  does  not  accurately  describe 
the  situation.  For  if  the  case  has  had  to  be  arbitrated,  the  likelihood  of  employer 
and  employee  members  agreeing  on  a  decision  is  slight,  the  partisan  members 
become  virtual  litigants  before  the  impartial  arbitrator,  while  the  latters'  beconae 
more  or  less  that  of  an  umpire.  With  such  a  situation  a  dissenting  opinion  is 
almost  inevitable.  On  the  other  hand  if  there  is  only  a  single  arbitrator  he  may 
because  of  inadequate  comprehension  of  the  problem  reach  a  result  that  bears  too 
little  relation  to  what  either  side  desires.  Therefore  the  Panel  recommends  in 
effect  a  three-man  board  with  only  one  voting  member,  the  other  two  to  act 
simply  in  an  advisory  and  consultative  capacity.  Thus  there  can  be  no  dissenting 
opinions  and  the  Chairman  will  be  aided  in  rendering  a  decision  which  meets  the 
needs  of  the  situation.     The  full  recommendation  is  as  follows: 

The  new  contract  shall  include  the  following  aroitration  provision : 

"From  and  after  the  date  of  the  Directive  Order  of  the  National  V  ar  Labor 
Board  in  this  case  all  disputes,  differences,  and  grievances  between  the  parties 
arising  under  the  terms  of  this  agreement,  but  not  including  any  desired  or  pro- 
posed changes  in  the  terms  of  this  agreement,  that  shall  not  have  been  satisfac- 
torily settled  by  operation  of  the  grievance  procedure  provided  for  in  this  agree- 
ment shall,  upon  written  notification  by  either  party  to  the  other,  promptly  be 
submitted  to  arbitration  by  a  Board  of  Arbitrators.  The  Board  of  Arbitration 
shall  include  one  member  designated  by  the  Union  and  one  member  designated 
by  the  employer;  these  designations  shall  be  made  within  24  hours  after  the 
receipt  of  the  aforesaid  notification.  These  two  members  of  the  Board  of  Arbitra- 
tion shall  attempt  to  agree  upon  a  third  arbitrator  who  shall  serve  as  Chairman 
of  the  Board.  Upon  their  failure  to  agree  within  24  hours  from  the  time  of  their 
designation,  the  Conciliation  Service  of  the  United  States  Department  of  Labor 
shall  forthwith  be  requested  to  designate  the  third  member  who  shall  serve  as 
Chairman  of  the  Board.  At  the  conclusion  of  the  arbitration  proceeding  the 
Chairman,  after  consultation  with  the  other  members  of  the  Board,  shall  render 
a  decision  and  his  decision  shall  be  final  and  binding  upon  both  parties.  The 
expenses  incident  te  the  arbitrator  shall  be  borne  equally  by  the  Union  and  the 
Company." 

63927—44 38 


590    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

« 

S.  Changes  in  Standards. 

(0)  Statement  of  the  Issue.— The  1941  contract  contained  no  provision  relating 
to  changes  in  the  standard  rates  of  production  in  the  case  of  either:  (a)  A  change 
of  materials  or  manufacturing  methods,  or  (b)  the  establishment  of  a  new  product 
or  addition  of  a  new  type  of  machine.  A  standard  rate  of  production  is  supposedly 
the  efficiency  of  an  average  machine  operator  exerting  an  average  or  normal 
amount  of  effort  and  only  when  an  operator  exceeds  such  standard  does  he  earn 
an  incentive  bonus  or  premium. 

Counsel  for  the  Union  in  his  oral  argument  before  the  Panel  stated  the  Union's 
demand.  "We  propose  that  in  the  event  that  no  agreement  is  reached  on  changes 
in  standards  or  rates,  or  establishing  of  new  standards  on  new  products,  that  a 
tripartite  commission  of  technical  engineers  be  set  up  to  which  the  dispute  is 
referred.  This  tripartite  commission  is  to  consist  of  one  engineer  selected  by  the 
Company,  one  by  the  Union  and  one  by  the  Government,  and  that  their  findings 
shall  be  binding  upon  both  parties." 

The  Company  has  persistently  maintained  that  the  problem  of  standards  is 
one  of  engineering,  and  as  such  is  exclusively  the  province  of  management. 

(6)  Position  of  the  Union. — The  Union  argued: 

(1)  That  the  mere  fact  that  the  problem  is  a  technical  one  should  not  remove 
it  entirely  from  the  sphere  of  union  influence  when  the  particular  standard  that 
may  be  set  can  exert  such  a  drastic  effect  on  the  workers'  income. 

•      (2)  That  engineers  designated  by  the  Union  are  fully  as  qualified  to  set  the 
standards  as  those  hired  by  the  Company. 

(3)  That  a  tripartite  commission  provides  the  most  equitable  way  of  treating 
the  issue. 

(c)  Position  of  the  Company. — The  Company's  counsel  said  that  not  only  were 
these  problems  inappropriate  for  bargaining,  arbitration,  or  any  other  sphere  in 
which  the  Union  participated,  but  that  mutual  solutions  of  these  problems  had 
been  attempted  previously  without  success.  Consequently  this  policy  had  to 
be  abandoned. 

(d)  Discussion. — All  of  the  arguments  in  favor  of  general  arbitration  of  griev- 
ances apply  equally  here.  That  the  problem  is  an  engineering  one  means  only 
that  the  arbitrators  must  be  professionals  with  technical  knowledge.  If  anything 
arbitration  is  needed  even  more  in  the  field  of  standard  rates  ^han  elsewhere 
because  it  is  precisely  here  that  most  of  the  ill  feeling  between  Company  and 
Union  has  developed  in  the  past  few  months. 

The  Panel  recognizes  the  expense  and  delay  incident  to  time  studies.  There- 
fore, its  recommendations  provide  that  before  the  engineers  are  called  on  the 
scene  a  three-man  board  of  lay  arbitrators  will  first  decide  whether  there  is  any 
prima  facie  necessity  for  a  change  in  the  standards.  If  that  board  decides  in  the 
negative,  the  standards  remain  as  they  are  and  the  engineers  are  not  summoned. 
The  full  recommendation  follows: 

The  following  provision  is  to  be  included  in  the  new  contract: 

"From  and  after  the  date  of  the  Directive  Order  of  the  National  War  Labor 
Board  in  this  case,  disputes,  differences  or  grievances  arising  with  resepct  to 
changes  in  standards  resulting  from  changes  in  materials  or  manufacturing 
methods  or  from  the  establishment  of  a  new  product  or  the  introduction  of  a  new 
type  of  machinery  that  shall  not  have  been  satisfactorily  settled  by  operation  of 
the  grievance  procedure  provided  for  in  this  agreement  shall  be  settled  in  the 
following  manner: 

"The  controversy  shall  be  submitted  to  a  Board  of  Arbitration  in  accordance 
with  the  arbitration  procedure  herein  set  forth,  but  the  Chairman  of  the  Board 
shall  be  authorized  to  determine  merely  whether  or  not  the  standard  or  standards 
in  controversy  shall  be  subject  to  redetermination.  If  he  decides  that  such  stand- 
ard or  standards  shall  be  redetermined,  the  matter  of  redetermination  shall  be 
promptly  submitted  by  him  to  a  committee  of  three  qualified  engineers,  one  to  be 
designated  by  the  Company,  one  by  the  Union  and  one  by  the  United  States 
Department  of  Labor.  A  decision  by  a  majority  of  the  members  of  this  committee 
shall  be  final  and  binding  upon  the  Union  and  the  Company.  Any  expenses 
incident  to  the  appointment  of  the  Chairman  of  the  Board  or  Arbitration  or  of 
the  member  of  the  committee  of  engineers  designatied  by  the  United  States  De- 
partment of  Labor  shall  be  borne  equally  by  the  Union  and  by  the  Company." 

4-  Retroactivity  of  Promotion  by  Seniority  as  Applied  to  Inspectors. 

(a)  Statement  of  the  Issue. — In  the  last  few  days  of  June  1942  the  Company 
and  the  Union  worked  out  a  system  whereby  promotions  in  the  Shell  Department 
were  to  be  made  in  accordance  with  the  provisions  of  an  agreed  "promotion 
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ladder."     For  this  purpose  the  Department  was  divided  into  twenty-eight  job 
classifications 

At  the  start  of  the  Panel  hearing  on  July  2,  the  Union  demanded  that  this 
system  be  put  into  effect  for  operators,  set-up  men,  and  inspectors  as  of  May  5th. 
Subsequently  the  Union  agreed  to  limit  this  demand  to  inspectors  only. 
►  The  Company  maintained  that  an  informal  agreement  had  been  reached  with 
the  Union  organizer  that  the  new  scheme  of  promotions  should  go  into  effect  for 
everyone  affected  as  of  June  29. 

(6)  Position  of  the  Lnion. — The  Union  argued  that — 

(1)  This  issue  was  an  important  one  with  regard  to  the  morale  of  the  men. 

(2)  May  5  was  the  logical  date  to  which  the  promotion  provisions  should  be 
retroactive  because  that  was  the  effective  date  of  the  1941  contract. 

(3)  The  rearrangement  of  inspectors  unlike  that  of  operators  or  set-up  men 
did  not  involve  any  problem  of  training  because  the  jobs  were  virtually  inter- 
changeable. 

(c)  Position  of  the  Company. — The  Company  argued  that — 

(1)  The  issue  was  greatly  exaggerated  in  importance  because  only  a  few  men 

were  involved.  .  ,      , « . , 

(2)  May  5  now  has  no  more  significance  than  any  other  date  smce  the  1941 
contract  has  already  been  extended  to  July  5,  and  the  contract  yet  to  be  signed 
has  various  different  dates  of  retroactivity. 

(3)  Rearrangement  of  any  skilled  man  involves  a  considerable  amount  of 

training.  ^      ,        „        .    ,  . 

(4)  It  would  be  unfair  to  single  out  any  particular  group  for  benefits  of  this 

(d)  Discussion. — The  hearing  brought  out  the  fact  that  only  two  men  had 
been  passed  over  since  May  5  through  promotions  that  were  out  of  line,  and  that 
one  of  these  grievances  had  been  adjusted.  The  Union  representatives  thought 
that  there  were  approximately  eight  more  who  had  been  hired  after  May  5  and 
given  superior  jobs.     When  questioned,  however,  they  were  unable  to  furnish 

any  details. 

The  Panel  believes  that  this  issue  presents  no  serious  problem;  that  given  a 
little  time  it  will  solve  itself.     The  recommendation  specifies  that — 

The  provisions  relative  to  promotion,  heretofore  agreed  to  by  the  Company 
and  the  Union,  shall  be  applicable  to  all  the  employees  covered  thereby,  including 
inspectors,  as  of  June  29,  1942. 

National  War  Labor  Board, 

August  1,  19Ji2. 

Case  No.  160 

In  the  Matter  of:  S.  A.  Woods  Machine  Company  and  United  Electrical,  Radio, 
and  Machine  Workers  of  America,  C.  I.  0.,  Local  272 

DIRECTIVE    ORDER 

Under  the  provisions  of  Paragraph  3  of  the  Executive  Order  of  January  12, 
1942,  the  report  and  recommendations  of  the  Panel  in  the  above-entitled  case 
are  herebv  approved  as  amended  and  made  the  Directive  Order  of  the  National 
War  Labor  Board.     A  copy  of  the  report  is  attached. 

1.   Union  Security. 

The  union  security  clause  shall  be  amended  to  read  as  follows: 
"All  employees  who,  15  days  after  the  date  of  the  Directive  Order  of  the 
National  War  Labor  Board  in  this  case  are  members  of  the  Union  in  good  standing 
in  accordance  with  the  constitution  and  bylaws  of  the  Union,  and  those  em- 
ployees who  may  thereafter  become  members  shall,  during  the  life  of  the  agree- 
ment, as  a  condition  of  employment,  remain  members  of  the  Union  in  good 

standing. 

"The  Union  shall  promptly  furnish  to  the  National  War  Labor  Board  and  to 
the  Company  a  notarized  list  of  members  in  good  standing  15  days  after  the  date 
of  the  Directive  Order.  If  any  employee  named  on  that  list  asserts  that  he 
withdrew  from  membership  in  the  Union  prior  to  that  date  and  any  dispute 
arises,  the  assertion  or  dispute  shall  be  adjudicated  by  an  arbiter  appointed  by 
the  National  War  Labor  Board  whose  decision  shall  be  final  and  binding  upon 
the  Union  and  the  employees. 
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"The  Union  agrees  that  neither  it  nor  any  of  its  officers  or  members  will  intimi- 
date or  coerce  employees  into  membership  in  the  Union.  If  anv  dispute  arises 
(as  to  Ahether  there  has  been  any  violation  of  this  pledge  or  whether  any  em- 
ployee aflfected  by  this  clause  has  been  deprived  of  good  standing  in  any  wav 
contrary  to  the  constitution  and  bvlaws  of  the  Union)  the  dispute  shall  be 
regarded  as  a  grievance  and  submitted  to  the  grievance  machinery." 

£.  Arbitration  of  other  than  Discharge  Cases. 

The  new  contract  shall  include  the  following  arbitration  provision: 
"From  and  after  the  date  of  the  Directive  Order  of  the  National  War  Labor 
Board  m  this  case  all  disputes,  differences,  and  grievances  between  the  parties 
arising  under  the  terms  of  this  agreement,  but  not  including  any  desired  or  pro- 
posed changes  in  the  terms  of  this  agreement,  that  shall  not  have  been  satis- 
factorily settled  by  operation  of  the  grievance  procedure  provided  for  in  this 
agreement  shall,  upon  written  notification  bv  either  party  to  the  other,  promptly 
be  submitted  to  arbitration  by  a  Board  of  Arbitrators.     The  Board  of  Arbi- 
tration shall  include  one  member  designated  bv  the  Union  and  one  member 
designated  by  the  employer;  these  designations  shall  be  made  within  24  hours 
after  the  receipt  of  the  aforesaid  notification.     These  two  members  of  the  Board 
of  Arbitration  shall  attempt  to  agree  upon  a  third  arbitrator  who  shall  serve  as 
Chairman  of  the  Board.     Upon  their  failure  to  agree  within  24  hours  from  the 
time  of  their  designation,  the  Conciliation  Service  of  the  United  States  Depart- 
ment of  Labor  shall  forthwith  be  requested  to  designate  the  third  member  who 
shall  serve  as  Chairman  of  the  Board.     At  the  conclusion  of  the  arbitration 
proceeding  the  Chairman,  after  consultation  with  the  other  members  of  the 
Board,  shall  render  a  decision  and  his  decision  shall  be  final  and  binding  upon  both 
parties.     The  expenses  incident  to  the  arbitrator  shall  be  borne  equally  by  the 
Union  and  the  Company." 

3.  Changes  in  Standards. 

The  following  provision  is  to  be  included  in  the  new  contract: 
"From  and  after  the  date  of  the  Directive  Order  of  the  National  War  Labor 
Board  in  this  case,  dilutes,  differences,  or  grievances  arising  with  respect  to 
changes  in  standards  resulting  from  changes  in  materials  or  manufacturing 
methods  or  from  the  establishment  of  a  new  product  or  the  introduction  of  a  new- 
type  of  machinery  that  shall  not  have  been  satisfactorily  settled  by  operation  of 
the  grievance  procedure  provided  for  in  this  agreement  shaU  be  settled  in  the 
following  manner: 

"The  controversy  shall  be  submitted  to  a  Board  of  Arbitration  in  accordance 
with  the  arbitration  procedure  herein  set  forth,  but  the  Chairman  of  the  Board 
shall  be  authorized  to  determine  merely  whether  or  not  the  standard  or  standards 
in  the  controversy  shall  be  subject  to  redetermination.  If  he  decides  that  such 
standard  or  standards  shall  be  redetermined,  the  matter  of  redetermination 
shall  be  promptly  submitted  by  him  to  a  committee  of  three  qualified  engineers, 
one  to  b.!  designated  by  the  Company,  one  by  the  Union  and  one  bv  the  United 
States  Department  of  Labor.  A  decision  by'  a  majority  of  the  members  of  this 
committije  shall  be  final  and  binding  upon  the  Union  and  the  Company.  Any 
expenses  incident  to  the  appointment  of  the  Chairman  of  the  Board  of  Arbi- 
tration or  of  the  member  of  the  committee  of  engineers  designated  by  the  United 
States  Department  of  Labor  shall  be  borne  equally  by  the  Union  and  by  the 
Company." 

4.  Retroactivity  of  Promotion  of  Inspectors  to  May  5. 

The  provisions  relative  to  promotion,  heretofore  agreed  to  by  the  Company 
and  the  Union,  shall  be  applicable  to  all  the  emplovees  covered  therebv,  including 
inspectors,  as  of  June  29,  1942. 

Robert  F.  Black. 

Martin  P.  Durkin. 

Richard  T.  Frankensteen. 

Wayne  L.  Morse. 

Frank  P.  Graham. 

Roger  D.  Lapham. 
[seal] 
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National  War  Labor  Board 

[For  immediate  release,  November  7,  1942,]  ,      xt    •       i   iir 

Following  the  unanimous  recommendations  of  its  panel,  the  National  War 
Labor  Board  today  unanimously  directed  Montgomery  Ward  &  Co.,  Inc.,  to 
include  provisions  for  union  security,  arbitration,  and  seniority  in  its  agreement 
with  the  United  Mail  Order,  Warehouse  and  Retail  Employees'  Union,  which  rep- 
resents the  6,800  employees  of  the  company's  warehouse,  mail-order  house,  and 

retail  store  in  Chicago.  ..       .      .^ 

The  action  follows  a  Board  order  of  September  6  directing  the  company  to  grant 
employees  an  increase  of  5  cents  an  hour.  On  September  15,  the  company,  while 
protesting  the  wage  recommendations,  informed  the  Board  of  its  acceptance. 

Recommendations  for  the  present  order  were  made  by  a  panel  composed  of 
Lloyd  Garrison,  representing  the  public;  William  Hanscom,  representing  labor; 
and  Joseph  L.  Miller,  representing  industry. 

The  present  order  directs  the  company  to  include  in  its  contract  the  standard 
maintenance-of-membership  clause,  allowing  any  employee  a  period  of  15  days 
from  the  date  of  the  directive  order  during  which  he  may  resign  from  the  union  if 
he  does  not  want  to  be  bound  to  remain  a  member  for  the  duration  of  the  contract. 
The  Board's  order  also  directs  that  the  agreement  include  a  voluntary  and  revoca- 
ble check-off  clause,  providing  that  an  employee  may  request  the  company  to 
deduct  union  dues  from  his  pav  for  remittance  to  the  union.  The  company  will 
be  bound  to  comply  with  such  a  request  until  the  employee  revokes  it  in  writing 
or  ceases  to  be  employed  by  the  company. 

The  Board  also  directed  that  the  parties  adopt  a  grievance  procedure  with 
time  limits  for  each  step.  After  15  days  unsettled  disputes  will  be  submitted  to 
final  and  binding  arbitration.  In  view  of  this  provision  for  final  arbitration,  the 
union  is  directed  to  agree  that  "ther^  shall  be  no  strike,  stoppage,  slow-down,  or 
other  improper  interference  with  production  during  the  term  of  the  agreement,  and 
the  com  pan  V  agrees  that  there  shall  be  no  lock-out." 

The  Board's  order  also  contained  seniority  provisions. 

The  Board's  panel  submitted  its  unanimous  recommendations  in  the  hope 
and  the  belief  that  experience,  which  is  the  only  true  guide  in  industrial  relations, 
will  demonstrate  their  value  in  removing  sources  of  discontent  and  in  promoting 
morale  and  harmonious  relations."  .      ^,.  . 

Montgomery  Ward  &  Co.  owns  and  operates,  in  addition  to  its  Chicago  units. 
8  mail-order  houses  and  some  650  retail  stores  and  warehouses.  The  Boards 
panel  stated  that  with  respect  to  24  of  these  658  units  the  compaay  has  entered 
into  written  contracts  with  labor  organizations,  both  the  American  Federation  of 
Labor  and  the  Congress  of  Industrial  Organizations.  The  panel  stated  that 
each  of  the  contracts  is  substantially  identical  and  consists  of  a  form  worked  out 
by  the  Chicago  office — the  same  form,  with  immaterial  variations  which  was 
offered  the  union  in  this  case,  and  the  only  form  on  the  basis  of  which  the  com- 
pany has  been  willing  to  negotiate.  nr  r,^     i 

Those  participating  in  the  unanimous  Board  decisions  were  George  W.  lay  lor, 
vice  chairman,  Frank  P.  Graham,  and  Wayne  L.  Morse,  all  representing  the 
public-  Fred  Hewitt,  Robert  J.  Watt,  and  Delmond  Garst,  all  representing  labor; 
H.  L.  Derby,  Robert  F.  Black,  and  Frederick  S.  Fales,  all  representing  industry. 

The  directive  order  of  the  Board  is  attached: 

National  War  Labor  Board, 

November  5,  1942. 

Case  No.  192 

In  the  Matter  of:  Montgomery  Ward  &  Company,  Inc.  {Chicago,  Illinois),  and 
United  Mail  Order,  Warehouse  and  Retail  Employes'  Lnion  of  the  United  Retail, 
Wholesale  and  Department  Store  Employes  of  America,  Local  No.  20 

directive  orIOer 

By  virtue  of  and  pursuant  to  the  powers  vested  in  it  by  Executive  Orders  No. 
9017  of  January  12, 1942,  and  No.  9250  of  October  3, 1942,  the  National  War  Labor 
Board  hereby  directs  the  parties  to^ incorporate  the  following  provisions  in  a 
collective  bargaining  agreement: 


I 


1 
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1.  Union  Security. 

"In  order  to  secure  the  increased  production  which  will  result  from  greater 
harmony  between  workers  and  employers  and  in  the  interest  of  increased  coop'  «- 
tion  between  union  and  management,  which  cannot  exist  without  a  stable  1 
responsible  union,  the  parties  hereto  agree  as  follows: 

"All  employees  who,  fifteen  (15)  days  after  the  date  of  the  National  War  T.abor 
lioard  s  Directive  Order  in  this  matter,  are  members  of  the  Union  in  good  standing 
m  accordance^with  the  constitution  and  bylaws  of  the  Union,  and  all  employees 
who  thereafter  become  members,  shall,  as  a  condition  of  employment,  remain 
"^??SS®^T'  *^  Lnion  in  good  standing  for  the  duration  of  this  contract. 
1-  X  r  .?  IJnion  shall  promptly  furnish  the  National  War  Labor  Board  a  notarized 
list  of  Its  members  m  good  standing  as  of  the  fifteenth  (15th)  day  after  the  date  of 
the  National  War  Labor  Board's  Directive  Order  in  this  matter.  If  any  employee 
named  on  that  list  asserts  that  he  withdrew  from  membership  in  the  Union  prior 
to  that  day,  and  any  dispute  arises,  or  if  any  dispute  arises  as  to  whether  an 
employee  is  or  is  not  a  member  of  the  Union  in  good  standing,  the  question  as  to 
withdrawal  or  good  standing,  as  the  case  may  be,  shall  be  adjudicated  bv  an  arbiter 
appointed  by  the  National  War  Labor  Board,  whose  decision  shall  be  final  and 
binding  on  the  Union,  the  employee,  and  the  Company. 

"The  Union  agrees  that  neither  it  nor  any  of  its  officers  or  members  will  intimi- 
date or  coerce  employees  into  membership  in  the  Union.  If  any  dispute  arises 
(as  to  whether  there  has  been  any  violation  of  this  pledge  or  whether  any  employee 
affected  by  this  clause  has  been  deprived  of  good  standing  in  any  wav  contrary 
to  the  constitution  and  bylaws  of  the  Union),  the  dispute  shall  be  regarded  as  a 
grievance  and  submitted  to  the  grievance  machinery,  including  the  final  step  of 
aroiirai/ion. 

"In  the  case  of  each  employee  who  from  time  to  time  fills  out,  executes,  and 
(in  person  or  through  his  Union  representative)  delivers  to  his  department  head 
a  form  requestmg  the  Company  to  deduct  from  his  first  pav  of  each  month  his 
Union  dues  for  the  preceding  month  of  $1.00  and  to  remit  the  same  to  the  Union, 
the  Company  will  act  upon  the  request  unless  and  until  he  revokes  it  in  writing 
or  ceases  to  be  employed  by  the  Company." 

2.  Arbitration. 

"Grievances  may  be  presented  by  an  emplovee  personally  or  through  a  Union 
representative,  as  the  employee  desires. 

!!'a  grievance  may  be  presented  first  to  the  department  manager. 
'Any  grievance  not  satisfactorily  adjusted  within  five  (5)  days  may  then  be 
presented  to  the  management  board  member  responsible  for  the  department 
involved. 

"Any  grievance  not  satisfactorily  adjusted  within  five  (5)  days  after  presenta- 
^on  to  a  management  board  member  mav  be  presented  to  the  branch  manager 
The  branch  manager  will  reach  and  report  a  decision  within  five  (5)  days 

If  his  decision  does  not  settle  the  matter,  it  may  be  presented  to  the  President 
of  the  Company  or  such  other  top  executive  as  he  may  designate,  bv  the  President 
of  the  International  Union  or  such  other  top  executive  of  the  International  as 
he  may  designate.  If  these  executives  are  unable  within  five  (5)  days  of  the 
presentation  to  adjust  the  grievance,  it  may  be  submitted  to  arbitration  in  the 
manner  following: 

"The  said  executives  will  make  every  effort  to  select  a  mutually  satisfactory 
arbitrator  or  a  mutually  satisfactory  person  in  whom  they  have  confidence  and 
whose  appointment  of  an  arbitrator  for  the  parties  shall  be  conclusive  upon 
them  If  the  parties  cannot  agree  upon  an  arbitrator  or  upon  a  person  to  appoint 
an  arbitrator,  either  party  may  request  the  American  Arbitration  Association  to 
appoint  an  arbitrator.  After  hearing  the  parties,  the  decision  of  the  arbitrator, 
by  whatever  method  he  shall  be  appointed,  shall  be  binding  upon  the  parties 
the  expenses  of  the  arbitrator  shall  be  paid  one-half  bv  the  Company  and  one- 
half  by  the  Union.  "  " 

"Grievances,  within  the  meaning  of  the  grievance  procedure,  shall  consist 
only  of  disputes  about  working  conditions,  about  the  interpretation  and  applica- 
tion of  particular  clauses  of  this  agreement,  and  about  alleged  violations  of  the 
agreement,  including  alleged  abuses  of  discretion  bv  supervisors  in  the  treatment 
of  employees.  Changes  in  general  business  practice,  the  opening  or  closing  of 
new  units,  the  choice  of  personnel  (subject,  however,  to  the  seniority  provision), 
the  choice  of  merchandise  to  be  sold,  or  other  business  questions  of  "a  like  nature 
not  having  to  do  directly  and  primarily  with  the  day-to-dav  life  of  theemployees 
and  their  relations  with  their  supervisors,  shall  not  be  the  subject  of  grievances 
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and  shall  not  be  arbitrable.  If  any  question  arises  as  to  whether  a  particular 
dispute  is  or  is  not  a  grievance  within  the  meaning  of  these  provisions,  the  question 
iX^-V  be  taken  up  through  the  grievance  procedure  and  determined  if  necessary 
b'^'rbitration." 

3.  Seniority. 

"Ih  filling  vacancies  and  determining  lay-offs  and  call-backs,  seniority  shall 
govern  where  ability  is  substantially  equal.  Seniority  shall  be  by  departments 
or  by  such  larger  or  smaller  groups  as  the  parties  may  from  time  to  time  agree 
upon." 

4.  No-strike  Clause  and  Duration  of  Agreement. 

"In  view  of  the  provision  for  final  arbitration  of  disputes  arising  under  this 
agreement,  the  Union  agrees  that  there  shall  be  no  strike,  stoppage,  slow-down, 
or  other  improper  interference  with  production  during  the  term  of  the  agreement, 
and  the  Company  agree!  that  there  shall  be  no  lock-out. 

"This  agreement  shall  remain  in  force  for  one  year  from  the  date  that  it  is 
signed  and  thereafter  from  year  to  year  unless  one  party  or  the  other  gives  notice 
in  writing  to  the  opposite  party  at  least  thirty  days  prior  to  the  termination  of 
the  agreement  that  it  does  not  wish  to  continue  the  agreement  or  that  it  proposes 
certain  changes  therein." 

George  W.  Taylor,  Vice  Chairman. 

Frank  P.  Graham. 

Wayne  L.  Morse. 

Fred  Hewitt. 

Robert  J.  Watt. 

Delmond  Garst. 

H.  L.  Derby. 

Robert  F.  Black. 

Frederick  S.  Fales. 


Office  of  War  Information 


national  war  labor  board 


[For  release  in  papers  of  Saturday,  August  21,  1943.] 

Sharply  asserting  that  a  "take  it  or  leave  it"  attitude  on  the  part  of  employers 
in  collective  bargaining  with  unions  is  "fast  becoming  passe,"  Wayne  L,  M. 
Morse,  public  member,  in  an  opinion  on  a  case,  said  today  that  the  National 
War  Labor  Board  considered  the  War  Labor  Disputes  Act  as  constitutional  and 
valid  and  that  the  Board  must  apply  the  provisions  of  the  act  whenever  it  applies 
to  a  case  before  the  Board. 

The  statement  was  made  in  an  answer  to  an  assertion  to  Montgomery  Ward  & 
Co.,  Inc.,  the  company  in  the  case,  that  the  War  Labor  Disputes  Act  was  void 
and  unconstitutional.  The  company  listed  a  number  of  reasons  which  Dean 
Alorse  answered  individually. 

The  Board  in  the  case  directed  the  company  to  grant  a  standard  voluntary 
maintenance-of-membership  clause  with  a  15-day  "escape"  period  starting  August 
20,  1943,  during  which  union  members  may  resign  from  the  union,  if  they  do 
not  wish  to  remain  members  in  good  standing  as  a  condition  of  employment  for 
the  duration  of  the  contract. 

The  Board  also  directed  that  an  arbitrator  be  appointed  whose  decisions  shall 
be  final  and  binding  as  the  last  step  on  the  grievance  machinery. 

A  voluntary  check-off  provision  and  a  seniority  clause  were  also  granted  the 
union. 

The  provisions  of  today's  orders  were  contained  in  the  Board's  order  in  the 
first  Montgomery  Ward  case  decided  last  September  and  November.  The  mail- 
order house  and  the  retail  store  were  involved  in  that  case. 

The  question  of  wages  was  deferred  pending  further  study  by  a  panel  in  the 
case. 

About  800  workers,  represented  by  the  United  Mail  Order,  Warehouse  & 
Retail  Employees  Union,  Congress  of  Industrial  Organizations, » who  work  at  the 
company's  stores  in  Denver,  Colo.;  New  York,  N.  Y.;  and  Detroit,  Mich.,  are 
involved  in  the  case. 

The  company's  assertions  regarding  the  act  were  made  in  objections  to  the 
report  of  a  panel,  which  unanimously  recommended  maintenance  of  membership. 
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arbitratwn  seniority,  and  the  check-off.    Members  of  the  panel  were  Chief  Justice 
Walter  F  btacy,  of  the  North  Carolina  Supreme  Court,  representing  the  public; 
^rancis  A.  Davis,  of  Baltimore,  Md.,  industry  representative,  and  William  A. 
Hanscom,   member    of    the    International   Executive   Council  of  Oil   Workers 
Congress  of  Industrial  Organizations.  ' 

Industry  members  of  the  Board  dissented  from  the  grant  of  maintenance  of 
membership  and  the  check-oflf. 

Dean  Morse  said  that  the  Board's  general  counsel  has  alreadv  rendered  an 
opinion  that  the  intention  of  the  War  Labor  Disputes  Act  was  to  confirm  and 
add  to  the  powers  exercised  by  the  Board,  including  specifically  the  power  to 
grant  maintenance  of  membership. 

The  company  maintained  that  the  grant  of  maintenance  of  membership  would 
violate  sections  (1)  and  8  (3)  of  the  National  Labor  Relations  Act.  Under  the 
War  Labor  Disputes  Act,  the  Board  cannot  act  in  contiavention  of  the  National 
Labor  Relations  Act.  ^ 

"The  National  War  Labor  Board,"  Dean  Morse  said,  'has  accepted  and  will 
continue  to  accept  the  War  Labor  Disputes  Act  as  constitutional  and  valid  until 
and  unless  the  act  is  held  to  be  unconstitutional  bv  the  courts.  It  is  not  within 
the  province  of  the  War  Labor  Board  to  pass  upon  the  constitutionality  of  the 
act.  Rather,  it  is  the  clear  obligation  of  the  Board  to  apply  the  act  whenever  it 
IS  germane  to  a  case  before  it.  Xt  is  a  well-recognized  principle  that  administra- 
tive law  tnbunals  should  prifesuifae'that  an  act  of  Congress  is  constitutional  until 
and  unless  a  court  of  competent  jurisdiction  decides  otherwise." 

Dean  Morse  said  the  company  had  claimed  that  the  act  was  unconstititional 
because  it  delegates  legislative  power  to  the  Board  without  sufficient  standards; 
because  it  establishes  compulsory  arbitration  and  thus  impairs  the  freedom  of 
contract  m  violation  of  the  fifth  amendment  to  the  Constitution  of  the  United 
States,  and  because  it  is  indefinite  and  unambiguous. 

Among  the  other  objections  were  that  at  least  one  person  who  participated  in 
the  panel  s  recommendations  had  a  direct  interest  in  the  decision,  and  that  the 
case  did  not  involve  a  labor  dispute  which  substantiallv  interferes  or  might 
mterfere  with  the  war  effort. 

In  reply,  Morse  said  that  "in  the  first  place,  it  must  be  noted  that  no  'decision' 
was  made  by  the  Board's  panel.  The  panel  was  the  agent  of  the  Board  only  for 
the  purpose  of  attempting  to  assist  the  parties  in  reaching  an  agreement  through 
naediation  or  in  the  event  that  no  agreement  was  reached  to  submit  to  the  Board 
Its  recommendations  for  a  fair  and  equitable  determination  of  the  issues  in 
dispute.  *  *  *  But  even  assuming  that  the  panel  has  naade  a  decision,  the 
company  has  introducted  no  evidence  to  suport  its  charge  tliAt  at  least  one 
person    had  an  interest  in  the  recommendations  of  the  panel. 

Dean  Morse  said  that  a  "strike  by  the  employees  of  an  industrial  concern  of 
the  size  and  importance  of  Montgomery  Ward  &  Co.,  Inc.,  cannot  be  counte- 
nanced during  the  period  of  war." 

He  asserted  that  the  company's  objections  to  arbitration  were  rejected  because 
the  Board  "is  convinced  that  such  a  provi^on  is  a  necessary  part  of  a  collective- 
bargaining  agreement,  particularly  during  the  war  period." 

"Such  arbitration  procedure  does  not  violate  the  managerial  rights  of  the 
employer,  bpt,  rather,  protects  both  the  employer  and  the  union  from  arbitrary, 
capncious,  and  dictatorial  acts  which  either  may  seek  to  practice  upon  the  other. 
It  is  the  observation  of  t*e  War  Labor  Board  that  in  most  cases  in  which  em- 
ployers have  oppos?d  arbitration  as  a  last  step  in  the  grievance  procedure,  the 
facts  show  an  unwillingness  on  the  part  of  the  employer  to  cooperate  whole- 
heartedly with  the  union  in  collective  bargaining.  The  instant  case  is  no  exception 
to  that  observation."  ' 

Dean  Morse  said  that  as  the  War  Labor  Board  saw  the  company's  position  it 
was  that  "even  though  it  may  enter  into  a  collective-bargaining  agreement  with  a 
union  as  required  by  law,  it  reserves  the  right  to  defeat  the  aims  and  objectives 
of  such  an  agreement  by  relegating  to  itself  the  authority  of  interpreting  and 
applying  that  -  agreeieent  as  it  saes  fit. " 

He  added  that  "employers  who  take  the  position  that  their  employees  must 
work  under  a  collective-bargaining  agreement  as  the  employer  dictates,  irrespec- 
tive of  honest  differences  of  opinion  as  to  whether  the  employer's  interpretations 
are  in  conformity  with  the  terms  of  the  collective-bargaining  agreement,  are 
likely  not  to  fare  so  well  before  an  arbitrator.  Such  a  'take  it  or  leave  it'  attitude 
on  the  part  of  the  employers  is  fast  becoming  pass^,  and  fortunately  so,  in  American 
mdustry." 
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The  Board  also  issued  a  show-cause  order  to  the  company  to  appear  at  a  public 
hearing  before  the  Board  at  10  a.  m.  September  3,  1943,  to  show  cause  why  the 
provisions  of  the  Board's  directive  order  of  September  5,  1942,  and  November  5 
1942,  should  not  be  extended  to  cover  the  company's  printing  department  and 
display  factory  at  Chicago.  The  company  has  maintained  that  the  provisions  of 
that  order,  granting  wage  adjustments,  union  security,  seniority,  and  arbitration 
for  employees  of  the  Chicago  plant  of  the  company  did  not  apply  to  that  particular 

department  and  branch. 

• 

National  War  Labor  Board, 

August  20,  1943. 

Case  No.  393(>-CS-D  (940) 

In  the  Matter  of  Montgomery  Ward  and  Company,  Inc.  and  United  Mail  Order, 
Warehouse  &  Retail  Employees  Union,  Locals  of  Denver,  Colorado,  Detroit, 
Michigan,  and  New  York,  New  York  CIO, 

DIRECTIVE    ORDER 

By  virtue  of  and  pursuant  to  the  powers  vested  in  it  by  Executive  Orders  No. 
9017  of  January  12,  1942,  and  No.  9250  of  October  3,  1942,  the  act  of  Congress  of 
October  2,  1942,  and  the  War  Labor  Disputes  Act  of  June  25,  1943,  the  National 
War  Labor  Board  hereby  directs  the  parties  to  incorporate  the  following  provisions 
in  a  collective  bargaining  agreement: 

1.   Union  Security. 

"All  employees  who,  fifteen  (15)  days  after  August  20,  1943,  are  members  of  the 
Union  in  good  standing  in  accordance  with  the  constitution  and  by-la»^s  of  the 
Union,  and  all  emplovees  who  thereafter  become  members,  shall  as  a  condition  of 
employment,  remain  members  of  the  Union  in  good  standing  for  the  duration  of 

this  contract.  ^^       ,  •     j 

"The  Union  shall  promptly  furnish  the  National  War  Labor  Board  a  notarized 
list  of  its  members  in  good  standing  as  of  the  fifteenth  (15th)  day  after  August  20, 
1943.  If  any  employee  named  on  that  list  asserts  that  he  withdrew  from  mem- 
bership in  the  Union  prior  to  that  day,  and  any  dispute  arises,  or  if  any  dispute 
arises  as  to  whether  an  employee  is  or  is  not  a  member  of  the  Union  in  good  stand- 
ing, the  question  as  to  withdrawal  or  good  standing,  as  the  case  may  be,  shall  be 
adjudicated  by  an  arbiter  appointed  by  the  National  War  Labor  Board,  whose 
decision  shall  be  final  and  binding  on  the  Union,  the  employee,  and  the  Company. 
"The  Union  agrees  that  neither  it  nor  any  of  its  officers  or  members  will  intimi- 
date or  coerce  emplovees  into  membership  in  the  Union.  If  any  dispute  arises 
(as  to  whether  there  has  been  any  violation  of  this  pledge  or  whether  any  employee 
affected  by  this  clause  has  been  deprived  of  good  standing  in  any  way  contrary 
to  the  constitution  and  bylaws  of  the  Union),  the  dispute  shall  be  regarded  as  a 
grievance  and  submitted  to  the  grievance  machinery,  including  the  final  step  of 
arbitration. 

"In  the  case  of  each  employee  who  from  time  to  time  fills  out,  executes  and  (m 
person  or  through  his  Union  representative)  delivers  to  his  department  head  a 
form  requesting  the  Company  to  deduct  from  his  first  pay  of  each  month  his  Union 
dues  for  the  preceding  month  of  $1,00  and  to  remit  the  same  to  the  Union,  the 
Company  will  act' upon  the  request  unless  and  until  he  revokes  it  in  writing  or 
ceases  to  be  employed  by  the  Cfompany. 

S.  Seniority. 

"In  filling  vacancies  and  determining  lay-oflfs  and  call-backs,  seniority  shall 
govern  where  ability  is  substantially  equal.  Seniority  shall  be  by  departments 
or  by  such  larger  or  smaller  groups  as  the  parties  may  from  time  to  time  agree 
upon." 

3.  Arbitration. 

"Grievances  may  be  presented  by  an  employee  personally  or  through  a  Union 
representative,  as  the  employee  desires. 

"A  grievance  may  be  presented  first  to  the  department  manager. 

"Any  grievance  not  satisfactorily  adjusted  within  five  (5)  days  may  be  presented 
to  the  management  board  member  responsible  for  the  department  involved. 
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"Any  grievance  not  satisfactorily  adjusted  within  five  (5)  days  after  the  pre- 
sentation to  a  management  board  member  mav  be  presented  to  the  branch  man- 
*^?itV  u-    f  t>r^"^^,"^^n»ger  will  reach  and  report  a  decision  within  five  (5)  days. 

If  his  decision  does  not  settle  the  matter,  it  may  be  presented  to  the  President 
of  the  Company  or  such  other  top  executive  as  he  may  designate,  by  the  President 
of  the  International  Lnion  or  such  other  top  executive  of  the  International  as  he 
may  designate.  If  these  executives  are  unable  within  five  (5)  davs  of  the  presen- 
tation to  adjust  the  grievances,  it  may  be  submitted  to  arbitration  in  the  manner 
following: 

"The  said  executives  will  make  every  effort  to  select  a  mutuallv  satisfactorv 
arbitrator  or  a  mutually  satisfactory  person  in  whom  thev  have  confidence  and 
whose  appointment  of  an  arbitrator  for  the  parties  shall  be  conclusive  upon  them 
If  the  parties  cannot  agree  upon  an  arbitrator  or  upon  a  person  to  appoint  an 
arbitrator,  either  party  may  request  the  American  Arbitration  Association  to 
appoint  an  arbitrator.  After  hearing  the  parties,  the  decision  of  the  arbitrator 
by  whatever  method  he  shall  be  appointed,  shall  be  binding  upon  the  parties  the 
expenses  of  the  arbitrator  shall  be  paid  one-half  by  the  Companv  and  one-half  bv 
the  Union.  •  % 

"Grievances,  within  the  meaning  of  the  grievance  procedure,  shall  consist  only 
of  disputes  about  working  conditions,  about  the  interpretation  and  application  of 
particular  clauses  of  this  agreement,  and  about  alleged  violations  of  the  agree- 
ment, including  alleged  abuses  of  discretion  by  supervisors  in  the  treatment  of 
employees.  Changes  in  general  business  practice,  the  opening  or  closing  of  new 
units,  the  choice  of  personnel  (subject,  however,  to  the  ^nioritv  provision)  the 
choice  of  merchandise  to  be  sold,  or  other  business  question  of  a  like  nature  not 
having  to  do  directly  and  primarily  with  the  day-to-day  life  of  the  employees  and 
their  relations  with  their  supervisors^  shall  not  be  the  subject  of  grievances  and 
shall  not  be  arbitrable.  If  any  question  arises  as  to  whether  a  particular  dispute 
IS  or  is  not  a  grievance  within  the  meaning  of  these  provisions,  the  question  may 
be  taken  up  through  the  grievance  procedure  and  determined  if  necessary  by 
arDiiration. 

4.  The  question  of  wages  is  deferred  pending  further  study  bv  the  Panel  in  this 
case.  ' 

William  H.  Davis,  Chairman. 
George  W.  Taylor,  Vice  Chairman.^ 
Frank  P.  Graham. 
Wayne  L.  Morse. 
Martin  P.  Durkin. 
Robert  J.  Watt. 
John  Brophy. 
Van  a.  Bittneh. 


Dissenting  on  Paragraphs  1  and  2: 


[seal] 


Almon  E.  Roth. 
Cyrus  Ching. 
George  H.  Meade. 
George  K.  Batt. 


National  War  Labor  Board. 

August  eo,  194s. 
Case  No.  3930-CS-D  (940) 

In  the  Matter  of:  Montgomery  Ward  &  Company,  Inc.,  (Chicago,  Illinois)  and 
Umted  Retail,  Wholesale  &  Department  Store  Employees  of  America,  CIO 
Local  No.  20  ,     .     .     ., 

directive  order  to  show  cause 

By  virtue  of  and  pursuant  to  the  powers  vested  in  it  by  Executive  Order  9017 
of  January  12,  1942,  the  Executive  Orders  and  Regulations  issued  under  the  Act 
u  ^JP'^Sress  of  October  2,  1942,  and  the  War  Labor  Disputes  Act  of  June  25,  1943, 
the  National  War  Labor  Board  hereby  directs  the  above-named  parties  to  appear- 
before  it  on  September  3,  1943,  at  10:00  A.  M.,  to  show  cause  whv  the  provisions 
of  the  Board's  Directive  Order  of  September  5,  1942,  and  November  5    1942 
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should  not  be  extended  to  cover  the  Company's  Printing  Department  and  Dis- 
play Factory  at  Chicago.  The  hearing  will  be  held  in  Room  5333,  Department 
of  Labor  Building,  Washington,  D.  C. 

Frank  P.  Graham. 

Wayne  L.  Morse. 

Robert  J.  Watt. 

Almon  E.  Roth. 

Cyrus  Ching. 

John  Broi-hy. 
[seal] 


National  War  Labor  Board, 

August  20,  1943. 

Case  No.  '3930-CS-D  (940) 

In  the  Matter  of  Montgomery  Ward  &  Company,  Inc.  and  United  Mail  Order, 
Warehouse  and  Retail  Employees  Union,  Locals  of  Denver ,  Colorado,  Detroit,  Mich^ 
igan,  and  New  York,  New  York,  C.  I.  0. 

The  Directive  Order  in  this  case  was  approved  by  the  National  War  Labor  Board, 
the  following  members  voting:  William  H.  Davis,  George  W.  Taylor,  Frank  P. 
Graham,  Wayne  L.  Morse,  Martin  P.  Durkin,  Robert  J.  Watt,  John  Brophy,  and 
Van  A.  Bittner.  The  following  members  dissented  on  paragraphs  1  and  2:  Almon 
E.  Roth,  Cyrus  Ching,  George  H.  Mead,  and  George  K.  Batt.  The  Directive 
Order  to  Show  Cause  was  approved  by  the  following  members:  Frank  P.  Graham, 
Wayne  L.  Morse,  Almon  E.  Roth,  Cyrus  Ching,  Robert  J.  Watt,  and  John  Brophy. 
Mr.  Wayne  L.  Morse,  Public  Member,  was  designated  to  write  the  opinion  for  the 
Board. 

opinion 

The  dispuA  involved  in  this  cavse  was  certified  by  the  Secretary  of  Labor  to  the 
National  War  Labor  Board  on  December  7,  1942.  It  involves  the  retail  stores  of 
Montgomery  Ward  and  Company,  Incorporated,  at  Denver,  Colorado,  Detroit, 
Michigan,  aiid  New  York,  New  York.  The  employees  involved  are  all  represented 
by  local  unions  of  the  United  Mail  Order,  Warehouse  and  Retail  Employees  L^nion 
of  the  United  Retail,  Wholesale  Department  Store  Employees  of  America,  C.  I.  O. 
This  case,  as  it  was  presented  before  the  War  Labor  Board's  panel,  included  the 
issue  as  to  whether  or  not  the  Board's  Directive  Order  in  Case  No.  192  covered  the 
employees  in  certain  departments  of  the  Company's  plant  in  Chicago. 

Mediation  hearings  on  the  issues  of  this  case  were  held  in  January  1943,  before  a 
Mediation  Panel  of  the  National  War  Labor  Board  consisting  of  Walter  P.  Stacy, 
representing  the  Public,  Francis  A.  Davis,  representing  Industry,  and  William 
Hanscom,  representing  Labor. 

Ruling  on  the  Chicago  plant  problem. 

Does  the  Board's  Directive  Order  in  Case  No.  192  cover  the  employees  in  the 
Printing  and  Display  Departments  of  the  Company's  Chicago  plant?  At  the  open- 
ing of  the  hearing  before  the  panel  the  union  requested  that  the  panel  recoinmend 
to  the  War  Labor  Board  that  the  provisions  of  its  Directive  Orders  in  Case  No.  192 
be  extended  to  cover  the  employees  in  the  Central  Printing  and  Display  Depart- 
ments at  the  Company's  Chicago  store.  Directive  Orders  in  Case  No.  192  were 
issued  by  the  Board  on  September  5  and  October  18,  1942.  These  orders  provided 
for  wage  adjustments,  a  union  maintenance  clause,  and  arbitration  and  seniority 
provisions  for  employees  of  the  Chicago  plant  of  Montgomery  Ward  and  Company. 
However,  the  Company  has  failed  to  extend  the  provisions  of  the  War  Labor 
Board's  orders  of  September  5  and  October  18^  1942,  to  the  employees  in  the  Cen- 
tral Printing  and  Display  Departments  of  its  Chicago  plant. 

The  Union  contends  that  the  employees  in  these  departments  should  receive  the 
benefits  of  the  Board's  order,  inasmuch  as  the  Company  now  recognizes  Local  No. 
20  as  the  collective  bargaining  agent  of  these  emplojiees.  Two  letters  dated  August 
12,  1942,  and  October  26,  1942,  signed  by  the  Company's  attorney  were  introduced 
by  the  Union  as  evidence  of  the  fact  that  the  Company  now  recognizes  Local  No. 
20  as  the  collective  bargaining  agent  for  the  employees  in  these  particular  depart- 
ments. ' 
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The  Company  takes  the  position  that  the  Board's  order  in  Case  No.  192  was  not 
intended  to  cover  nor  should  it  be  construed  to  cover  the  emplovees  in  either  the 
printing  or  display  departments.  The  Company  argued  in  its  briefs  that  both  the 
Fanel  s  report  and  the  Board's  Order  in  Case  No.  192  defined  the  units  involved 
*"^  !?f^i^^'*  ^^^  printing  nor  display  departments  were  specifically  mentioned  in 
said  Orders.  Secondly,  the  Company  argued  that  the  present  wage  scales  in  the 
two  departments  in  question  are  the  same  as  the  wage  scales  now  in  effect  in  the 
units  covered  by  the  Board's  wage  order  in  Case  No.  192  and  that  a  further  in- 
crea.se  in  these  two  departments  would  create  wage  inequalities. 

The  Board's  Mediation  Panel  found  that  strictlv  speaking  the  question  of 
whether  or  not  the  Board's  Order  in  Case  No.  192  should  be  construed  to  cover 
employees  in  the  Printing  and  Display  departments  was  not  an  issue  in  the  case  as 
certified  and,  therefore,  the  Panel  did  not  pass  judgment  upon  the  merits  of  the 
issue  However,  the  Panel  did  recommend,  as  to  this  issue,  that  the  Board  should 
clarify  its  previously  issued  directive  orders  in  Case  No.  192  by  giving  the  parties 
the  benefit  of  a  ruling  as  to  whether  the  two' departments  in  question  fall  within 
the  terms  of  those  Orders. 

The  Board  has  decided  to  dispose  of  this  issue  bv  directing  the  Companv  to  show 
cause  as  to  why  the  employees  in  the  Central  Printing  and  Displav  Departments  of 
t*^  ^  oppany's  Chicago  store  should  not  be  included  in  the  Board's  Directive 
orders  in  Case  No.  192.  Such  a  show-cause  procedure  will  guarantee  to  the  parties 
concerned  a  fair  hearing  and  a  full  opportunitv  to  present  all  evidence  and  con- 
tentions bearing  upon  this  issue.  Under  this  procedure,  the  rights  of  all  parties 
will  be  protected  and.  at  the  same  time,  the  show-cause  order  will  eliminate  the 
delay  which  would  be  entailed  if  the  dispute  between  the  parties  over  this  issue 
were  to  be  treated  as  a  new  controversv  unrelated  to  Case  No.  192.  It  is  the  judg- 
ment of  the  Board  that  the  dispute  over  this  issue  is  closelv  related  to  Case  No. 
192.  and  that  no  good  purpose  would  be  served  bv  appointing  a  panel  to  handle  it 
as  a  new  and  independent  controversy. 

The  War  Labor  Board  in  case  No.'  192  has,  after  a  careful  consideration,  deter-^ 
mined  the  issues  involved  in  that  case  as  to  all  of  the  employees  represented  by  the 
union  except  those  in  the  printing  and  displav  departments.  If  there  are  anv 
reasons  which  would  justify  a  different  determination  for  the  emiioyees  in  the 
printing  and  display  departments,  the  companv  will  have  a  full  opportunity  to 
^t  them  forth  in  the  show-cause  hearing.  After  such  a  hearing,  the  War  Labor 
Board  will  rule  upon  the  issue  as  to  whether  the  directive  orders  previouslv  issued 
in  case  No.  192  should  also  be  applied  in  whole  or  in  modified  form  to  the  em- 
ployees in  the  two  depanments  under  consideration.     It  is  so  ordered. 

Rulings  on  the  issues  involving  the  Denver,  Detroit,  and  New  York  stores. 

The  issues  in  this  case  involving  the  Denver,  Detroit,  and  New  York  stores 
consist  of  the  demands  of  the  union  that  a  union  shop  and  check-off,  seniority,  and 
arbitration  provisions  be  included  in  the  agreement  between  the  company  and  the 
locals  at  these  respective  stores.  The  Board's  mediation  panel  has  submitted 
unanimous  recommendations  in  respect  to  each  one  of  these  issues.  The  National 
War  Labor  Board  agrees  with  the  unanimous  report  of  the  panel  that  the  local 
unions  involved  in  this  case  are  entitled  to  the  same  benefits  and  protection  as  were 
afforded  to  the  local  union  in  the  Chicago  case  No.  192.  Hence,  the  Board's 
decision  in  the  instant  case  extends  to  the  employees  of  the  stores  in  question  the 
same  pattern  of  union  maintenance,  seniority,  grievance  procedure,  and  arbitration 
w^hich  the  Board  has  already  established  for  the  Chicago  plant  of  the  company  bv 
the  terms  of  its  directive  orders  in  case  No.  192. 

It  is  to  be  noted  that  the  Board's  mediation  panel  found  that  precisely  the  same 
situation  in  respect  to  the  senioritv  issue  existed  in  the  instant  case  as  was  present 
in  the  case  No.  192.     Thus  the  panel  states: 

"*  *  *  Obviously,  the  same  situation  prevails  throughout  this  company's 
entire  organization  in  respect  to  senioritv.  This  problem  was  considered  at 
length  in  the  prior  case  and  a  seniority  clause  was  recommended  to  the  Board, 
which  in  turn  made  such  clause  a  provision  of  its  directive  order.  The  panel  feels 
that  in  the  light  of  all  these  circumstances  and  in  view  of  the  similarity  of  the 
problem,  the  same  seniority  clause  should  be  recommended  in  this  case." 

The  National  War  Labor  Board  agrees  that  the  reasoning  of  the  panel  in  case 
No.  192  is  equally  applicable  here.     The  panel  in  the  earlier  case  stated: 

"In  view  of  the  fact  that  the  agreement  between  the  company  and  the  union, 
when  executed,  will  be  the  first  one  which  they  have  entered  into,  and  that  their 
mutual  relationships  are  in  the  earliest  stage  of  development,  we  think  that  the 
simplest  and  least  binding  form  of  seniority  clause  should  be  proposed,  to  the 
efifect  that  where  ability  is  substantially  equal,  seniority  should  govern.     Such  a 
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clause  should  give  management  abundant  leeway  in  retaining  employees  of  superior 
capacity.  Coupled  with  an  arbitration  clause  as  a  part  of  the  grievance  pro- 
cedure, which  we  shall  discuss  later,  workers  would  be  given  substantial  protection 
against  favoritism  and  unfair  treatment  on  the  part  of  supervisors." 

In  case  No.  192  the  Board  approved  and  directed  the  parties  to  include  in  their 
contract  the  following  seniority  clause : 

"In  filling  vacancies  and  determining  lay-offs  and  call-backf,  seniority  shall 
govern  where  ability  is  substantially  equal.  Seniority  shall  be  by  departments  or 
by  such  larger  or  smaller  groups  as  the  parties  may  from  time  to  time  agree  upon." 

The  Board  hereby  approves  and  directs  the  extension  of  the  vsame  seniority 
provision  to  the  employees  of  the  stores  involved  in  the  instant  case.  It  is  so 
ordered. 

The  Board  alFO  approves  and  directs  that  the  same  grievance  procedure  and 
arbitration  provisions  as  were  included  in  the  Board's  directive  order  in  the 
Chicago  case  No.  192  be  accepted  by  the  parties  in  the  settlement  of  this  case. 
The  objections  of  the  company  to  a  provision  calling  for  arbitration  as  the  final 
step  in  the  grievance  procedure  are  rejected.  The  Board  is  convinced  that  such  a 
provision  is  a  necessary  part  of  a  collective-bargaining  agreement,  particularly 
during  the  war  period.  Workers  must  not  strike.  On  the  other  hand,  employers, 
have  no  right  to  provoke  work  stoppages  by  refusing  to  provide  grievance  ma- 
chinery which  will  guarantee  prompt  and  fair  settlement  of  day-to-day  grievances. 
When  the  parties  to  such  grievances  are  unable  to  settle  their  differences  in  con- 
ference between  themselves,  then  it  is  only  fair  that  the  decision  of  an  impartial 
third  party  should  prevail.  Such  arbitration  procedure*  does  not  violate  the 
manageiial  rights  of  the  employer  but,  rather,  protects  bo:h  the  employer  anc'  the 
union  from  arbitrary,  capricious,  and  dictatorial  acts  which  either  may  seek  to 
practice  upon  the  other.  It  is  the  observation  of  the  War  Labor  Board  that  in 
most  cases  in  which  employers  have  opposed  arbitration  as  a  la^t  step  in  the 
grievance  procedure,  the  facts  show  an  unwillingness  on  the  part  of  the  employer 
to  cooperate  wholeheartedly  with  the  union  in  collective  bargaining.  The 
instant  case  is  no  exception  to  that  observation. 

'The  importance  to  war  production  of  a  procedure  whereby  grievances  may  be 
settled  promptly  was  recognized  by  the  National  War  Labor  Board  in  a  statement 
unanimously  adopted  by  the  Board  and  released  on  July  1,  of  this  year.  The 
statement  is  repeated  here  because  it  is  so  completely  applicable  to  the  facts  of  this 
case  in  view  of  Montgomery  Ward  &  Co.'s  objection  to  being  required  to  accept, 
during  the  war  period,  arbitration  procedure  as  the  last  step  in  the  settlement  of 
grievances. 

"The  basis  for  the  national  war  labor  policy  in  America  today  is  still  the  volun- 
tary agreement  between  the  responsible  leaders  of  labor  and  industry  that  there 
be  no  strikes  or  lock-outs  for  the  duration  of  the  war.  All  labor  disputes  including 
grievances,  therefore,  must  be  settled  by  peaceful  means.  The  giving  up  of 
economic  pressures  imposes  upon  employers  and  employees  the  obligation  to 
develop  peaceful  procedures  foT  the  prompt  and  equitable  settlement  of  the  day- 
to-day  grievances  in  the  plant  which  arise  in  the  interpretation  and  application 
of  the  contract. 

"The  experience  of  the  National  War  Labor  Board  in  the  administration  of 
the  no-strike  no-lock-out  agreement  has  shown  conclusively  the  proper  grievance 
procedures  under  collective  bargaining  agreements  have — 

"1.  Prevented  abuse  of  the  no-strike  no-lock-out  agreement. 
"2.  Removed  obstacles  to  high  morale  and  maximum  production. 
"3.  Preserved  collective  bargaining  as  a  basic  democratic  institution  in 
the  total  war  effort. 

"These  fundamental  American  values  and  aids  to  the  successful  prosecution 
of  the  war  can  be  attained  by  grievances  procedures  which  provide-^ 

"1.  That  prompt  initial  attention  be  given  to  the  grievance  by  those  in 
the  plant  who  have  intimate  knowledge  of  the  dispute.  The  exact  step 
a  and  procedures  for  such  attention  to  grievances  inust  be  adapted  to  the 
needs  of  the  plant  and  can  be  best  worked  out  by  the  parties  themselves. 

"2.  That  the  grievance  procedure,  whatever  be  its  adaptation  to  the  needs 
of  the  plant,  should  provide  for  the  final  and  binding  settlement  of  all  griev- 
ances not  otherwise  resolved.  For  this  purpose  provision  should  be  made 
for  the  settlement  of  grievances  by  an  arbitrator,  impartial  chairman,  or 
umpire  under  terms  and  conditions  agreed  to  by  the  parties.  • 
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"Therefore,  the  National  War  Labor  Board,  as  the  custodian  of  the  no-sorike 
no-lock-out  agreement  and  as  a  part  of  the  all-out  effort,  to  win  the  war,  calls 
upon  the  parties  to  all  labor  agreements  to  accept  this  urgent  responsibility  to 
render  this  patnotic  service — 

"1  To  install  adequate  procedures  for  the  prompt,  just,  and  final  settle- 
ment of  the  day-to-day  grievances  involving  the  interpretation  and  applica- 
tion of  the  contract.  ff--** 

•u-k:  ^^  ^p,ke  the  full  functioning  of  the  grievance  procedure  major  respon- 
sibility under  the  no-strike  no-lock-out  agreement  for  maximum  production 
to  win  the  war."  ' 

It  follows  that  if  in  a  given  case,  such  as  the  instant  one,  the  employer  abso- 
lutely refuses  to  enter  into  a  collective  bargaining  agreement  with  the  union 
which  provides  for  an  arbitration  clause  as  the  last  step  in  the  grievance  procedure 
and  as  a  result  a  dispute  arises,  the  War  I^bor  Board  will  direct  that  such  arbitra- 
tion procedure  be  adopted  by  the  parties  if  in  its  judgment  the  facts  of  the  case 
warranT  it. 

The  Board  has  expressed  the  view  in  previous  cases  that  during  the  war  period 
neither  employers  nor  unions  should  consider  themselves  free  to  dictate  the 
terms  and  conditions  under  which  labor  relations  shall  be  conducted  in  a  given 
situation.  As  long  as  unions  are  not  free  to  strike  and  by  means  of  striking 
seek  to  improve  their  economic  conditions  by  a  test  of  economic  force,  it  is  not 
fair  to  permit  employers  to  settle  grievances  any  way  thev  choose  and  at  the  same 
tinae  expect  labor  to  refrain  from  striking.  The  no-strike  no-lock-out  wartime 
pohcy  places  mutual  responsibilities  and  obligations  on  both  management  and 
labor  By  it^s  very  nature  it  is  a  restrictive  policy  insofar  as  the  exercise  of 
peacetime  industrial  relation  practices  are  concerned.  It  is  not  a  "one  wav" 
policy  which  only  disarms  labor  of  its  economic  weapons  and  leaves  management 
free  to  settle  grievances  any  way  it  chooses  or  not  to  settle  them  at  all  if  it  so 
chooses. 

The  argument  of  Montgomery  Ward  &  Co.  in  opposition  to  the  inclusion  of 
an  arbitration  provision  in  the  company's  grievance  procedure  rests  upon  the 
promise  that  the  employer  and  the  employer  alone  should  have  the  right  to  inter- 
pret and  apply  tne  terms  and  conditions  set  forth  in  the  collective -bargaininff 
agreement,  even  though  the  parties  may  be  in  serious  dispute  as  to  the  reasonable- 
ness of  the  employer  s  interpretation.  In  other  words,  as  the  War  Labor  Board 
sees  it,  the  essence  of  the  position  of  Montgomery  Ward  &  Co.  on  this  issue  is 
that  even  though  it  may  enter  into  a  collective  bargaining  agreement  with  a 
union  as  required  by  law,  it  reserves  the  right  to  defeat  the  aims  and  objective 
of  such  an  agreement  by  relegating  to  itself  the  authority  of  interpreting  and 
applying  that  agreement  as  it  sees  fit.  ^  i  s  aim 

The  company  attempts  to  justify  such  a  position  by  the  claim  that  the  sub- 
mission of  disputes  oyer  grievances  would  amount  t6  an  interference  with  its 
iimnagerial  rights,  and  would  deprive  its  shareholders  of  the  right  to  direct  the 
w^J  *^  corporation  which  they  own.  Thus  the  company  argues  in  its  brief- 
*u  P«  proposed  order  would  require  Ward's  to  surrender  to  outside  arbitrators 
Tif„  Iv  ^^'rn  nnn  f  ^  '''^^\T  ^^^^11  the  union  may  wish  to  treat  as  grievances. 
Thus  W  ard  s  60,000  shareholders  would  be  deprived  of  the  right  to  direct  through 
the  management  they  select,  the  affairs  of  the  corporation  they  own  "     ' 

However,  the  company's  argument  is  well  answered  by  the  restrictive  terms  of 
the  grievance  procedure  section  which  the  War  Labof  Board  ordered  in  case 
No.  192  and  likewise  orders  in  the  instant  case.  The  provision  reads  as  follows- 
Urievance^  withm  the  meaning  s){  the  grievance  procedure  shall  consist  only 
of  disputes  about  working  conditions,  about  the  interpretation  and  application 
of  particular  clauses  of  this  agreement,  and  about  alleged  violations  of  the  agree- 
ment, including  alleged  abuses  of  discretion  by  supervisors  in  the  treatment  of 
employees.  Changes  in  general  business  practice,  the  opening  or  closing  of  new 
units  the  choice  of  personnel  (subject,  however,  to  the  seniority  provision) 
the  choice  of  nierchandise  to  be  sold,  or  other  business  question  of  a  like  nature 
not  having  to  do  directly  and  primarily  with  the  day-to-day  life  of  the  employees 
and  their  relations  with  their  supervisors,  shall  not  be  the  subject  of  grievance 
and  shall  not  be  arbitrable.  If  any  question  arises  as  to  whether  a  particular 
dispute  is  or  is  not  a  grievance  within  the  meaning  of  these  provisions,  the  ques- 
tion may  be  taken  up  through  the  grievance  procedure  and  determined  if  neces- 
sary by  arbitration." 

,The  very  language  of  the  section  on  grievance  procedure  as  above  quoted  pro- 
tects the  right  of  management  from  capricious  and  arbitrary  demands  of  the 
union,  and  it  protects  the  union  from  any  employer  who  mav  be' prone  to  adopt  an 
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arbitrary  and  dictatorial  attitude  in  administering  a  labor  relations  policy  under 
a  collective-bargaining  contract. 

Furthermore,  this  writer  wishes  to  point  out  that  the  judicial  processes  of  arbi- 
tration adequately  protect  an  employer  from  unwarranted  interference  with  his 
managerial  rights  by  a  union. 

If  an  employer  has  a  good  case  he  has  nothing  to  fear  from  submitting  a  dispute 
which  arises  under  the  terms  of  a  collective  bargaining  agreement  to  an  impartial 
third  party.  If  that  third  party  should  violate  his  judicial  trust  by  rendering  a 
decision  which  is  arbitrary,  capricious,  or  in  abuse  of  his  discretion,  the  employer 
has  adequate  legal  remedies.  On  the  other  hand,  employers  who  take  the  position 
that  their  employees  must  work  under  collective-bargaining  agreement  as  the 
employer  dictates,  irrespective  of  honest  differences  of  opinion  as  to  whether  the 
employer's  interpretations  are  in  conformity  with  the  terms  of  the  collective- 
bargaining  agreement,  are  likely  not  to  fare  so  well  before  an  arbitrator.  Such  a 
"take  it  or  leave  it"  attitude  on  the  part  of  employers  is  fast  becoming  passe,  and 
fortunately  so,  in  American  industry. 

Literally  thousands  of  collective-bargaining  contracts  contain  arbitration  pro- 
visions similar  to  the  one  ordered  by  the  Board  in  the  instant  case.  It  is  decidedly 
in  the  interests  of  industrial  harmony  during  the  war  period  for  the  War  Labor 
Board  to  insist  that  when  parties  to  a  labor  dispute  are  unable  to  settle  contro- 
versies over  grievances  by  mutual  agreement,  they  shall  and  must  "settle  them  by 
arbitration.  The  Board  does  not  propose  to  be  mislead  by  the  false  reasoning 
that  such  an  arbitration  clause  invades  and  violates  legitimate  managerial  rights. 
On  the  contrary,  the  Board  is  satisfied  that  such  an  arbitration  provision  protects 
both  the  rights  of  management  and  labor  to  a  square,  fair,  and  judicial  determina- 
tion of  those  grievances  which  may  arise  uAder  the  terms  of  a  collective-bargaining 
agreement. 

The  particular  grievance  procedure  and  arbitration  machinery  herein  provided 
for  is  identical  to  that  contained  in  the  Board's  decision  in  case  No.  192,  which  pro- 
cedure was  devised  only  after  careful  consideration  of  the  particular  needs  of  that 
case.  The  provisions  are  equally  applicable  to  the  instant  case  and,  therefore, 
the  Board  adopts  them  as  a  part  of  its  directive  order  in  this  case. 

The  union  requested  the  panel  to  recommend  the  union  shop  and  check-off 
provisions  in  place  of  the  maintenance-of-membership  and  check-off  provisions 
awarded  by  the  Board  in  its  directive  order  in  case  No.  192.  The  union  contended 
that  the  union  shop  was  essential  because  of  the  alleged  antiunion  policy  and  lack 
of  good  faith  on  the  part  of  the  company  in  its  dealings  with  the  union. 

The  company  refused  to  make  the  maintenance-of-membership  and  check-off 
provisions  of  the  Board's  directive  order  in  case  No.  192  applical^le  to  the  local 
unions  involved  in  this  case  and  reiterated  its  position  that  the  provisions  were 
illegal,  uneconomic,  erroneous,  and  contrary  to  the  fundamental  American  prin- 
ciples of  liberty  and  freedom. 

The  union's  request  for  a  union-  shop  provision  is  rejected.  The  company's  posi- 
tion that  there  should  be  no  form  of  union  maintenance  is  also  rejected.  Instead, 
the  Board  approves  the  unanimous  recommendation  of  its  mediation  panel  and 
directs  the  parties  to  make,  effective  immediately  a  maintenance-of-membership 
provision  by  which  all  employees  who  are  members  of  the  union  15  days  after  the 
date  of  the  Board's  order  and  all  employees  who  thereafter  become  members  of 
the  union  must,  as  a  condition  of  employment,  maintain  their  membership  in  the 
union  for  the  duration  of  the  agreement.  This  provision  is  identical  to  the  pro- 
vision contained  in  the  Board's  order  in  case  No.  192  and  in  many  other  cases. 
It  is  also  ordered  that  the  same  check-off  provision  as  was  granted  by  the  Board 
in  case  No.  192  be  made  applicable  in  the  instant  case. 

Rulings  on  the  supplemental  objections  and  comments  of  Montgomery  Ward  &  Co.,  Inc. 

Montgomery  Ward  &  Co.,  Inc.,  under  date  of  June  29,  1943.  submitted  to  the 
National  War  Labor  Board  supplemental  objections  and  comments. 

The  company  argued  in  the  first  place  that  the  War  Labor  Disputes  Act,  which 
purports  to  authorize  the  War  Labor  Board  to  decide  labor  disputes,  is  unconsti- 
tutional and  void  for  the  following  reasons: 

(a)  The  act  delegates  legislative  power  to  the  Board  without  sufficient  standards. 

(6)  The  act  establishes  compulsory  arbitration  and  thus  impairs  freedom  of 
contract  in  violation  of  the  fifth  amendment  of  the  Constitution  of  the  United 
States. 

{c)  The  act  is  indefinite  and  ambiguous. 

The  National  War  Labor  Board  has  accepted  and  will  continue  to  accept  the 
War  Labor  Disputes  Act  as  constitutional  and  valid  until  and  unless  the  act  is 
held  to  be  unconstitutional  by  the  courts.     It  is  not  within  the  province  of  the 


I 
I 

i 


604    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

War  Labor  Board  to  pass  upon  the  constitutionality  of  the  act.  Rather,  it  is  the 
clear  obligation  of  the  Board  to  apply  the  act  whenever  it  is  germane  to  a  case 
before  it.  It  is  a  well-recognized  principle  that  administrative  law  tribunals 
should  presume  that  an  act  of  Congress  is  constitutional  until  atid  unless  a  court 
of  competent  jurisdiction  decides  othen^ise. 

The  company  further  objects  to  the  panel's  report  and  recommendations  on 
the  ground  that  the  proposed  order  would  be  illegal  under  the  terms  of  the  War 
Labor  Disputes  Act  for  the  following  reasons: 

(o)  The  case  does  not  involve  a  labor  dispute  which  substantially  interferes 
with  or  which  might  substantially  interfere  with  the  war  effort. 

(fe)  At  least  one  person  who  participated  in  making  the  panel's  recommendations 
had  a  direct  interest  in  the  decision. 

(c)  An  order  to  the  company  to  adopt  a  maintenance-of-membership  clause 
would  violate  sections  8  (1)  and  8  (3)  of  the  National  Labor  Relations  Act. 

(d)  An  order  to  the  company  to  check-off  union  dues  would  violate  section  8  (2) 
of  the  National  Labor  Relations  Act. 

A  paragraph  contained  in  the  recent  opinion  of  Chairman  William  H.  Davis 
in  the  case  of  the  Electrical  Transcription  Manufacturers,  case  No.  1 1 1-2499-D, 
is  applicable  in  this  case  in  connection  with  the  company's  argument  that  the 
proposed  order  would  be  illegal  under  the  War  Labor  Disputes  Act  on  the  ground 
that  no  labor  dispute  is  involved  which  substantially  interferes  with  the  war  effort. 

"As  to  whether  the  dispute  threatens  substantial  interference  with  the  war 
effort  within  the  meaning  of  the  War  Labor  Disputes  Act,  it  might  well  be  argued 
that  when  Congress  in  section  7  (a)  1  of  the  War  Labor  Disputes  Act  provided 
that  'whenever  the  United  States  Coociliation  Service  *  *  *  certifies  that 
a  labor  dispute  exists  which  might  lead  to  substantial  interference  with  the  war 
effort  *  *  *  'the  War  Labor  Board  should  have  the  'power  and  duty'  to 
decide  the  dispute,  it  was  the  intention  of  Congress  to  leave  to  the  Conciliation 
Service  and  the  Secretary  of  Labor  the  determination  of  the  question  of  fact 
whether  the  dispute  was  or  was  not  one  which  might  lead  to  substantial  inter- 
ference with  the  war  effort.  We  do  not  need  to  decide  that  question  in  this  case, 
because  we  have  before  us  substantial  evidence  in  the  testimony  of  Mr.  Elmer 
Davis  and  Commissioner  Fly  supporting  the  certification." 

Likewise,  the  Board  is  not  called  upon  in  this  case  to  decide  whether  it  was  the 
intention  of  Congress  to  leave  to  the  Conciliation  Service  and  to  the  Secretary 
of  Labor  the  determination  of  the  question  of  whether  the  dispute  might  interfere 
with  the  war  effort.  The  question  of  whether  a  strike  by  the  employees  of  Mont- 
gomery Ward  &  Co.  would  interfere  with  the  war  effort  was  considered  in  great 
detail  by  the  panel  which  originally  heard  the  case  of  Montgomery  Ward  &  Co. 
involving  its  Chicago  store,  case  No.  192.  This  writer  also  wrote  an  opinion  in 
that  case  on  the  question  of  the  Board's  jurisdiction.  The  opinion  was  dated 
June  29,  1942,  and  reference  is  here  made  to  it  in  its  entirety.  The  following 
paragraph  is  repeated: 

"The  Board  wishes  to  call  the  attention  of  the  company  to  the  fact  that  it  is 
one  thing  for  a  long-suffering  and  patient  public  to  stand  by  during  peacetimes 
while  American  employers  and  labor  unions  settle  their  differences  by  contests 
of  economic  force  in  the  form  of  lock-outs  and  strikes,  but  it  is  quite  another  thing 
to  expect  the  American  public  or  its  Government,  faced  with  the  vital  task  of 
winning  this  war,  to  stand  by  while  the  Montgomery  Ward  &  Co.,  or  any  other 
important  business  concern  carries  on  a  fight  with  labor  under  the  guise  that  it 
has  the  right  to  do  so  because  the  fight  doesn't  effect  the  prosecution  of  the  war." 

The  Board's  decision  in  the  former  case  is  hereby  reaffirmed.  A  strike  by  the 
employees  of  an  industrial  concern  of  the  size  and  importance  of  Montgomery 
Ward  &  Co.,  Inc.,  cannot  be  countenanced  during  the  period  of  this  war.  The 
Board  finds  that  it  is  its  duty  and  obligation  to  determine  this  dispute  and  that 
there  is  not  prohibition  in  the  War  Labor  Disputes  Act  which  prevents  its  taking 
jurisdiction  of  the  case. 

The  company  contended  that  the  order  proposed  by  the  Board's  mediation 
panel  would  be  illegal  under  the  terms  of  the  War  Labor  Disputes  Act  because  at 
least  one  person  who  participated  in  the  panel's  recommendations  had  a  direct 
interest  in  the  decision.  This  argument  must  be  rejected  .  In  the  first  place,  it 
must  be  noted  that  no  "decision"  was  made  by  the  Board's  panel.  The  panel 
was  the  agent  of  the  Board  only  for  the  purpose  of  attempting  to  assist  the  parties 
in  reaching  an  agreement  through  mediation  or  in  the  event  that  no  agreement 
was  reached  to  submit  to  the  Board  its  recommendations  for  a  fair  and  equitable 
determination  of  the  issues  in  dispute.  Thus  it  is  seen  that  the  panel  did  not 
make  any  decision.     But  even  assuming  that  the  panel  had  made  a  decision,  the 
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company  has  introduced  no  evidence  to  support  its  charge  that  at  least  one  person 
who  participated  in  the  work  of  the  panel  and  joined  in  the  unanimous  recom- 
mendations of  the  panel  had  a  direct  interest  in  the  decision. 

The  Board's  general  counsel  submitted  to  the  Board  on  July  26,  1943,  an  opimon 
on  the  qualifications  of  Board  members  under  section  7  (c)  of  the  War  Labor 
Disputes  Act.  The  opinion  was  approved  by  the  Board  and  released  to  the  public 
on  Julv  30,  1943.  The  general  counsel  in  that  opinion  set  forth  the  situations  in 
which 'members  of  the  national  and  regional  boards  would  be  disqualified  from 
participating  in  decisions.     The  situations  are  as  follows: 

"(a)  Labor  members  are  disqualified  where  they  are  ofl[icers,  employees,  or 
members  of  a  local  union  which  is  a  party  to  the  dispute.  (We  realize  that  the 
section  does  not  use  the  word  'member.'  So  direct  and  intimate,  however,  is  the 
relationship  between  a  local  union  and  a  member  that  we  believe  it  must  be  con- 
sidered as  within  the  reasonable  intendment  of  the  act.) 

"Industry  members  are  disqualified  where  they  are  officers  or  employees  of  a 
party  to  a  dispute,  or  members  of  an  unincorporated  association  which  is  a  party. 

"(b)  Labor  members  are  disquaUfied  where  they  are  officers  or  employees  of  a 
national  or  international  union  which  i.«  a  party  to  a  dispute,  or,  while  not  a  party, 
is  acting  in  the  dispute  on  behalf  of  a  local  union  which  is  a  party. 

"Industry  members  are  disqualified  where  there  are  officers  or  employees  of  a 
trade  association  or  employers  association  which  is  a  party  to  the  case  or  while 
not  a  party,  is  acting  in  the  case  on  behalf  of  the  employer  who  is  a  party. 

"(c)  A  labor  member  is  disqualified  where  he  acts,  generally,  or  in  a  specific 
case,  as  the  agent  designated  for  that  purpose  by  the  local  union,  as  for  instance, 
an  officer  of  the  international  who  took  part  on  the  local  union's  behalf  in  the 
negotiations  preceding  certification  of  the  dispute;  or,  as  in  the  case  of  depart- 
ments or  regions  of  the  United  Automobile  Workers  in  Michigan,  where  the  union 
official  in  charge  of  one  of  the  five  departments  or  seven  regions  may  be  said  to 
be  the  general  agent  of  those  local  unions  which  are  mider  the  supervision  of  the 
department  or  region.  Such  a  person,  if  a  member  of  the  Michigan  regional 
board,  would  be  disqualified  in  cases  involving  local  unions  under  the  supervision 
of  his  department  or  region. 

"An  industry  member  who  acts  generally  or  in  the  specific  case  before  the 
Board  as  the  agent  of  the  employer  is  disqualified  in  cases  involving  the  em- 
ployer. P^xaniples  of  such  situations  would  be  an  industry  member  who  is  a 
director  of  a  corporation,  or  a  member  of  a  partnership  or  the  trustee  of  a  busi- 
ness trust,  any  one  of  which  is  a  party  to  a  dispute  before  the  Board.  And  dis- 
qualification would  attach  to  an  industry  member  who,  apart  from  anything  else, 
had  acted  on  the  employer's  behalf  in  the  negotiations  preceding  the  dispute. 

"(d)  A  labor  member  supervising  the  affairs  of  a  local  under  a  trustee  or  receiver- 
ship arrangement  would  be  disqualified  from  participating  in  a  decision  to  which 
the  local  union  was  a  party.  Although  in  such  a  situation  he  would  not  be  an 
officer  or  employee  of  the  local  union,  his  relationship  to  it  would  be  of  such  an 
intimate  character  as  to  come  within  the  ban  of  the  section. 

"An  industry  member  serving  as  a  trustee  or  receiver  of  an  employer  who  was 
a  party  to  a  case  before  the  Board  would  similarly  be  disqualified. 

"(c)  There  will  undoubtedly  be  situations  not  falling  directly  into  any  of  the 
above  categories  where  the  relationship  between  a  Board  member  and  one  of  the 
parties  is  of  such  a  character  as  to  warrant  disqualification.  In  these  cases  com- 
mon sense,  discreet  judgment,  and  considerations  of  fair  play  will  need  to  guide 
the  members  of  the  Board." 

No  evidence  has  been  submitted  by  the  company  nor  is  there  anythmg  m  the 
record  disclosing  that  either  the  public,  labor,  or  industry  member  of  the  panel  in 
the  mstant  case  was  disqualified  from  serving  on  the  panel  for  any  of  the  reasons 
aforementioned  or  for  any  other  reason. 

The  coinpany's  argument  that  a  maintenance-of-membership  clause  would 
violate  sections  8  (1)  and  8  (3)  of  the  National  Labor  Relations  Act  is  rejected 
The  Board  has  since  its  very  early  decisions  taken  the  position  that  a  maintenance- 
of-membership  provision  was  not  in  conflict  with  sections  8  (1)  and  8  (3)  of  the 
National  Labor  Relations  Act  and  ^ould,  therefore,  be  awarded  by  the  national 
War  Labor  Board  under  Executive  Order  9017  which  created  the  Board.  This 
writer  expressed  the  Board's  posi^ion  on  this  contention  in  the  opinion  in  the 
LitUe  Steel  case  dated  July  16,  1942,  as  follows: 

"The  maintenance-of-membership  clause  is  not  contrary  to  the  National  Labor 
Relations  Act  if  it  falls  within  the  provisio  of  section  8  (3).  This  specific  ques- 
tion has  not  been  adjudicated  by  any  court,  and  it  is  therefore  proper  that  we 
look  to  the  interpretation  of  the  National  Labor  Relations  Board. 
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'*0n  September  11,  1941   the  President  of  the  United  States  suggested  to  the 

£n^^rwffh^tl*^^''f-^''*f  f  ?*^*T^^  ?^^^"«^  Mediation  Board  that  the  Board 
nn^on  '  Vt^  ^^^  I^ational  Labor  Relations  Board,  the  question  now  under  dis- 
fTnTS*  H  *'  «^  ^A^t'  ^""^  ^^^  general  counsel  of  the  National  Labor  Rela- 
ilThP^  fhf  ^^'^fi^^.^^  J^^^T'l^^e  ^^  *^^  National  Defense  Mediation  Board  and 
fSf  Mof  ^  conclusion   (1    that  the  proviso  to  section  8  (3)  makes  it  lawful  under 

m.Jt^T^^^^^'^'-^J^'^^-'^^^u*  *  *  for  an  employer  to  make  an  a^ee^ 
ment  with  an  unassisted  union,  which  is  the  exclusive  representative  of  the  em- 

Sn^l^l^  ?S  appropriate  unit,  requiring  as  a  condition  of  emplovment  that  such 
fiZdTn  f h.  .1^ H^v.""  ""^  th«  contracting  union;  (2)  that  the  proviso  is  not  c^- 
fined  to  the  closed-shop  variety  of  contract;  and  (3)  that  an  emplover  does  not 
engage  m  unfair  labor  practices  within  section  8  of  the  National  Labor  Relations 
ofle^^Sh?^^^^^^^^^^  ^'^^^  '  P^^P^^  ^^^-  organization  a  maintenance! 

"The  rationale  of  this  result  lies  in  the  purpose  of  the  proviso.     The  proviso 
allows  contracts  which   require  as  a  condition  of  employment  members! ip'Tna 
contracting  labor  organization  which  is  the  exclusive  representative  of  the  em- 
ployees m  an  appropriate  unit.     It  is  obvious  that  the  maintenance-of-memb^- 
ship  clause  goes  no  further  than  to  require  as  a  condition  of  employment  "member- 
ship" m  the  union.'     The  only  difference  between  this  clause  and  The  closed  shop 
Si^^nn 'n?  ''  ^Y  ^^^  \^^^^l  "^^"^^^  ^^^  employees  to  be  union  membei^  as  a  con- 
mi^L^h-     ^^^'"''"5?;*'  "^^f^"^  }^^  ^^*"«^  awarded  in  the  instant  ca^e  makes 
^^^^^J^^'^  fL^^^^'^'ono^^  ^raployment  only  with  respect  to  those  empSyees 
o^ZhffZtl^^^U  P^""^  following  the  directive  order,  ^  members  of  the  unfon 
or  who  thereafter  become  members  during  the  life  of  the  contract.     Both  'require 
^^ifoT"^'*^^''  ?^  employment  membership'  in  the  contracting  union 
,.»*  Ti?^^*'uf^^  ^'Yu^ir''^  ^^®  National  Labor  Relations  Board  has  also  pointed 
nnn Jh^^  fjthough  the  Housc  and  Senate  committees  discussed  the  section  under 
consideration  only  as  it  related  to  the  closed-shop  contract,  yet  'the  legislativl 
histoiy  of  the  act  does  not  warrant  any  conclusion  that  Cong^i  intendedTo  co^ 

«^v®  ^^otection  of  the  proviso  to  closed-shop  contracts  ' 
*v.r«;  ^^•.^•**'?i?^  ^^''  ^Relations  Board  not  only  has  held  that  closed  shops 

SSTon^  Vh^'  P'-'^^^^  Y  ^  *^^  ^""^^^^^^  ""*^^  preference  contracts  wS 
its  scope.     1  he  union  preference  and  close-shop  contracts  differ  onlv  in  decree 

SL  i^fii^^i  ^•f'*'°/®°*''''®'''^-°'^"^^^^^^P  clause.  The  essential  similarity 
lies  m  their  identity  of  purpose,  namely,  the  recognition  of  the  advisability  of 
^lowmg  and  protecting  the  strength  of  bona  fide  labor  organizations.  It  would 
^PPml^f  wH 'r'*''''^'^^^^  *^^  ^^^^on^^  Labor  Relations  Act  to  rule  that  any 
Sf  L^^fl-  .^''^iJPT''^^^/^^*  ^^^^^  ^  unionism  less  than  the  closed  shop  woiUd 
De  m  conflict  T^ath  the  act,  whereas  a  closed-shop  agreement  would  not  be.  The 
contention  of  counsel  in  this  case  amounts  to  just  that. 

of  thp'f^PfThJf'.K^''  petition  of  counsel  on  this  point  is  not  weU  taken  because 
S^i;,Tf.o  •?    u    lu       "iamtenance  of  membership  provision  is  not  being  adopted 

of  the  wJr  f I*"'  ^u"^'^'  •^"*'  ^  ^r*'  ^  ^*°«  ^^P^^d  "P0°  tJ^e^  by  the  o?der 
of  the  War  Labor  Board  m  accordance  with  its  duty  finally  to  determine  this 

tCwar  eff^H  '  ^T)f  "'f  ""'^^^  '^^^^^-"^  *^  T^^^^P*  ^  '^''^'^'^^  pfose^ron "^ 
the  war  effort.  Therefore  the  provisions  of  the  National  Labor  Relations  Act 
are  in  no  way  applicable  to  the  case."  -ivciawuiis  act, 

wir  'Lw  'S?'''''?  of  General  Counsel  for  the  Board  that  the  provisions  of  the 
tI^Lt^^  Disputes  Act  have  m  no  way  deprived  the  Board  of  its  authority  to 
hv  f  hi  S.1?^'?T  P^^\*^^°g  ^or  maintenance  of  membership.  A  learned  opinion 
by  the  Board  s  General  Counsel  on  this  subject  will  be  released  in  the  near  future 

fln!i?r' V^-.'^^^^i  l^^  Sf'^'i'^  P^^^i^^on  that  it  was  the  clear  inSTof 

Congress  when  it  passed  the  War  Labor  Dfeputes  act  to  confirm  and  add  to  the 

pojCers  heretofore  exercised  by  the  Board,  including  specificaUy  the  power  to 

?£f  fiZr'S  r^"'"  ^^  membership      Likewise,  General  Counsel's  opi^Ton^sustai^s 

iSLi^  ^^-  P'^T"^   decisions   holding   that   the   maintenance-of-membership 

provision  IS  m  conformance  \^ith  the  National  Labor  Relations  Act  "«^«"*P 

o}Zl  ^ff  l?""^  .has  been  presented  in  this  case  or  any  other  case  to  show  that  a 

check-off  of  union  dues  would  violate  Section  8  (2)  6f  the  National  Labor  Sla- 

T^^rH  flf  .r''*^''^^!^  ^y  ^^^  Company.     It  is  the  position  of  the^^?  W 

A^?mA.«  .^^  ?>y^.^i?^^  ""^  ^T*'^^  ^  ^2)  of  the  National  Labor  Relations 

rw?-         clear  that  the  Company's  argument  as  to  check-off  is  without  merit 

ferenr^'Wh  fL?^^^.*''  ^"^Pjoyer  does  not  constitute  a  domination  or  inter! 

whPn  fh  Jlwv^  formation  or  admmistration  of  any  labor  organization"  especially 

^hen  the  checking  off  is  at  the  request  of  the  labor  organization  and  by  the 

order  of  a  government  tribunal.     Likewise,  the  ordinary  meanhig  of  the  wordi 
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of  the  section  makes  clear  that  checking  off  dues  does  not  constitute  the  making 
of  a  financial  contribution  or  giving  of  other  support  to  a  union  by  an  employer. 
It  is  the  view  of  the  Board  that  the  Company's  contention  that  section  8  (2)  of 
the  National  Labor  Relations  Act  makes  it  illegal  for  the  Board  to  order  a  check* 
off  under  the  terms  of  the  War  Labor  Disputes  Act  is  so  strained  and  lacking  in 
merit  as  to  justify  dismissing  it  without  further  comment. 

The  third  major  point  set  forth  in  the  Company's  supplemental  objections  and 
the  comments  was  that  the  proposed  order  would  deprive  the  Company  of  liberty 
and  property  without  due  process  of  law  and  in  violation  of  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States  for  the  following  reasons: 

1.  The  Company  was  not  afforded  a  fair  hearing. 

2.  The  Panel's  recommendations  are  not  supported  by  substantial  evidence. 

3.  The  Panel's  recommendations  are  discriminatory. 

4.  A  maintenance  of  membership  clause  would  impair  the  employee's  freedom 
to  work  and  the  Company's  freedom  to  employ. 

5.  An  order  of  compulsory  arbitration  would  impair  the  Company's  freedont 
of  contract. 

The  National  War  Labor  Board  will  not  deprive  any  party  to  a  dispute  pending 
before  it  an  opportunity  for  a  full  and  fair  hearing.  *  The  Company  now  contencfi 
that  it  was  not  afforded  a  fair  hearing.  No  evidence  whatsoever  was  presented 
by  the  Company  to  support  this  allegation.  It  is  the  holding  of  the  War  Labor 
Board  that  the  record  of  this  case  shows  that  the  Company  was  provided  with 
the  opportunity  for  a  full  and  fair  hearing  and  with  due  process  of  law  as  provided 
by  law.  The  hearings  held  by  the  Panel  were  in  accordance  with  the  legal 
principles  discussed  in  the  Board's  decision  in  the  Winchester  Arms  case  cited 
above.  Hence^  the  Company's  unsupported  allegations  on  these  points  are 
dismissed  by  the  Board  as  being  frivolous  and  without  merit  when  considered 
from  the  standpoint  of  the  facts  as  shown  by  the  record. 

Likewise,  the  Company  failed  to  present  any  evidence  in  support  of  the  claim 
that  the  P'anel's  recommendations  are  not  supported  by  substantial  evidence 
and  are  discriminatory.  The  record  before  the  Board  is  a  complete  answer  to 
such  charges.  It  is  the  .decision  of  the  Board  that  the  Panel's  recommendations 
are  not  only  based  upon  substantial  evidence,  but  are,  in  fact,  supported  by  a 
clear  preponderance  of  the  evidence. 

Further,  the  Board  wishes  to  call  attention  to  the  fact  that  for  the  most  part 
the  issues  in  this  case  involved  a  consideration  of  practically  the  same  issues 
and  contentions  which  were  before  the  Board  in  Case  No.  192.  The  Panel  in 
the  instant  case,  as  well  as  the  parties  were  well  aware  of  that  fact.  Hence,  the 
Panel  and  the  Board  took  judicial  notice  of  the  record  made  by  the  Company 
and  the  Union  in  Case  No.  192  in  addition  to  the  record  made  in  the  instant  and 
closely  related  case. 

The  charge  of  the  Company  that  the  Panel's  report  is  not  supported  by  sub- 
stantial evidence  and  is  discriminatory  is  so  completely  without  foundation  in 
fact  as  shown  by  the  record  as  to  justify  the  Board's  dismissing  it,  not  only  on 
the  ground  that  it  is  lacking  in  merit,  but  also  because  it  apparently  was  made 
as  a  pro  forma  and  pretensive  objection. 

Lastly,  the  Company's  objections  to  a  maintenance-of-membership  clause  and 
to  compulsory  arbitration  have  been  answered  heretofore  in  this  decision  as  well 
as  in  many  other  decisions  of  the  War  Labor  Board.  It  would  be  unnecessarily 
repetitious  to  go  into  these  matters  again.  The  War  Labor  Board  intends  to- 
continue  to  order  union  maintenance  and  arbitration  whenever  in  its  judgment 
the  record  of  a  given  case  shows  that  a  wartime  labor  dispute  can  be  settled  in- 
the  best  interest  of  the  war  effort  by  such  a  decision.  It  is  satisfied  that  arbitra- 
tion and  union-maintenance  clauses  can  be  ordered  by  it  in  the  final  determination 
of  labor  disputes  during  the  war,  under  both  the  Executive  orders  binding  upon 
the  Board  as  well  as  under  the  War  Labor  Disputes  Act.  Hence  it  proposes  to 
exercise  its  judicial  discretion  in  regard  to  the  same  unless  and  until  a  court  of 
competent  jurisdiction  rules  to  the  contrary. 

Opinion  by 

Wayne  L.  Morse. 

1  See  Winchester  Repeating  Arms  Co.  and  United  Electrical,  Radio  and  Machine  Workers  Union,  Loea-1- 
No.  282,  CIO,  Case  No.  44S— May  1,  1943. 
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Industrial 
-     -  .      .     Chicago 

warehouse,  mail-order  house,  and  retail  store,  wai<  extended  for  a  30-day  period 
by  the  National  War  Labor  Board,  it  announced  today. 

The  Board's  vote  on  the  case  was  five  to  one,  with  one  industry  member,  James 
Tanham,  dissenting. 

The  30-day  period  dates  from  January  15,  when  the  parties  were  notified  of  the 
Boara's  decision. 

Tlie  Board  directed  that  the  contract,  which  was  entered  into  bj'  the  company 
and  the  union  at  the  direction  of  the  War  Labor  Board  on  December  8,  1942,  be 
continued  in  effect  beyond  the  30-day  period,  if  the  company  and  the  union  agree 
to  a  detiiimuiation  by  the  National  Labor  Relations  Board  of  the  question  of  the 
union's  representation  rights  or  if  the  union  petitions  the  National  Labor  Rela- 
tions Board  for  such  a  determination.  The  contract  would  then  be  in  effect  until 
such  time  as  the  National  Labor  Relations  Board  determines  the  proper  bargain- 
ing agent  for  the  employees  now  covered  by  the  contract. 

The  Board  directed  that  if  the  union,  after  having  filed  the  i^etition  for  an  elec- 
tion or  card  check,  fails  to  agree  to  a  card  check  or  election,  the  company  has  the 
right  to  appeal  to  the  War  Labor  Board  for  termination  or  modification  of  its 
order  extending  the  contract. 

The  Montgomery  Ward  Co.  has  contested  the  union's  request  for  an  extension 
of  the  old  contract  on  the  grounds  that  the  union  no  longer  represents  a  majority 
of  the  employees  in  all  the  units.  The  company  particularly  alleged  that  the 
union  no  longer  represented  a  majority  at  the  mail-order  house  and  retail  store, 
the  two  largest  Chicago  units. 

The  Board's  order  is  based  on  evidence  presented  by  the  companv  and  the 
union  at  a  public  hearing  before  the  War  Labor  Board  on  December  16,  1943. 

In  an  opinion  on  the  Board's  decision.  Chairman  William  H.  Davis  commented 
on  the  company's  position,  as  asserted  at  the  hearing,  that  an  order  of  the  War 
Labor  Board  extending  the  contract  would  be  contrary  to  the  National  Labor 
Relations  Act,  and  on  the  position  of  the  union  that  no  National  Labor  Relations 
Board  procedure  should  be  invoked  since  it  was  demonstrably  the  majority  rep- 
resentative. 

"The  contested  question  of  representation  is  obviously  not  one  for  this  Board 
to  decide,"  said  Chairman  Davis.  "We  are  required  by  the  War  Labor  Disputes 
Act  to  leave  such  questions  for  the  determination  of  the  National  Labor  Relations 
Board.  But  courts  have  held  that  National  Labor  Relations  Board  certification 
of  exclusive  bargaining  representatives  is  presumed  to  have  continuing  effect  until 
changed  by  that  Board." 

For  the  Wai*  Labor  Board  to  apply  that  requirement  of  the  War  Labor  Disputes 
Act  without  exception,  and  without  taking  into  account  changed  conditions  or  the 
date  of  certification,  "would,  in  effect,  unlike  the  court  decisions  cited  above,  do- 

Erive  employers  of  their  only  means  of  seeking  a  redetermination  by  the  Natioal 
abor  Relations  Board  of  the  representation  question,  namely,  by  refusing  to 
bargain  with  a  union  which  an  employer  had  claimed  had  lost  its  majority  status  " 
Chairman  Davis  stated.  '  ' 

The  Chairman  pointed  out  that  the  certification  of  the  union  by  the  National 
Labor  Relations  Board  took  place  2  years  ago,  and  there  has  been  a  great  turn- 
over in  the  labor  force  since  that  time. 

"The  Board  is  not  equipped,  nor  is  its  function,  as  we  have  said,  to  determine 
whether  the  union  has  lost  or  retained  its  majority  status.  But  it  seems  to  us 
that  under  the  circumstances  of  this  case  the  Board  should  furnish  the  parties 
an  opportunity  to  have  the  matter  resolved  bv  the  National  Labor  Relations 
Board     *     *     *." 

The  Board's  extension  of  the  terms  and  conditions  of  the  old  contract  was  based 
on  two  "compelling  reasons,"  said  the  Chairman.     "We  believe  it  necessary,  in 
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the  first  place,  in  order  to  avoid  the  unrest  and  conflict  that  would  be  bound  to 
arise  if,  in  an  enterprise  as  large,  important,  and  as  centrally  located  as  Mont- 
gomery Ward's  Chicago  store,  the  employees  were  suddenly  to  find  themselves 
without  a  contract     *     *     *." 

"Secondly,  we  think  that,  so  far  as  possible,  the  status  quo  as  of  the  date  of 
contract  termination  should  be  preserved  since  the  issue  in  question  relates  to  the 
extent  of  union  membership  on  that  date.  In  the  nature  of  things  it  was  not 
possible  to  have  the  issue  then  and  there  decided.  But  surely,  neither  party 
would  seek  or  obtain  any  advantage  from  the  lapse  of  time  attendant  upon  the 
orderly  processes  of  this  Board  or  the  National  Labor  Relations  Board.  The  nec- 
essary effects  of  a  continued  lapse  of  the  contract  would  so  disadvantage  the  union 
in  the  period  from  now  until  the  holding  of  the  election  that  failure  to  extend  its 
provisions  would,  for  all  practical  purposes,  amount  to  prejudging  the  issue  of 
representation.     *     *     *" 

Chairman  Davis  asserted  that  in  view  of  the  War  Labor  Board's  original  deci- 
sion in  the  dispute  between  the  company  and  the  union  in  November  1942,  it  was 
not  necessary  to  comment  on  Montgomery  Ward's  contention  that  the  War  Labor 
Board  had  no  jurisdiction  in  this  dispute. 

'The  Board's  order  and  Chairman  Davis'  opinion  are  attached. 


National  War  Labor  Board, 

January  13,  1944- 

Case  No.  111-5353-110 

In  the    Matter  of:  Montgomery   Ward  and   Company  and    I  niled   Mail   Orders 
Warrhouse,  and  Retail  Emploxjees,  Local  20,  CIO 

DIRECTIVE    order 

By  virtue  of  and  pursuant  to  the  powers  vested  in  it  by  Executive  Order  No. 
917  of  January  12,  1942,  the  Executive  Orders,  Directives  and  Regulations  issued 
under  the  Act  of  October  2,  1942,  and  the  War  Labor  Disputes  Act  of  June  25, 
1943,  the  National  War  Labor  Board  hereby  decides  the  dispute  between  the 
parties  and  orders: 

1.  The  t^rins  and  conditions  of  the  contract  between  the  parties  effective 
December  8,  1942.  shall  continue  to  govern  the  relations  between  the  parties  for 
a  period  of  30  davs  from  the  date  hereof. 

2.  If,  within  siich  30-day  period  the  parties  by  mutual  agreciment  provide  for 
the  determination  by  the  National  Labor  Relations  Board  of  the  question  of 
emplovee  representation  or,' failing  agreement,  if  the  union,  within  the  said 
30-day  period  petitions  the  National  Labor  Relations  Board  for  a  determinaiion 
of  the  question,  the  terms  and  conditions  of  the  said  contract  shall  be  further 
extended  and  shall  continue  to  govern  the  relations  between  the  parties  until 
the  determination  of  the  collective  bargaining  representative  of  the  employees 
involved,  or  until  the  further  order  of  this  Board;  provided,  however,  that  if  the 
union,  having  within  the  said  period  filed  such  a  petition,  thereafter  fails  to 
prosecute  the  same  diligently  the  company  may  petition  the  Board  to  terminate 
or  modufy  this  order. 

Representing  the  public: 

William   H.  Davis. 
George  W.  Taylor. 

Representing  labor:  * 

Robert  J.  Watt. 
Carl  J.  Shipley. 

Representing  industry: 

George  H.  Mead, 


Dissenting: 


James  Tanham. 


I 


610    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

National  War  Labor  Board, 

January  13,  1944. 

Case  No.  lll-53o3-HO 

In  the  Matter  of  Montgomery  Ward  &  Company  and  United  Mail  Order, 
Warehouse,  and  Retail  Employees,  Local  20,  C,  I.  O. 

OPINION 

i.*^M  J^?^"*«^'  ^V^'  *^^®  National  Labor  Relations  Board  certified  the  United 
Mail  9rder,  W  arehouse,  and  Retail  Employees,  Local  20,  C.  I.  O.,  as  the  exclusive 
barganiing  representative  of  the  employees  of  Montgomerv  Ward  &  Company 
withm  the  units  designated  as  the  Mail  Order  House  Unit  and  the  Retail  Store 
Unit.  The  union  was  also  recognized  by  the  companv,  or  certified  by  the  National 
i^abor  Relations  Board,  as  the  representative  of  the  companv's  employees  witl  in 
five  other  designated  units.  Negotiations  subsequently  begun  for 'a  contract 
broke  down  and  the  ensuing  labor  dispute  was  certified  to  the  National  Labor 
Kelations  Board,  pursuant  to  the  provisions  of  Executive  Order  No.  9017  on 
June  2,  1942.  The  Board  issued  a  directive  order  determining  the  dispute  and  a 
contract  between  the  parties,  which  included  the  provisions  of  the  Board's  order 
became  finally  effective  on  December  8,  1942,  expiring  on  December  8,  1943 
Upon  the  union  s  request  that  the  parties  undertake  to  negotiate  a  renewal  agree- 
ment the  company  asserted  that  the  union  no  longer  represented  a  majoritv  of 
the  employees  within  the  Mail  Order  House  and  Retail  Store  Units  and  it 
consequently  refused  to  bargain  with  the  union. 

The  resulting  labor  dispute  was  certified  to  this  Board  on  December  6  1943 
pursuant  to  the  provisions  of  the  War  Labor  Disputes  Act.  The  onlv  issue 
presently  in  dispute  is  one  of  representation.  On  December  10,  1943,  the  Board 
requested  the  company  and  the  Union  to  show  cause  at  a  public  hearing  "whv 
they  should  not  consent  to  an  election  or  card  check  to  be  held  unc.er  the  auspice^s 
of  the  .National  Labor  Relations  Board  to  determine  the  issue  as  to  the  union's 
majority  status  m  the  two  units  and  pending  the  results  of  such  election  or  check 
win.'  the  terms  and  conditions  of  the  existing  contract  should  not  be  extended  " 
1  he  position  of  the  company,  at  the  public  hearing  held  on  December  16 
was^that  the  union  represents  only  a  small  proportion  of  the  employees  within 
each  unit  and  tnat  the  question  of  representation  and  the  company's  statutory 
obliganon  to  bargain  with  the  union  is  for  the  exclusive  determination  of  the 
ISational  Labor  Relations  Board.  Pending  such  determination,  it  was  asserted, 
the  expired  contract  should  not  be  extended  since  any  order  of  this  Board  to  that 
effect,  requiring  the  company  to  continue  to  treat  the  union  as  the  majoritv 
representative  of  the  employees  within  the  units,  would  be  contrary  to  the 
National  Labor  Relations  Act.  j         i^  c 

There  is  no  present  necessity  to  invoke  the  procedures  of  the  National  Labor 
Relations  Act  alleged  the  union  at  the  public  hearing,  since  it  could  be  demon- 
strated that  the  union  still  represents  more  than  a  majoritv  of  the  employees 
within  each  of  the  units  in  question.  But  if  the  Board  should  require  that  the 
*¥'Vu  of  representation  be  resolved  by  an  election  or  card  check  under  the  auspices 
of  the  National  Labor  Relations  Board,  the  terras  and  conditions  of  the  existing 
agreement  should  be  extended  pending  final  action  bv  the  National  Labor  Rela- 
tions Board,  ' 

The  contested  question  of  representation  is  obviously  not  one  for  this  Board 
to  decide      We  are  required  by  the  War  I^bor  Disputes  Act  to  leave  such  ques- 
tions for  the  determination  of  the  National  Labor  Relations  Board.     But  courts 
have  held  that  a  National  Labor  Relations  Board  certification  of  exclusive  bar- 
gaining representative  is  presumed  to  have  continuing  effect  until  changed  bv 
that  Board.     (See  Oughton  et  al.  v.  NLRB,  118  F.  (2d)  486,  (C.  C    A   3rd   1941) 
Q?Vv^^o  li^.LJ^-  "^^^  ip^^'i);  International  Association  of  Machinists  v.  NLRB 
dU  L .  b.  72  (1940);  Brotherhood  of  Railway  &  Shipping  Clerks  et  al.  v.  Virginian 
Railway  Co.   125  F.  (2d)  853.  (C.  C.  A.  4th,  1942),  NLRB  v    Hiahland  Park 
Manufacturing  Co    HO  F    (2d)  632  (C.  C.  A.  4th,  mo^    In  the  fficm  Cat 
this  principle  was  described  as  "the  rule  of  presumed  continuity  of  representative 
siat'Us. 

If,  however,  the  Board  should  apply  that  rule  without  exception  or  condition 
and  regardless  of  the  date  of  certification  or  of  any  change  in  size,  composition  or 
character  of  the  work  force  we  would,  in  effect,  unlike  the  court  decisions  cited 
above,  deprive  employers  of  their  only  means  of  seeking  a  redetermination  by  the 
Aational   Labor  Relations   Board  of  the  representation  que»Hon;  namely    by 
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refusing  to  bargain  with  a  union  which  an  employer  claimed  had  lost  its  majority 
status.  In  the  ensuing  proceeding  under  Section  8  (5)  of  the  National  Labor 
Relations  Act  the  representation  question  may,  as  we  understand  the  practice  of 
the  National  Labor  Relations  Board,  be  determined. 

There  are  consequently  those  cases  where,  since  the  date  of  certification  by  the 
National  Labor  Relations  Board,  such  a  major  change  in  circumstance  has 
occurred  as  to  cast  doubt  upon  the  continued  significance  of  the  National  Labor 
Relations  Board  certification.  A  bare  assertion  that  a  union,  previously  certified 
by  the  National  Labor  Relations  Board,  has  lost  its  majority  status  will  not, 
however,  persuade  the  War  Labor  Board  to  deny  to  the  union  the  benefits 
that  attach  to  the  certification.  Substantial  evidence  must  demonstrate  in  each 
€ase  that  events  occurring  since  the  National  Labor  Relations  Board  certification 
have  been  of  so  compelling  a  character  that  opportunity  to  seek  a  redetermination 
of  the  question  should  not  be  foreclosed. 

In  the  instant  case  the  union  certification  is  two  years'  old;  there  has  been  a 
great  turn-over  in  the  labor  force  since  that  time,  more  than  a  thousand  of  those 
who  were  in  the  company's  emploj^  at  the  time  of  the  election  now  being  in  the 
armed  forces.  It  is  alleged  that  of  the  group  of  employees  who  selected  the  union 
as  their  representative  in  the  mail-order  house  in  February  1942,  only  28%  now 
remain  in  the  bargaining  unit  and  this  group  constitutes  less  than  15%  of  the 
employees  within  the  unit.  In  the  Retail  Store  only  26%  of  the  eligible  employees 
who  chose  the  union  in  February  1942  remain  within  the  unit  and  this  group 
constitutes,  we  are  told,  only  16%  of  those  now  employed  in  the  unit.  Moreover, 
it  has  been  stated  by  the  company  that  "less  than  18%  of  the  employees  in  the 
Mail  Order  House  and  less  than  20%  in  the  Retail  Store"  now  have  outstanding 
authorizations  to  the  company  to  check  off  union  dues. 

The  union,  on  the  other  hand,  has  pointed  out  that  in  November  1942  it  de- 
livered to  the  company  a  check-off  list  of  about  3,700  members,  and  that  as 
union  members  left  the  company's  employ  new  employees  joined  the  union  with 
the  result  that  during  1943  it  has  handed  the  company  more  than  10,000  check-off 
cards.  Emphasis  is  also  placed  by  the  union  on  the  fact  that  during  the  15-day 
escape  period  provided  for  in  the  maintenance-of-membership  clause  ordered  by 
the  Board  which  took  effect  in  December  1942  only  14  of  the  3,700  employees 
who  had  signed  check-off  cards  resigned  from  the  union.  For  the  month  of 
November  the  union  received  from  the  company  a  check-off  check  for  $2,225.00 
and  for  December  a  check  for  $2,048,00.  There  are,  in  addition,  says  the  union, 
300  to  500  members  who  pay  their  dues  directly. 

The  Board  is  not  equipped,  nor  is  it  its  function,  as  we  have  said,  to  determine 
whether  the  union  has  lost  or  retained  its  majority  status.  But  it  seems  to  us 
that  under  the  circumstances  of  this  case  the  Board  should  furnish  the  parties 
an  opportunity  to  have  the  matter  resolved  by  the  National  Labor  Relations 
Board.  This  should  be  done  either  by  consent  of  the  parties  or,  failing  agreement, 
by  the  union  filing  a  petition  for  an  election  with  the  National  Labor  Relations 
Board  within  30  days  following  the  date  of  this  Order. 

While  both  parties  appear  willing  to  submit  to  an  election  or  card  check,  we 
are  not  altogether  clear  from  the  discussion  at  the  public  hearing  whether  agree- 
ment can  also  be  reached  on  the  matter  of  appropriate  bargaining  units.  If 
disagreement  on  this  score  should  arise,  it  would  need  to  be  resoived  by  the 
National  Labor  Relations  Board  on  the  union's  petition.  This  question,  too, 
the  statute  requires,  must  be  left  for  decision  by  that  Boaid. 

Pending  determination  of  the  National  Labor  Relations  Board,  however,  the 
terms  and  conditions  of  the  contract  just  expired  should  continue  to  govern  the 
relations  between  the  parties.  There  are  two  compelling  reasons  for  this  action. 
We  believe  it  necessary,  in  the  first  place,  in  order  to  avoid  the  unrest  and  conflict 
that  would  be  bound  to  arise  if,  in  an  enterprise  as  large,  impoi^ant,  and  as  cen- 
trally located  as  Montgomery  Ward's  Chicago  store,  the  employees  were  suddenly 
to  find  themselves  without  a  contract.  Similar  considerations  have,  in  prior 
cases,  induced  the  Board  to  take  the  same  action  (Bituminous  Coal  Operators 
and  United  Mine  Workers,  Case  No.  111-1284;  New  York-New  Jersey  Metro- 
politan Milk  Distributors,  Case  No.  197;  Westinghouse  Air  Brake  dompany, 
Case  No.  111-1244-D;  General  Motors  Corporation,  Cases  Nos.  125  and  128. 
Trucking  Industry  in  12  Midwestern  States,  Cases  Nos.  4648  and  4448). 

Secondly,  we  think  that,  so  far  as  possible,  the  status  quo  as  of  the  date  of 
contract  termination  should  be  preserved  since  the  issue  in  question  relates  to 
the  extent  of  union  membership  on  that  date.  In  the  nature  of  things  it  was  not 
possible  to  have  the  issue  then  and  there  decided.  But  surely,  neither  party 
should  seek  or  obtain  any  advantage  from  the  lapse  of  time  attendant  upon  the 
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orderly  processes  of  this  Board  or  the  National  Labor  Relations  Board.  The 
necessary  effects  of  a  continued  lapse  of  the  contract  would  so  disadvantage  the 
union  in  the  period  fPom  now  until  the  holding  of  the  election  that  failure  to  extend 
its  provisions  would,  for  all  practical  purposes,  amount  to  prejudging  the  issue 
of  representation.  By  extending  the  contract  provisions  the  relative  positions  of 
the  company,  the  union,  and  the  employees,  as  they  were  when  the  contract 
terminated,  are  preserved  until  the  representation  issue  has  been  determined  by 
the  proper  governmental  agency. 

The  company  has  asserted  that  such  an  order  of  the  Board  would  be  contrarv 
to  the  National  Labor  Relations  Act  since  the  company  would  be  required  to 
treat  a  minoiity  union  as  the  exclusive  representative  of  the  emplovees  within 
the  units.  This  contention,  of  course,  assumes  the  verv  fact  in  issue.  While 
the  evidence  submitted  may  be  sufficient  to  justifv  this'  Board  in  holding  that 
the  question  ought  to  be  refcrerd  to  the  National  Labor  Relations  Board  for 
determination,  it  is  by  no  means  sufficient  to  warrant  the  assumption  that  the 
1942  certification  has  lost  all  significance.  In  the  present  state  of  the  record,  we 
are  satisfied  that  it  h^  "fair  and  rea««onable"  to  continue  in  effect,  until  the  National 
Labor  Relations  Board  has  acted,  the  terms  and  conditions  of  the  agreement. 

The  company's  fear  that  it  would  be  guilty  of  an  unfair  labor  practice  if  it 
continues,  in  the  face  of  its  doubt,  to  treat  the  union  as  a  majority  representative 
is,  m  the  light  of  the  court  decisions  cited  above,  unfounded.  It  should  be  par- 
ticulariy  noted  in  this  connection  that  during  the  entire  contract  period  the 
union  called  upon  the  company  to  discharge  only  one  employee  under  the  mainte- 
nance-of-membership provision — a  request  which,  it  was  stated  at  the  hearing 
before  us,  had  been  refused  by  the  company. 

It  is  unnecessary  to  comment  at  length  on  the  companv's  objection  to  the 
Board's  jurisdiction.  In  view  of  the  statement  made  during  the  public  hearing 
by  the  company's  representative  that  the  factual  situation  has  not  changed 
since  the  Board's  decision  in  case  No.  192,  we  need  only  refer  to  the  opinion  and 
the  panel  report  in  that  case. 

William  H.  Davis,  Chairman. 


National  War  Labor  Board, 
Washington  25,  D.  C,  July  4,  lOU- 
Hon.  Robert  Ramspeck, 

Chairman,  Select  Committee  to  Investigate  Montgomery  Ward  Seizure, 
House  oj  Representatives,  Washington,  D.  C. 

My  Dear  Concressman  Ramspeck:  During  my  appearance  before  the  House 
committee  appointed  to  investigate  the  Montgomery  Ward  matter  some  question 
was  raised  regarding  the  decision  of  the  sixth  regional  War  Labor  Board  relin- 
quishing jurisdiction  over  a  dispute  between  Sears,  Roebuck  &  Co.  and  its  em- 
ployees in  Minneapolis.  At  the  time  of  my  appearance  the  Sears,  Roebuck  case 
was  pending  on  appeal  before  the  National  War  Labor  Board  and  I  was  not  in  a 
position  to  discuss  its  merits.  I  now  enclose  for  the  information  of  your  com- 
mittee seven  copies  of  a  directive  order  by  the  National  War  Labor  Board  unani- 
mously reversing  the  decision  of  the  regional  board  for  the  reasons  therein  set  forth. 
Respectfully  yours, 

William  H.  Davis, 
Chairman,  National  War  Labor  Board. 

Office  of  War  Information 
national  war  labor  board 
[For  release  hi  morning  papers,  of  Wednesday,  July  5,  1944.) 

B-1618.     Sears,  Roebuck  k  Co.,  Minneapolis,  Minn. 

The  National  War  Labor  Board,  in  a  unanimous  decision,  today  referred  back 
to  the  sixth  regional  War  Labor  Board  at  Chicago,  111.,  for  further  panel  hearings, 
a  dispute  between  Sears,  Roebuck  &  Co.,  and  the  International  Longshoremen's 
and  Warehousemen's  Union,  Congress  of  Industrial  Organ iaations,  with  a  pro- 
viskm  that  the  proceedings  be  stayed  if  the  company  or  any  union  petitioos 
the  National  Labor  Relation!  Board  for  a  collective  bargaining  electioo. 

The  case  involves  approximately  1,100  employees  in  the  company's  mafl  order 
house  in  Minneapolis,  Minn. 
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The  regional  war  labor  board,  after  considering  a  panel  report  on  some  of  the 
iiwies  involved,  "dismissed  the  case  for  lack  of  jurisdiction  on  the  ground  that  the 
company's  refusal  to  bargain  was  an  issue  determinable  only  by  the  National 
Labor  Relations  Board,  and  that  the  other  questions  in  dispute  should  await 
determination  of  that  issue,"  the  National  Board  said  in  a  statement  preceding 

its  order.  ,      ,       ,         .  x 

"The  regional  board  was  correct  in  holding  that  refusal  to  bargain  presents  an 
issue  which  is  determinable  only  bv  the  National  Labor  Relations  Board,"  the 
statement  continued.  "The  National  War  Labor  Board,  however,  has  not  only 
the  power  but  the  duty  under  the  War  Labor  Disputes  Act  to  provide,  in  the 
case  of  disputes  properlv  certified  to  it  by  the  United  States  Conciliation  Service, 
the  terms  and  conditions  of  employment  which  shall  govern  the  relationships 
between  the  parties."  ,,         . 

The  Board's  order  explains  that,  in  taking  jurisdiction,  it  is  "merely  exercismg 
its  authority  under  the  War  Labor  Disputes  Act  to  fix  the  terms  and  conditions 
of  employment  and  is  not  undertaking  to  order  the  company  to  bargain  coUec- 

tiveiy."  ,.        .,  ^.^. 

It  further  stated  that  the  provision  for  a  stay  of  the  proceedings  if  a  petition 
for  «Mi  election  is  filed  with  the  National  Labor  Relations  Board  has  been  directed 
"in  the  light  of  the  particular  circumstances  and  is  not  to  be  taken  as  creating  a 
general  precedent." 

The  order  provides  that  the  proceedings  be  stayed  until  the  petition  is  acted 
upon  and,  if  the  petition  is  granted,  until  the  certification  of  a  collective  bargain- 
ing agent  is  made.  If  the  petition  is  denied  or  if  it  is  granted,  an  election  is  held 
and  the  Congress  of  Industrial  Organizations  union,  previously  certified,  is  again 
certified,  the  processing  of  the  case  will  be  resumed.  If  another  union,  or  no 
union,  is  certified  the  proceedings  will  be  dismissed. 

Two  elections  won  bv  the  Congress  of  Industrial  Organizations  union  were 
contested  by  the  American  Federation  of  Labor.  The  company  would  not  bar- 
gain with  the  Congress  of  Industrial  OrganLzations  union,  contending  it  did  not 
know  which  union  represented  a  majority  of  the  employees,  and  on  August  4, 
1943,  the  dispute  over  refusal  to  bargain  and  other  issues,  including  union  security, 
grievance  procedure  and  arbitration,  was  certified  to  the  National  War  Labor 
Board  by  the  Conciliation  Service  as  a  dispute  which  might  lead  to  substantial 
interference  with  the  war  effort. 

The  Board  accepted  jurisdiction  over  the  dispute  by  unanimous  vote  on  August 
30,  and  referred  it  to  the  regional  war  labor  board  at  Chicago  for  handling. 

On  November  4,  1943,  after  panel  hearings  had  begun  in  the  case,  the  National 
Labor  Relations  Board  upheld  a  decision  of  its  regional  director  denying  the 
American  Federation  of  Labor's  petition  for  a  hearing  on  the  conduct  of  the 
collective  bargaining  election  won  by  the  Congress  of  Industrial  Organizations. 

The  regional  war  labor  board  dismissed  the  dispute  on  jurisdictional  grounds 
on  April  15,  1944.  The  Congress  of  Industrial  Organizations  petitioned  the 
National  Board  for  review  of  the  action. 

Commenting  on  the  regional  board's  decision,  the  National  Board  said: 

"It  was  the  duty  of  the  regional  board  either  to  decide  the  issues  in  dispute,  or, 
if  it  found  facts  not  previously  before  the  National  War  Labor  Board  indicating 
a  lack  of  jurisdiction,  to  certify  back  to  the  National  Board  the  question  of 
jurisdiction  with  appropriate  findings  and  recommendations." 

The  Board's  order  is  attached. 


I 


National  War  Labor  Board, 

June  19,  19U' 
Case  No.  1U-3085-D 

In  the   Matter  of  Sears  Roebuck   Co.,   Minneapolis,    Minn.,   and   Iniematumal 
Longshoremen's  and  Warehousemen's  Union,  Local  Slit  C.  I.  0. 

preliminary  statement 

On  August  4,  1943,  the  dispute  between  Sears  Roebuck  Co.  of  Minneapolis  and 
the  laternational  Longshoremen's  and  Warehousemen's  Union,  Local  214, 
Congress  of  Industrial  Organizations,  involving  some  1,100  employees  of  the 
company  in  Minneapolis,  was  certified  to  the  Board  by  the  United  States  Con- 
ciliation Service  as  a  dispute  which  might  lead  to  substantial  interference  with  the 
war  effort  within  the  meaning  of  section  7  of  the  War  Labor  Disputes  Act.  The 
issues  included  union  security  provisions,  grievance  procedure  and  arbitration. 
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The  company  refused  to  bargain  with  the  Union,  expressing  its  belief  that  a  rival 

O^A7iT«f  ^n  i'q1??°.k°^m  ^*^'''"  V^'?""  represented  a  majority  of  the  employees. 
Un  Augiist  30,  1943  the  National  War  Labor  Board,  by  unanimous  vote,  accepted 
Jurisdiction  and  referred  the  case  to  the  regional  war  labor  board  for  the  sixth 
region. 

It  was  the  duty  of  the  regional  board  either  to  decide  the  issues  in  dispute,  or 
If  It  found  facts  not  previously  before  the  National  War  Labor  Board  indicating  a 
lack  of  jurisdiction,  to  certify  back  to  the  National  Board  the  question  of  juris- 
diction with  appropriate  findings  and  recommendations. 

Ihe  regional  board,  after  considering  the  report  of  a  panel  on  some  of  the 
issues,  dismissed  the  case  for  lack  of  jurisdiction  on  the  ground  that  the  com- 
pany s  refusal  to  bargain  was  an  issue  determinable  only  by  the  National  Labor 
Kelat^ions  Board  and  that  the  other  questions  in  dispute  should  await  the  deter- 
mination of  that  issue.  The  regional  board  was  correct  in  holding  that  refusal 
to  bargain  presents  an  issue  which  is  determinable  only  by  the  National  Labor 
Relations  Board.  The  National  War  Labor  Board,  however,  has  not  only  the 
power  but  the  duty  under  the  War  Labor  Disputes  Act  to  provide,  in  the  case  of 
disputes  properly  certified  to  it  by  the  United  States  Conciliation  Service,  the 
terms  and  conditions  of  employment  which  shaU  govern  the  relationships  between 
wie  parties. 

Accordingly,  the  Board  hereby  orders  as  follows: 

DIRECTIVE    ORDER 

1.  The  case  is  referred  back  to  the  sixth  regional  war  labor  board  for  further 
panel  hearings,  and  for  a  public  hearing  beiore  the  regional  board  on  the  original 
and  the  subsequent  panel  reports;  provided,  however,  that  if  either  the  company  or 
another  union  petitions  the  National  Labor  Relations  Board  for  an  election 
and  so  informs  the  regional  board,  the  proceedings  wiU  be  stayed  until  the  petition 
IS  acted  upon,  and,  if  the  petition  is  granted,  until  the  certification  of  a  collective 
bargaining  agent  is  made.  If  the  petition  is  denied  or  if  it  is  granted,  an  election 
IS  neid,  and  the  International  Longshoremen's  and  Warehousemen's  Union, 
i.ocal  214,  IS  certified,  the  processing  of  the  case  will  at  once  be  resumed.  If 
another  union,  or  no  union,  is  certified  the  proceedings  will  be  dismissed. 

Z.  In  taking  jurisdiction  the  National  War  Labor  Board  is  merely  exercising 
ite  authority  under  the  War  Labor  Disputes  Act  to  fix  the  terms  and  conditions 
Of  employment  and  is  not  undertaking  to  order  the  company  to  bargain  collec- 
r^l^'^  .u  P^f^vision  for  a  stay  if  a  petition  is  filed  has  been  directed  in  the 
Dgnt  Of  the  particular  circumstances  and  is  not  to  be  taken  as  creating  a  general 

Representing  the  public: 

William  H.  Davis. 

George  W.  Taylor. 

Lloyd  K.  Garrison. 

x»  X-      .   J     .  Edwin  E.  Witte. 

Kepresenting  industry: 

George  H.  Mead. 

Vince:nt  p.  Ahearn. 

Walter  T.  Mar«etts. 

T»„ ,.      ,  .  Clarence  Skinner. 

Kepresenting  labor: 

Delmond  Garst. 
John  Brophy. 
Robert  J.  Watt. 
James  Brownlow. 

Executive  Order  No.  9017 
establishment  of  the  national  war  labor  board 

^t  Y^!^^^^^^  *^>'  ^^^^^  ^^  *^®  8*a*e  of  war  declared  to  exist  by  joint  resolutions 
?fJi  S'k?'^?'  approved  December  8,  1941,  and  December  11,  1941,  respec- 
nZ^Li  ".K^'w^*"^^  ?''f,'u^28,  331,  332,  77th  Congress),  the  national  interest 
♦K^^fS  *•  *  ^^^^^  ?^*"  ^®  ^^  mterruption  of  any  work  which  contributes  to 
the  effective  prosecution  of  the  war;  and 

Whereas  as  a  result  of  a  conference  of  representatives  of  labor  and  industry 
which  met  at  the  call  of  the  President  on  December  17,  1941,  it  has  been  agreed 


INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO.    615 

that  for  the  duration  of  the  war  there  shall  be  no  strikes  or  lockouts,  and  that  all 
labor  disputes  shall  be  settled  by  peaceful  means,  and  that  a  National  War  Labor 
Board  be  established  for  the  peaceful  adjustment  of  such  disputes: 

Now,  therefore,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  statutes  of  the  United  States,  it  is  hereby  ordered: 

1.  There  is  hereby  created  in  the  Office  for  Emergency  Management  a  National 
War  Labor  Board,  hereinafter  referred  to  as  the  Board.  The  Board  shall  be 
composed  of  twelve  special  commissioners  to  be  appointed  bv  the  President. 
Four  of  the  members  shall  be  representative  of  the  public ;  four  shall  be  represen- 
tative of  employees ;  and  four  shall  be  representative  of  employers.  The  President 
shall  designate  the  Chairman  and  Vice  Chairman  of  the  Board  from  the  members 
representing  the  public.  The  President  shall  appoint  four  alternate  members 
representative  of  employees  and  four  representatives  of  employers,  to  serve  as 
Board  members  in  the  absence  of  regular  members  representative  of  their  respec- 
tive groups.  Six  members  or  alternate  members  of  the  Board,  including  not  less 
than  two  members  from  each  of  the  groups  represented  on  the  Board,  shall  con- 
stitute a  quorum.  A  vacancy  in  the  Board  shall  not  impair  the  right  of  the 
remaining  members  to  exercise  all  the  powers  of  the  Board. 

2.  This  Order  does  not  apply  to  labor  disputes  for  which  procedures  for  adjust- 
ment or  settlement  are  otherwise  provided  until  those  procedures  have  been 
exhausted. 

3.  The  procedures  for  adjusting  and  settling  labor  disputes  which  might  inter- 
rupt work  which  contributes  to  the  effective  prosecution  of  the  war  shall  be  as 
follows:  (a)  The  parties  shall  first  resort  to  direct  negotiations  or  to  the  procedures 
provided  in  a  collective  bargaining  agreement.  (6)  If  not  settled  in  this  manner, 
the  Commissioners  of  Conciliation  of  the  Department  of  Labor  shall  be  notified 
if  they  have  not  already  intervened  in  the  dispute,  (c)  If  not  promptly  settled 
by  conciliation,  the  Secretary  of  Labor  shall  certifv  the  dispute  to  the  Board, 
provided,  however,  that  the  Board  in  its  discretion  after  consultation  with  the 
Secretary  may  take  jurisdiction  of  the  dispute  on  its  own  motion.  After  it  takes 
jurisdiction  the  Board  shall  finally  determine  the  dispute,  and  for  this  purpose 
may  use  mediation,  voluntary  arbitration,  or  arbitration  under  rules  established 
by  the  Board. 

4.  The  Board  shall  have  power  to  promulgate  rules  and  regulations  appropriate 
for  the  performance  of  its  duties. 

5.  The  members  of  the  Board  (including  alternates)  shall  receive  necessary 
traveling  expenses,  and,  unless  their  compensation  is  otherwise  prescribed  by  the 
President,  shall  receive  in  addition  to  traveling  expenses  $25.00  per  diem  for  sul>- 
sistence  expense  on  such  days  as  they  are  actuallv  engaged  in  the  performance  of 
duties  pursuant  to  this  Order.  The  Board  is  "^authorized  to  appoint  and  fix 
the  compensation  of  its  oflScers,  examiners,  mediators,  umpires,  and  arbitrators: 
and  the  Chairman  is  authorized  to  appoint  and  fix  the  compensation  of  other 
necessary  employees  of  the  Board.  The  Board  shall  avail  itself,  insofar  as 
practicable,  of  the  services  and  facilities  of  the  Office  for  Emergency  Manage- 
ment and  of  other  departments  and  agencies  of  the  Government. 

6.  Upon  the  appointment  of  the  Board  and  the  designation  of  its  Chairman, 
the  National  Defense  Mediation  Board  established  bv  Executive  Order  No.  8716 
of  March  19,  1941,  shall  cease  to  exist.  All  employees  of  the  National  Defense 
Mediation  Board  shall  be  transferred  to  the  Board  A'ithout  acquiring  by  such 
transfer  any  change  in  grade  or  civil  service  status.  All  records,  papers,  and 
property,  and  all  unexpended  funds  and  appropriations  for  the  use  and  mainte- 
nance of  the  National  Defense  Mediation  Board  shall  be  transferred  to  the  Board. 
All  duties  ^vith  respect  to  cases  certified  to  the  National  Defense  Mediation  Board 
shall  be  assumed  by  the  Board  for  discharge  under  the  provisions  of  this  Order. 

7.  Aothing  herein  shall  be  construed  as  superseding  or  in  conflict  with  the  pro- 
visions of  the  Railway  Labor  Act  (Act  of  Mav  20,  1926,  as  amended,  44  Stat.  577: 
48  Stat.  926,  1185;  49  Stat.  1169;  45  U.  S.  Code  151),  the  Natio.ial  I^bor  Rela- 
tions Act  (Act  of  July  5,  1935,  49  Stat.  457;  29  U.  S.  Code  151  et  seq.),  the  Fair 
Labor  Standards  Act  (Act  of  June  25,  1938,  52  Stat.  1060;  29  U.  S.  Code  201  et 
seq.)  and  the  Act  to  provide  conditions  for  the  purchase  of  supplies,  etc.,  approved 
June  30,  1936  (49  Stat.  2036;  41  U.  S.  Code,  sections  35-45),  or  the  Act  amending 
the  Act  of  IVlarch  3,  1931,  relating  to  the  rate  of  wages  for  laborers  and  mecliaiiics, 
approved  August  30,  1935  (49  Stat  101 1 ;  40  IT.  S.  Code,  Section  276  et  seq.) 

^      „  Franklin  D.  Roosevelt. 

The  White  House, 

January  12,  19^2. 
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Amending  Executive  Opder  Xo.  9017  of  January  12.  1942.  to  Provide 
FOR  THE  Appointment  of  Associate  Members  of  the  National  War 
Labor  Board 

Bv  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  statutes 
of  the  I  nited  States,  it  is  hereby  ordered  that  Executive  Order  Xo.  9017  of 
January-  12,  1942,  entitled  "Establishment  of  the  Xational  War  I-abor  Board." 
be,  and  it  is  hereby,  amended  so  as  to  provide  for  the  appointment  of  associate 
members  of  the  Xational  War  Labor  Board.  Such  associate  member.-,  shall  be 
authorized  to  act  as  Mediators  in  any  labor  dispute  pursuant  to  the  direction 
of  the  Board. 

Associate  members  shall  receive  compensation  and  expanses  durinej  aiiv  period 
of  service  in  like  manner  as  rej?ular  members  of  the  Board. 


The  White  House. 
January  24,  1943. 


Fran K LI .s    I).  Roosevelt 


Executive  Order  Xo.  9395  A 

AMENDING    EXKrUTIVE    ORDKR    NO.    g017    OF   .JANUARY    12,    1W2,    TO    PROVIDK    FOR 
ALTERNATE    PUBLIC    MEMBERS    OF   THE   NATIONAL    WAR   LABOR    BOARD 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  statutes 
of  the  United  Stat^,  it  is  ordered  that  Executive  Order  Xo.  9017  of  January  12, 
1942.  entitled  "P:stablishment  of  the  Xational  War  I^bor  Board,"  as  amended 
by  Executive  Order  Xo.  9038  of  January  24,  1942,  be,  and  it  is  herebv  further 
auieiided  so  as  to  provide  for  the  appointment  by  the  President,  for  such  periods 
of  service  as  he  may  prescribe,  of  alternate  public  ii:embers  of  the  X'ational  War 
Labor  Board:  Provided,  that  not  more  than  four  alternate  public  members  shall 
hold  office  at  any  one  time.  Such  alternat-e  public  members  shall  receive  .salaries 
at  the  rate  of  $9,000  each  per  annum,  and  shall  perform  such  functions  as  the 
National  War  Labor  Board  may  prescril)e.  When  called  upon  bv  the  Board,  they 
shall  sit  as  voting  members  of  the  Board;  but  not  more  than  four  public  members, 
regular  or  alternate,  shall  vote  in  any  one  case. 

Franklin  D.  Roosevelt. 
The  \^  iiite  House, 

November  20,  1943. 

Address  of  Rfpresentative  Forest  A.  Harness  (R)  Indiana  (Member  of 
the  Conference  Committee  of  the  House  and  Senate  on  the  War  Labor 
Disputes  Act)  in  the  House  of  Representatives,  Friday,  June  11,  1943 

Mr.  Speaker,  your  conferees,  seeking  to  compromise  tlie  diversities  between  the 
Senate  measure,  S.  796,  and  the  House  substitute,  enacted  I'eie  just  a  week  ago, 
have  returned  p  proposal  which  I  believe  is  the  most  effective  solution  which 
could  be  reached  imder  the  circumstances.  It  is,  in  ray  opinion,  a  far  less  satis- 
factory a7:d  efFe  tive  proposal  than  the  House  measure,*  for  it  omits  a  House  pro- 
vision which  I  still  believe  to  be  most  helpful  and  constructive.  Worse,  it  retains 
the  principal  SeTiate  provisions  validating  propertv  seizure  in  case  of  strike  or 
work  stoppage.  I  have  steadfastly  mpintained,  and  I  still  insist,  that  the  f  Dr?  eful 
seizure  of  Vroperty  is  utterly  no  solution  of  the  basic  problems  which  lead  to  labor 
unrest.  Tliis  is  merely  more  arbitrary  power  added  to  authority  already  vested 
in  tl  e  Executive  to  deal  in  a  purely  personal  way  in  labor  relations,  and  the 
record  certainly  is  sufficiently  clear  that  administrative  law  written  at  the  whim 
and  fancy  of  an  individual  simply  will  not  work. 

E\en  more  vigorously,  I  have  i?isi8ted  that  Congress  could  scarcely  do  more  in 
a  single  act  to  jeopardize  the  American  system  of  free  enterprise  and  the  Constitu- 
tional lights  of  the  individual  than  to  endorse  this  principle  of  property  seizure  by 
an  all-powerful  Executive.  I  could  not  in  good  conscience,  therefore,  support 
this  measure  offered  by  the  conference  committee  unless  I  sincerely  believed  that  in 
endorsing  property  seizure  we  have  safely  limited  and  restrained'  the  authority  of 
the  Executive  by  several  provisions  of  this  proposal. 

First,  this  conference  committee  bill  provides  that  property  taken  under  this 
authority  shall  be  returned  to  its  private  owners  within  a  period  not  to  exceed  60 
days  after  normal  production  in  the  property  has  been  restored.  I  wish  liere 
that  the  phraseology  might  liave  been  more  specific,  for  as  the  provision  is  now 
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written,  the  determination  of  the  date  on  which  normal  production  is  resumed  i» 
left  largely  with  the  President.  The  owner  of  any  property  seized  may,  of 
course,  seek  the  protection  of  the  courts  if  the  Executive  is  deemed  to  be  delaying 
unduly  the  return  of  the  property.  Still,  the  very  vagueness  of  the  language  in 
this  instance  might  conceivably  defeat  the  purpose  the  conferees  had  in  mind,  for  a 
socialist-minded  leadership,  or  a  very  small  minority  of  trouble-makers,  bent  on 
holding  a  plant  or  an  industry  in  Federal  bondage  once  it  has  been  seized,  might 
cause  petty  disturbances,  press  petty  issues  and  hamper  production  almost  end- 
lessly. Likewise,  those  powerful  forces  within  this  administration  which  will 
never  cease  their  drive  to  remodel  the  American  economy  on  the  lines  of  national 
socialism  will  find  it  easy  to  interpret  the  language  of  this  provision  to  suit  their 
own  convenience. 

Your  conferees,  however,  have  added  another  important  safeguard  in  section  10^ 
which  provides  that  this  act  shall  cease  to  be  effective  at  the  end  of  6  months 
following  the  termination  of  hostilities  in  the  present  war,  as  proclaimed  by  the 
President,  or  upon  the  date  (prior  to  the  date  of  such  proclamation)  of  the  pa.ssagr 
of  a  concurrent  resolution  of  the  two  Houses  of  Congress  stating  that  such  pro* 
visions  and  amendments  shall  cease  to  be  effective. 

IFnder  this  provision,  of  course,  it  shall  remain  the  prerogative  of  Congress  to 
withdraw  this  extraordinary  authority  from  the  President  any  time  it  may  be 
shown  that  the  authority  Is  being  abused.  This  is  a  real  protection  which  I  con- 
fidently believe  this  or  any  future  Congress  will  jealously  guard  and  prom]>tly 
exercise  if  the  occa**ion  should  ever  demand. 

But  most  important  of  all  the  safeguards  i^rovided  in  this  measure  are  those 
provisions  by  w^hich  we  confidently  rest  the  responsibility  for  labor  harmony  and 
the  future  safety  of  free  enterprise  squarely  in  tlie  hands  of  the  men  and  women 
in  the  ranks  of  labor.  I  have  every  confidence  that  these  provisions  will  prove 
effective  when  the  rank  and  file  of  American  labor  come  to  understand  that  we  are 
at  once  placing  tremendous  responsibility  in  their  hands  and  giving  them  the  im- 
portant beginnings  of  law  which  will  restore  to  them  the  control  over  their  own 
destinies  within  labor  organizations. 

I  would  like  to  speak  again  here  about  the  tremendous  responsibilities  which 
will  rest  with  the  men  and  women  of  labor  if  this  conference  measure  becomes  law, 
for  I  believe  it  cannot  be  stated  too  often  or  with  too  much  emphasis  that  proijerty 
seizure  is  a  real  and  immediate  danger  to  labor.  American  labor  has  been  bom- 
barded b}^  Communist  and  Socialist  propaganda  which  always  argues  otherwise,  but 
if  there  is  any  doubt  in  the  mind  of  any  working  man  on  this  point,  he  needs  only 
to  look  to 'any  totalitarian  nation  he  cares  to  take  as  an  example  to  see  how  labor 
fares  under  a  dictatorial  government.  In  fact,  he  can  see  his  own  future  status 
clearly  defined  if  he  will  go  no  further  than  the  arguments  of  the  proponents  of 
property  seizure,  who  have  made  it  perfectly  clear  in  this  instance  that  they  con-^ 
sider  this  instrument  a  quick  and  effective  wav  of  crushing  out  labor  troubles^ 

There  is  also  another  small  group  which  contends  that  this  has  been,  and  is,  a 
labor-coddling  Government  and  that  in  the  hands  of  this  President  the  right  to 
seize  property  will  prove  to  be  no  effective  means  of  suppressing  labor  disturb- 
ances. To  those  it  must  be  pointed  out  that  every  concession  this  administration 
has  made  to  labor  has  been  in  return  for  political  guaranties  which  labor  leader^ 
ship  has  so  far  been  willing  to  offer. 

Granted  that  under  these  circumstances  property  seizure  will  be  more  nearly 
a  means  of  destroying  private  industry  than  of  endiag  labor  troubles  under  this 
administration,  at  least  so  long  as  labor  leadership  is  willing  to  give  the  blind 
political  obedience  expected  of  it.  Let  us  even  assume  that  there  will  never  be  a 
rift  in  the  relations  of  labor  leadership  and  this  administration;  and  that  labor 
could  be  duped  into  enthusiastic  support  of  a  program  that  would  inevitably  weaken 
or  destroy  private  initiative  and  free  enterprise  in  America.  What  a  mess  of 
pottage  indeed  would  be  the  temporary  privileges  and  immunities  for  whidh 
labor  had  traded  its  previous  birthright. 

But  of  more  immediate  concern  to  labor  is  the  inescapable  fact  that  it  has  no 
guarantee  that  it  can  always  deal  so  successfully,  even  with  this  Executive.  Sup- 
pose for  any  one  of  many  possible  reasons  the  situation  changes  and  the  President 
develops  the  same  personal  enmity  for  other  union  heads  that  he  now  feels  for 
John  L.  Lewis.  If  that  seems  unlikely,  do  not  forget  that  these  two  men  were  the 
closest  business  partners  in  one  of  the  most  sensationally  successful  promotional 
deals  in  all  historv.  If  these  two  men  can  fall  into  bitter  controversv  over  the 
division  of  the  profits  of  their  partnership,  remember  that  other  lesser  partnerships 
may  come  to  the  same  end.  And  remember  too  that  an  unrestrained  power  which 
can  grant  special  privileges  and  immunities  can  just  as  well  impose  hardships  and 
injustices. 


ft' 


H 


618     im^ESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO. 

i.Z^^^VkT^P^u^^'/u*'**  ^'^^  J  ^^^Y^'  clear  to  the  rank  and  file  of  American 
labor.  That  IS  why  I  have  such  confidence  in  the  effectiveness  of  the  House  pro- 
visions for  a  period  of  cahn,  judicious  study  of  any  points  in  dispute,  followed  by 
an  orderly,  protected,  democratic  decision  by  secret  ballot  on  anv  threat  to  inter- 
rupt production.  '  V  I.U  liitci 

I  repeat  which  I  have  said  hundreds  of  times  before,  that  the  average  man  and 
wonaan  in  labor  is  thoroughly  loyal,  and  just  as  anxious  as  anyone  e£e  to  avoid 
work  stoppages  which  threaten  our  war  effort.  Given  the  opportunitv  to  study 
the  questions  involved,  and  given  full  protection  from  violence,  intimidation  and 
compulsion  by  orderly  election  procedure  and  a  secret  ballot,  I  am  as  sute  as  I  can 
ever  be  of  anything  that  the  American  working  people  will  emphatically  put  an 
end  to  strikes  and  labor  troubles.  ■:'  y  *'  »" 

That  is  why  I  am  perfectly  willing  to  trust  the  rank  and  file  of  labor  with  this 
final  responsibility  this  most  important  restraint  against  property  seizure.  I  am 
certain  of  their  patnotism,  and  I  feel  sure  we  can  trust  their  good  iudement  to 
resist  any  interference  with  the  war  effort  and  any  attempts  to  destrov  th6 
American  system  of  free  enterprise.  couiuy   tue 

1  presume  that  all  of  the  members  have  seen  and  studied  the  measure  reported 
by  the  conference  committee,  and  that  each  is  conversant  with  the  provisions 
^^Section  1  cites  the  short  title,  which  may  be  termed  the  "War  Labor  Disputes 

Section  2  merely  sets  forth  definitions,  which  I  believe  wUl  be  found  concise 
and  complete.  ^^^^ 

5^.^v!-^^  ?u^  u^"^^  the  powers  of  the  President  to  take  possession  of  propertv 
and  this  IS  the  heart  of  the  Senate  bill,  with  which  I  am  sure  all  of  you  are  familiar' 
1  his  authority  to  seize  extends  quite  comprehensively  to  any  plant,  mine  or 
facility  which  may  be  required  for  the  war  effort,  or  which  may  be  useful  in  con- 
nection therewith;  and  may  be  exercised  by  the  President  or  appropriate  Govern- 
ment agency  after  the  Executive  finds  and  proclaims  that  an  interruption  of 
production  has  occurred  or  may  occur  which  impedes  or  may  impede  the  war 

*u^A^u  ^^^„»°^?5d  ^^^^^  authority,  but  you  will  note  the  limitation  in  this  section 
that  the  President  must  return  to  its  owners  any  property  seized  within  a  period 
not  to  exceed  60  days  from  the  date  at  which  normal  production  is  resumed 

Section  4  provides  that  in  the  case  a  property  is  seized,  that  plant,  mine,  or 
facility  shall  be  operated  under  the  terms  and  conditions  of  employment  which 
were  m  effect  at  the  time  possession  was  taken. 

Section  5  provides  that  in  a  property  operating  under  Government  control 
either  the  Government  agency  m  authority  or  a  majority  of  all  the  persons  em- 
ployed in  the  property  or  their  representatives  may  applv  to  the  National  War 
Labor  Board  for  a  change  m  w^ages  or  other  terms  or  conditions  of  emplovment 
It  should  be  pointed  out  to  labor  that  this  provision  somewhat  reduce^  its  bar- 
gaining^ nghts,  for  here  only  a  clear  majority  of  the  employees  may  carry  a  case 
to  the  board,  whereas  m  an  industry,  in  regular  private  operation,  any  recognized 
bargaining  unit,  even  though  it  may  be  less  than  a  majority  in  the  plant  mav 
seek  relief  through  appeal  to  the  board.  ^       .      «j' 

Section  6  provides  the  penalties  for  striking  against  the  Government  after  the 
seizure  of  a  property.  Note  that  it  shall  be  unlawful  for  any  person  (1)  to  coerce 
influenc(\  or  conspire  with  another  person  to  interfere  with  the  operation  of  such 
property,  or  (2)  to  aid  in  any  way  with  an  activity  interfermg  with  the  operation 
of  such  property  Any  person  who  wilfully  violates  any  of  the  provisions  of 
this  section  shall  be  subject  to  a  fine  of  not  more  than  $5,000,  or  to  imprisonment 
for  not  more  than  1  year,  or  both. 

Section  7  outlines  the  functions  and  duties  of  the  National  War  Labor  Board 

iVPrTuM'^*^^*of  ^''^r^  ^^."  summon  for  hearing  both  parties  to  a  dispute 
where  the  tnited  States  Conciliation  Service  certifies  that  a  dispute  exists  which 
cannot  l^e  settled  by  collective  bargaining  or  conciliation.  The  Board' is  em- 
powered also  to  intervene  on  its  own  motion  in  a  case  which  in  its  opinion  has 
become  so  serious  that  it  may  lead  to  substantial  interference  with  the  wai 
effort. 

The  Board  is  directed  to  decide  the  disputes,  and  provide  bv  order  the  wages 
and  hours,  and  all  other  terms  and  conditions  of  employment  within  the  frame 
work  of  the  Fair  Labor  Standards  Act,  the  National  Labor  Relations  Act    the 
^ergency  IMce  Control  Act  of  1942,  and  the  supplementary  act  of  October  2 

The  Board  is  empowered  to  issue  subpenas  requiring  the  attendance  of  wit 
nesses,  and  the  production  of  papers,  documents,  and  records  material  to  the  issue 
mvolved. 
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The  Board  may  apply  to  any  Federal  district  court  for  an  order  requiring  any 
person  within  its  jurisdiction  to  obey  a  subpena  issued  by  the  Board. 

This  section  confers  jurisdiction  on  any  such  court  to  issue  such  an  order. 

Section  8  is  the  provision  which  I  have  so  vigorously  supported  through  the 
entire  discussion  and  debate  on  this  legislation.  It  provides  that  due  notice 
must  be  given  of  any  labor  dispute  involving  a  war  contractor,  and  that  no 
strike  or  interruption  of  production  shall  be  permitted  for  a  period  of  30  days 
thereafter. 

This  section  also  provides  that  in  case  conciliation  fails  to  resolve  the  dispute 
within  this  30-day  period,  the  National  Labor  Relations  Board  shall  forthwith 
take  a  secret  ballot  of  the  employees  in  the  plant,  mine,  or  facility  to  determine 
whether  they  will  permit  any  such  interruption  of  war  production. 

This,  I  repeat,  is  the  heart  of  the  measure  I  offered  as  a  substitute,  and  which 
the  House  enacted  a  week  ago.  It  is  by  this  section  that  we  propose  to  place 
in  the  hands  of  the  rank  and  file  of  American  labor  the  privilege  and  the  responsi- 
bility to  decide  of  their  own'  volition  whether  there  shall  be  strikes  or  work  stop- 
pages that  may  threaten  our  war  effort. 

Section  9  prohibits  political  contributions  by  labor  unions  by  a  very  simple 
amendment  of  the  Federal  Corrupt  Practices  Act  of  1925,  and  assesses  the  same 
penalties  for  violation  which  presently  obtain  against  any  national  bank  or 
corporation. 

Section  10  provides  for  the  termination  of  the  act  at  the  end  of  6  months 
following  the  termination  of  hostilities  in  the  present  war;  or  by  concurrent 
resolution  of  the  two  Houses  of  Congress  stating  that  such  provisions  and  amend- 
ments shall  cease  to  have  effect. 

Section  1 1  in  conclusion  is  the  customary  separability  provision. 

I  would  like  to  point  out  that  your  conferees  bring  back  to  you  the  basic  pro- 
visions of  my  substitute  bill,  with  the  exception  of  registration  and  reporting  of 
labor  organizations.  To  American  labor  I  want  to  point  out  that  there  is  not  a 
single  provision  in  this  conference  measure  which  weakens  or  destroys  any  basic 
right  of  any  group  or  individual.  In  fact,  I  believe  I  can  say  in  all  sincerity 
that  this  restores  certain  rights  of  the  individual  which  have  been  seriously 
encroached  in  recent  years,  for  it  assures  again  to  everyone  a  full  voice  in  the 
operation  of  any  labor  organization  of  which  he  may  be  a  member. 

I  ask  labor  to  note,  too,  that  there  is  in  this  measure  none  of  the  drastic  fea- 
tures of  previous  proposals  in  the  House  to  which  it  raised  particular  objection, 
such  as  prohibitions  against  picketing,  jurisdictional  strikes,  sympathy  strikes, 
the  suspension  of  the  Norris-La  Guardia  Act  reviving  injunctions,  and  the  penal- 
ties for  violence  and  intimidation. 

In  fact,  I  believe  the  conference  measure  is  one  which  all  persons  in  America 
who  want  labor  harmony  and  uninterrupted  war  production  can  embrace  without 
misgivings. 

The  argument  has  been  made  throughout  the  study  of  this  problem  that  these 
House  provisions,  or  any  provision  for  orderly,  cooperative  procedure  in  labor 
disputes  specifically  recognizes  the  right  of  workers  to  strike  in  wartime.  I  fully 
agree  that  we  do,  in  these  provisions,  recognize  such  a  basic  personal  right.  In 
fact,  I  will  always  insist  that  this  is  a  right  of  free  people  which  we  should  and 
must  admit.  I  know  of  no  way  to  deny  this  basic  right  without  descending  to 
slave  labor. 

It  should  not  be  necessary  to  point  out,  for  I  am  sure  that  everyone  including 
labor  understands  that  this  or  any  other  personal  light  is  always  a  limited  light, 
in  that  it  may  never  stand  above  the  national  welfare  and  safety.  I  shall  never 
condone  the  exercise  of  this  or  any  other  personal  right  in  a  way  which  might 
endanger  national  security  and  walfare,  but  I  shall  never  admit  that  the  American 
people  are  incapable  or  unwilling  to  subordinate  their  personal  privileges  and 
interests  to  the  greater  good  of  their  Nation. 

If  we  have  any  confidence  in  American  labor  at  all,  we  certainly  do  not  need 
fear  the  consequence  of  this  simple  recognition,  for  American  workers  with  only 
the  rarest  exceptions  have  been,  and  are  displaying  a  spirit  of  sacrifice  of  which 
we  can  all  be  proud.  The  spleidid  record  of  production  through  voluntary 
cooperation  is  so  clear  that  the  point  admits  of  no  argument. 

All  we  need  concern  ourselves  with  is  to  give  these  loyal  Americans  the  means 
to  protect  themselves  from  the  baleful  influences  which  are  responsible  for  labor 
troubles.  Give  them  a  real,  tangible,  workable  code  of  labor  laws  which  will  end 
administration  by  personal  whim  and  fancy;  enable  them  to  make  their  own 
decisions  and  choose  their  own  leaders  on  the  basis  of  real  labor  statesmanship. 
When  we  do  that  we  can  look  confidently  for  complete  hannony  and  unstinted 
cooperation. 
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I  want  to  say  again  I  regret  the  fact  that  this  legislation  has  been  formulated 
in  an  atmosphere  of  emotional  stress.  I  wish  we  might  have  made  a  beginning 
toward  a  real  code  of  labor  law  in  a  more  calm,  deliberate,  and  unhurried  mannei . 
But  we  were  faced  with  the  stark  necessities  of  a  war  emergency  which  demanded 
prompt  action  to  insure  uninterrupted  production  for  victory. 

I  urge  you  to  support  this  conference  measure  with  confidence. 


Thinking  Aloud 

OB 

Tbm  Present  Thoughts  of  One  Employbb 
(By  Roger  D.  Lapham) 

FOREWORD 

Being  some  observations  expressed  in  a  rambling  fashion,  and  mainly  written 
to  provoke  discussion  and  thought  among  the  regular  and  associate  employer 
members  of  the  National  War  Labor  Board.  Later  revised  in  the  thought  that 
others  might  be  interested. 

SUGGESTED    READING 

1.  The  lecture  of  Mr.  William  M.  Leiserson  (member  of  the  National  Labor 
Relations  Board),  Labor  Relations  and  the  War,  delivered  February  18s  1W2; 
also  the  address  given  at  Northwestern  University,  January  12,  1942,  by  Federal 
Judge  Charles  E.  Wyzanski,  Jr.  As  a  public  member  of  the  now  defunct  National 
D^ense  Mediation  Board,  Judge  W^yzanski's  remarks  carry  the  weight  of  first- 
hand knowledge  and  experience. 

2.  Undoubtedly,  employer  representatives  who  served  on  the  Mediation  Board 
will  concur  in  almost  all  of  Mr.  Leiserson 's  comments  and  criticisms,  particularly 
when  he  says  (p.  12)  "but  any  more  or  less  permanent  arbitration  agency  must 
have  a  set  of  policies  and  principles  to  guide  and  control  its  decisions  or  awards-.*' 

3.  The  Mediation  Board  not  only  refused  to  adopt  a  set  of  policies  and  princi- 
ples, but  by  resolution  declared  and  reaffirmed  that,  each  case  was  to  be  handled 
strictly  on  its  own  merits  and  without  regard  to  any  recommendation  made  in 
any  other  case.  The  Board  refused  to  admit  that  any  recommendation  made 
created  any  precedent. 

4.  It  is  noteworthy  that  on  November  11,  1941,  in  the  Captive  Mine  case,  two 
Congress  of  Industrial  Organizations  members  filed  a  dissenting  opinion  objecting 
strenuously  to  the  majority  decision  which  had  refused  the  United  Mine  Workers' 
demand  for  a  closed  shop  because  this  deci.^ion  was  in  conflict  with  the  Bethlehem 
West  Coast  Shipyard  findings  made  J\nie  18,  1941,  where  the  employer  was  told 
to  give  the  American  Federation  of  Labor  a  closed  shop. 

5.  Both  Mr.  Leiserson  and  Judge  Wyzanski  doubt  whether  any  Board  such  as 
ours  can  successfully  combine  the  separate  functions  of  mediation  and  arbitration. 
The  present  procedure  of  the  War  Labor  Board  is  as  follows: 

(a)  Panels  empowered  only  to  mediate,  and  failing  to  settle  a  dispute,  to 
rejwrt  facts  and  issues  to  the  Board  accompanied  by  recommendations — 
unanimous,  or  majority  and  minority. 

(6)  The  Board,  after  hearing  from  the  panel,  or  if  it  deems  advisable,  after 
conducting  formal  public  hearings,  to  make  its  final  determination. 

Time  alone  will  determine  success  or  failure  of  this  plan.  But  one  thing  is  cer- 
tain— ^to  have  any  chance  of  success,  the  rules  laid  down  must  be  strictly  adhered 
to.     Lack  of  proper  administration  has  ruined  many  well-planned  procedures. 

MANAGEMENT-LABOR    CONFERENCE 

6.  Mr.  Leiserson 's*commcnts  on  this  conference  last  December  are  very  much 
to  the  point.  On  page  17  he  says,  "It  was  luifortunate  that  the  conference  was 
adjourned  so  hurriedly.  Had  it  been  kept  in  session  and  had  the  Government 
insisted  on  submitting  to  the  conference  for  careful  study  and  discussion  the  per- 
plexing difficulties  it  was  faced  with  because  of  the  contrary  positions  and  prac- 
tices of  labor  and  management,  it  would  have  resolved  some  problems,  if  not  all." 

However,  Mr.  Leiserson  overlooks  the  fact  that  the  conference  was  handi- 
capped by  the  President's  statement  made  to  its  members  Wednesday  moming,^ 
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December  17  1941  The  President  said  then,  "The  country  is  expecting  some- 
thing out  of  you  in  a  hurry— I  don't  say  by  tomorrow  night— but  it  would  be  a 
thrilling  thing  if  we  could  get  something  out  in  the  way  of  a  unanimous  agreement 
bv  tomorrow  night,  Thursday  (December  18),  or,  at  latest,  by  Friday  night 
(December  19)."     The  conference  remained  in  session  just  one  more   working 

day  than  the  President  gave  it.  ,      x      u     j-         ,^4 

7  It  was  unfortunate  the  conference  was  headed  by  a  moderator  handicapped 
bv  a  background  of  Mediation  Board  acrimony.  Just  a  few  vveeks  before  the 
Board  had  been  pretty  well  killed  oflF  by  the  hasty  resignation  of  all  its  Congress  of 
Industrial  Organizations  representatives,  who  were  incensed  because  of  the  9  to  ^ 
decision  against  the  union  in  the  Captive  Mine  case.  John  L.  Lewis  at  that  time 
Dubliclv  attacked  Chairman  Davis,  charging  him  with  bias.       ,  ^       ,       ^.       , 

8  If  the  conference  had  had  a  difTerent  chairman— one  of  broad  national 
reputation,  and  had  been  given  reasonable  time  to  deliberate,  it  might  have 
agreed  on  how  to  treat  the  union  shop  issue.  -u^     ^„- 

9  On  December  7,  1941— ves,  December  7,  1941— John  L.  Lewis  had  won  a 
closed-shop  arbitration  award  from  Dr.  John  Steelman  In  theory,  but  not  m 
actuaUtv,  this  arbitration  had  been  voluntarily  agreed  to  by  both  parties;  and 
in  theofv  but  not  in  actuality,  Dr.  Steelman  was  supposed  not  to  represent 
Government.  The  fact  that  Lewis  had  defied  the  administration  and  had  won 
out.  made  it  most  unlikely  that  labor  leadership,  whether  American  federation 
of  Labor  or  Congress  of  Industrial  Organizations,  would  agree  to  any  new  Board 
unless  such  Board  was  free  to  arbitrate  the  closed-shop  issue    ^  .       .        . 

10  Labor  members  of  the  conference  vigorously  opposed  fixing  m  advance 
anv  general  policies  or  principles  for  the  new  Board  to  steer  by— it  was  to  set 
sail  without  charts  or  instructions  in  the  hope  that  somehow,  somewhere,  a  safe 
harbor  of  industrial  peace  would  be  found.  The  President,  in  fJisinigi^g  the 
conference  on  December  23,  supported  labor's  contention  that  the  new  Board  be 

allowed  to  write  its  own  ticket.  •  „i  «*  *v,«  Wo^ 

11  Both  Mr.  Leiserson  and  Judge  Wyzanski  doubt  the  survival  of  the  War 
Labor  Board.  All  the  more  reason  why  we,  representing  industry,  and  sharing 
the  respousibUitv  for  the  Board's  success  or  failure,  should  study  and  restudy  the 
constructive  addresses  of  Mr.  Leiserson  and  Judge  Wyzanski. 

RECOGNITION    OF   LABOR's    POLITICAL    STRENGTH 

12  After  11  months  service  as  an  employer  member,  first  on  the  old  Mediation 
Board  then  on  a  short-lived  management-labor  conference,  and  for  the  last  2 
months  on  the  new  War  Labor  Board,  I  am  increasingly  impressed  with  the  g  ave 
responsibility  placed  on  the  men  representing  the  business  side  of  the  table 
At  best  we  face,  and  are  facing,  a  terribly  difficult  task— made  even  more  difficult 
because  we  are  a  group  of  men— some  meeting  each  other  for  the  first  time :  repre- 
senting different  viewpoints,  different  sections  of  the  country,  different  industnes 
and  with  different  degrees  of  training  in  employer-employee  relations. 

13  Per  contra,  remember  how  thoroughly  labor  is  organized  and,  no  wonder, 
since  the  interests  of  labor  are  the  sole  objectives  of  labor  representatives.  There 
may  be  inter-union  feuds,  but  when  it  comes  to  advocating  or  opposing  matters 
affecting  anything  important  io  labor,  all  factions,  American  Federation  of  I^abor, 
Congress  of  Industrial  Organizations,  or  what  not,  instinctively  unite.  And 
don't  forget  that  today  the  two  major  national  labor  organizations  are  trying 
to  bury  the  hatchet  and  are  doing  tlieir  best  to  put  down  all  jurisdictional  disputes. 

14  'Will  anyone  denv  this  statement  or  charge  exaggeration  when  we  say  that 
for  the  past  9  vears  M'e  have  had  a  labor-minded  Government— with  all  three 
branches  more  partial  to  labor  than  to  industry?       ^    ,    ,        ^    .   •  ^    .■ 

15  A  few  months  ago  a  powerful  labor  leader  defied  the  administration  in  a 
way 'that  shocked  all  thinking  citizens  and,  by  such  defiance,  got  what  he  de- 
maiided.  Had  anv  "captain  of  industry"  acted  as  John  L.  Lewis  did,  someway 
would  have  been  found  to  jail  him  for  contempt  and  the  country  would  have 
applauded.  This  is  mentioned  onlv  to  emphasize  how  strong  a  pohtical  influence 
labor  wields.  Today,  the  President  has  a  group  of  six  labor  leaders  (three  Amer- 
ican Federation  of  Labor  and  three  Congress  of  Industrial  Organizations)  con- 
sulting and  advising  with  him  on  matters  of  vital  importance  to  industry  as  well 
as  to  labor  (and  incidentally,  not  primarily,  to  the  entire  country).  But,  it  is 
worth  noting,  that  there  is  no  similar  group  acting  in  like  capacity  for  business. 
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SUGGESTED    ORGANIZATION    OF    MANAGEMENT    REPRESENTATIVES 

«f  \h.  ?« wr^"""^^  ''^-  '^S^'''?-  ^^*>  «^*  ^*^^'"  *o  practicalities.  If  the  labor  side 
?Lf  ?hi^'!>I^  organized,  why  not  learn  the  lesson  and  go  one  better?  I  suggest 
^  N    A      ^      employer  members  and  alternates: 

f ^  hi  ^^PPo^?t  V^<^atipg  chairman  to  serve  continuously  for  say,  a  month,  and 
Th^I^a-''^^'^^'^  t?y  another  member  who  will  carry  on  the  next  month,  and  so  on 
The  chairman's  job  to  be  something  like  the  whip  of  a  political  partv-to  keep 
I^a*llw/.^^V'  g«^«g,?«-*«  ?^^ke  sure  there  are  suffic^nt  employer  members 
available  at  the  right  time  and,  generally,  to  supervise  employer  representation 
during  his  tnck  at  the  wheel,  ^he  chairman  (or  some  designated  emX^^^ 
member)  should  also  hold  himself  ready  to  consult  and  advise  with  employers 
who  are  or  may  be  called  to  Washington  in  connection  with  labor  disputes  cer- 
*  /t?  ?"  ^'^^"*  *^  ^®  certified  to  the  War  Labor  Board  aisputes  cer 

(6)  Appoint  a  permanent  secretary  for  the  management  group  whose  job  will 

o^in?l*'''^^fM 'f  ^^"^i^"*  ""'^  ^^^^"^^  assistance  in  preparing  majSrity  or  m?norTty 
S?lT«?f'  (Not^This  may  require  some  legal  advice.)  This  secretary  should 
nave  all  necessary  clerical  help.  ^  o^^um 

(c)  Schedule  regular  conferences  of  emplover  members  at  least  one  eveninir  a 
ZT^l!^^'  ^""^^l  ^^'"'"'{^y  ^,i«bt'  ^'hich  meeting  should  include  associate  and  special 
mediator  members.  In  short,  use  every  means  to  get  the  management  bunch 
\a  tMn V  aSt^  Other,  encouraging  them  to  exchange  views  but  not  expecting  them 
to  think  alike  or  to  be  bound  bv  anv  caucus  rule. 

in  Woll^^''^'"^^  ^^^'i^?''  ^!  alternate  employer  member  to  remain  continuously 
m  Washmgton  for  at  least  a  few  weeks  at  a  time.  It  is  obvious  that  when  a 
member  serves  only  3  days  or  less  a  week  and  jumps  back  and  forth  betwien  hit 
doTusdoe  t"oT?ort^>f  ^^«^if  ^^"'  that  with  suJh  stWered  attendance  hrcannot 
f  nl  ATi,  ^^^1*^^  importance  of  which  demands,  if  possible,  continuous  attend- 
SI  J  ^t^^'J^TK*  ^""^  ^^«'>  d  not  be  too  much).  Management  on  the  War  Labor 
Board  should  be  represented  by  top-side  executives  who  have  had  broad  training 

^  H^f  i?rff  Jfi?  I'^K '''^^^^''*  u''^'  ^""^  i"""*  ''*""^^-  ^^  ««"^«'  first-hand  experienci 
memhi^nf  f  M«  Rnf  H  '^tk  ^'^^  "^^^^^  ^""l  business  executive  more  valuable  as  a 
^rS  tf^ln  ''^!?-.  Th^.i^^i^  t^g'  however,  is  unbroken  rather  than  stag- 
^fl^^f  ^"''^i?'^'*  '*  "^^^^y  ""^^  ^^^"^  unreasonable  to  ask  those  members  who 

ff^«!  .^""f "^^  •5^''"  J""^""  ^r^'P  ^^  *«  *^  «^v«  ^t  least  2  weeks  of  continuous 
^^,  IH  n  J  f  ^v^^'"^^  'J"  ^^Jul  ""^  ^^""^^  T^^  *^*^-  This  does  not  mean  that  a  member 
ff  h^  t  .?.  take  or,  for  that  matter,  be  required  to  take,  leave  from  Washington 

m,r«f  ^J'^F7^,!t  ^^^  ^"^  ^i^*^  ^""^^  P^®^^"*  problem  of  human  relations.     One 
must  step  out  of  the  treadmill  every  now  and  then  to  maintain  his  perspective. 
K,^!!i  Ask  advice  from  industry  leaders  and  experts  of  national  standing  on  such 
f  1.  o^^^^u  ""^  r  t  Z^^S  P?^''/'  ^t^-     ^^^  '^^^  ^'«"ld  be  to  have  a  group  of  volun- 

f.1?i  w?ff  Vl^*^*^-,^^^'"'*  }^'^  ^^^'^t  "'^^^^  ^«^^d  members  will  have  their  hands 
fuu  with  the  daily  run  of  current  problems. 

+«iZ'  ^^  ^^^^^  ^I^^  J^®  R^^*  ^  ^"^*e  ^»'<*"*  a  recent  letter  from  an  employer  who 
War  Ifbo^'Borrd^fn  1918^  deliberations  which  resulted  in  the  organization  of  the 

"I  venture  one  further  consideration  respecting  the  nature  ofservice  by  em- 
Mi\^^  "P"""  ^""^  War  Labor  Board  that  may  be  established.  The  experience 
oi  tne  last  war  was  that  such  service  made  tremendous  demands  upon  time  and 
energy,  l  know  it  was  necessary  for  the  employer  members  to  live  together  in 
a  house  rented  for  that  purpose  in  Washington,  that  Mr.  Taft  moved  from  New 
fl?«ri^  .u..u^^'  .^h^i  employer  members  found  that  even  with  the  use  of  al- 
ternates that  they  li>^d  upon  trains  as  the  number  of  cases  increased  and  the 
numerous  personal  difficulties  multiplied.  There  were,  as  I  recall  it,  104  davs  of 
executive  sessions  during  a  single  year,  exclusive  of  public  and  group  sessions, 
f^^i  u   "^e?^'^e.^;  \t  was,  of  course,  a  part  of  their  daily  work.     For  the 

H?S1  '1?'"^  charged  with  heavy  executive  responsibilities,  it  became  increasingly 
w^ll  ^  ^^T  f?a"ag^"al  responsibilities  increased.  Alternates  will  be  vitally 
important,  and  they  should  be  equally  empowered  with  authority  with  theu- 
nllT^^  T  ^}^^  time  required  may  be  divided  as  occasion  arises.  Also  ample  • 
Wo!  ?  u  stenographic  assistance  will  become  vital  as  was  found  in  the  last 
\l^Ur^?^*T.  ■  t'""  ^^^^  1*  ^111  ^^  ""^^y  important  that  consideration  should 
^t  ^o  K  *5®  executive  responsibilities  of  employers  who  may  be  asked  to  serve 
^r^^^  ^""^i^  ''^^^^^^-     The  service  will  also  often  be  exatious  and  irritating. 

Er^ofto  bellrToo'^^d'''"  ^"""^  '^'  '^'  ^^'^     ^^^*  '"^^'  '''  *  ^^"^^^^^'^  *^«^ 
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THE    GROUP    INDUSTRY    IDEA 

18.  To  the  employer  members  of  this  Board  the  sheer  necessity  of  organization 
and  unity  is  being  brought  home  increasingly  day  by  day.  Yet,  how  long  will 
it  take  management  to  realize  that  when  labor  organizes  on  an  industry-wide 
basis,  it  is  time  for  management  to  follow  suit — and  that  unless  there  is  equal 
strength  on  both  sides  of  the  bargaining  table,  a  one-sided  deal  results.  It  is 
astonishing  that  most  company  executives  fail  to  recognize,  let  alone  heed,  this 
simple  fact;  how  the  most  blind  appear  to  be  some  big  employers  in  the  most 
important  industries  who  place  their  individual  or  company  aims  ahead  of  the 
broader  industry  interest. 

There  are  signs  of  awakening  which  may  be  accelerated  as  the  war  lengthens: 
Stockholders  as  American  citizens  may  begin  to  demand  of  their  management 
servants  in  aircraft,  steel,  oil,  or  any  other  industry,  group  cooperation  working 
to  solve  the  labor  status  peculiar  to  each  group  rather  than  unorganized  individual 
€flfort.  Divide  and  rule  has  been  practiced  by  labor;  unite  and  serve  should  be 
the  goal  of  industry. 

And,  surely,  team  play  within  industry  will  enable  it  to  deal  more  effectively 
with  post-war  dangers — provided  we  first  settle  the  totalitarian  powers  "affairs." 

THE    BATTLE    OF    COMPLACENCY 

19.  But  get  behind  me,  Jeremiah.  The  big  question  is,  "Where  do  we  go 
from  here?"  and  more  particularly,  "What  should  the  employer  members  of  the 
War  Labor  Board  do?"  "What  should  and  can  be  their  contribution  to  the  cause 
of  production?" 

20.  I  will  not  believe  it  is  possible  for  the  United  States  to  lose  this  war.  We 
have  had  reverses  in  the  Far  East  and  elsewhere  with  no  present  sign  that  the 
tide  is  turning.  To  win  the  war,  the  country  must  awake  to  the  realization 
that  we  are  in  a  struggle  for  existence  and  that  while  that  struggle  lasts,  we  had 
better  forego  talking  about  principles  or  private  enterprise  and  even  freedom  of 
individual  action.  For,  if  we  do  not  win  this  war,  will  not  our  way  of  life  be  the 
one  prescribed  by  Hitler  or  the  Son  of  Heaven  or  both? 

21.  Management  has  just  .one  job  to  do  in  war — production  and  service,  and 
anything  which  impedes  service  or  decreases  production  or  fails  to  produce  the 
maximum  production  cannot  be  tolerated.  Nothing  else  matters  provided  we 
are  convinced  our  national  existence  is  at  stake. 

22.  No  one  can  deny  that  cooperation  of  the  closest  kind  between  manage- 
ment and  labor  is  vital  if  we  are  to  attain  our  maximum  productive  effort — the 
problem  is,  how  to  reach  that  goa^. 

23.  But  now  to  something  more  important  than  organization  or  machinery, 
the  mental  attitude  of  management.  How  essential  it  is  that  business  executives 
(who,  after  all,  are  supposed  to  have  the  brains  of  production)  adjust  themselves 
to  the  conviction  that  the  war  must  be  won  despite  the  obstacles  which  exist 
within  our  own  boundaries. 

We  must  accept  Government  as  it  is,  not  as  we  might  wish  it  to  be.  The 
weaknesses  of  democracy  are  always  exposed  in  time  of  war.  The  dictators  get 
off  to  a  flying  start,  and  the  slow-moving  democracies  have  a  long  stern  chase. 
To  win  a  war  requires  team  play — voluntary  team  play  preferred.  But  discipline 
and  cooperation  are  required  in  the  first  Line  of  offense.  Why  not  then  in  the 
second  line,  the  line  of  production  and  service. 

24.  We  still  have  restrictive  antitrust  laws  and  judicial  decisions  which  threaten 
management  if  it  cooperates  on  an  industry-wide  basis.  We  now  indict  indivi- 
duals and  companies  for  violation  of  Antitrust  statutes  because  of  actions  taken 
years  ago.  This 'hinders  the  task  of  today  and  creates  feelings  of  uncertainty 
and  bitterness.  Yet  Government  is  not  ready  to  remove  this  threat,  even  though 
cooperation  of  business  is  demanded  by  all  except  the  Attorney  General. 

MAKE    UP    YOUR    OWN    MIND 

25.  Business  is  always  inclined  to  blame  Government.  Why  doesn't  the 
President  advocate  a  national  wage  policy?  Or  advocate  this  or  that?  We  are 
looking  to  Mr.  Henderson  or  Mr.  Nelson,  or  someone  else  to  do  the  leading. 

26.  As  an  employer  representative  of  this  Board,  I  feel  it  is  this  Board's  duty 
to  go  ahead  and  establish  a  national  wage  policy  as  well  as  a  policy  with  respect 
to  the  closed  shop  or  any  modification  thereof.     If  we  are  called  off  by  higher 
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authority  or  if  Congress  chooses  to  carry  the  ball,  itself,  why,  tliat's  that.     But 
in  the  meantime,  let  us  go  ahead,  saw  wood,  and  do  something. 
Vide  Deuteronomy  1,  verses  16-17: 

And  I  charged  your  judges  at  that  tinae,  saying,  Hear  the  causes  between 
your  brethren,  and  judge  righteously  between  everv  man  and  his  brother, 
and  the  stranger  that  is  with  him. 

Ye  shall  not  respect  persons  in  j,udgment;  but  ye  shall  hear  the  small  as 
well  as  the  great;  ye  shall  not  be  afraid  of  the  face  of  man;  for  the  judgment 
is  God's:  and  the  cause  that  is  too  hard  for  vou,  bring  it  unto  me,  and  I  will 
hear  it. 

THE    WACUr  QUJCeiSpK. 

27.  There  are  two  main  issues  thi»  Board  imrst  deal  with  in  the  very  near 
future:  wages  and  union  status.  I  shall  not  attempt  to  deal  at  length  with 
wages  here — nmch  has  been  said  about  a  national  wage  policv.  Whether  this 
Board  can  or  will  write  one  or  not  remains  to  be  seen.  To  the  lav  mind,  if  we 
are  to  have  price  control — it  would  seem  sm  if  wages  which  figure  largely  in  costs 
must  also  have  some  measure  of  control — and  taxes,  too,  surelv  musf  figure  in 
the  picture.  •  " 

Perhaps  something  like  the  following  might  be  adopted  as  an  appropriate  wage 

1.  There  should  be  no  further  general  increase  in  wages  based  on  an  increased 
cost  of  living  or  additional  taxes.  We  cannot,  as  a  Nation,  continue  the  standard 
of  living  to  which  we  were  accustomed.      We  are  at  war! 

2.  There  should  be  an  adjustment  of  wages  to  meet  prevailing  average  wages 
for  like  jobs  in  a  given  community,  for  like  job*  io  a  competitive  industry  in  a 
comparable  community,  or  in  the  lowest  paid  classifications  if  cost-of-living  in- 
creases should  be  so  rapid  as  to  work  a  hardship  measured  bv  the  amount  in  the 
weekly  pay  envelope  of  such  groups. 

3.  Premium  or  overtime  payments  for  time  worked  should  be  at  the  rate  of 
one  and  one-half  times  the  regular  rate  and  should  apply  only  to  hours  worked  in 
excess  of  the  hours  which  may  be  compensated  at  the  regular  rate  under  Federal 
statutes,  irrespective  of  the  day  of  the  week,  provided  tliat  where  an  employee  is 
required  to  work  7  consecutive  days,  he  should  be  paid  double  time  for  the  seventh 
day  or  any  part  thereof. 

UNION    STATUS 

28.  As  to  union  status,  this  should  be  a  simpler  issue  than  wages  for  which  to 
find  a  solution.  Yet,  the  truth  is,  of  the  two,  it  is  the  more  troublesome  becaiLse 
neither  management  nor  labor  seems  able  to  discuss  it  without  an  emotional 
pounding  of  the  table. 

The  Executive  order  creating  this  Board  really  establishes  a  court  of  compul- 
sory arbitration.  The  order  provides  that  "aft«r  it  takes  jurisdiction,  the  Board 
shall  finally  determine  the  dispute."  But  the  order  leaves- to  the  Board  its  own 
methods  of  determination.  There  has  been  some  talk  that  final  determination 
of  some  issues  might  be  left  to  parties  appointed  by  the  Board.  To  do  so  would 
seem  to  be  an  evasion  of  responsibility.  The  conclusion  is  inescapable  that  the 
Board,  being  charged  m  ith  the  duty  of  final  determination,  cannot  pass  on  to  anv 
other  party  its  own  obligation. 

Under  normal  conditions,  we  can  expect  that  every  labor  leader  will  seek  a  closed 
shop,  or  as  near  to  it  as  he  can  get,  and  that  every  emplover  will  endeavor  to 
retain  as  much  as  he  can  of  his  freedom  of  hiring  and  firin'g.  The  employer  w 
now  compelled  by  law  to  deal  with  the  legal  collective  bargaining  agency  of  hia 
employees,  and  certainly  there  is  now  no  sign  of  any  demand  to  change  this  part 
of  the  Wagner  Act.  Employers  are  not  only  expected  to  observe  the  law,  but 
should  be  meticulous  in  dealing  fairly  and  without  reservation  A^ith  whomever 
the  legal  collective  bargaining  agent  Is,  whether  the  agent  be  saint  or  devil. 

29.  It  may  be  argued  that  no  labor  leader  or  organization  should  take  advan- 
tage of  the  emergency  to  force  greater  concessions  in  the  form  of  union  security 
than  an  employer  is  willing  to  give  But  the  unions  insist  that  inasmuch  as  they 
have  willingly  abandoned  for  the  ^\ar  period  their  right  to  strike,  that  the  em- 
ployers should  not  take  advantage  in  seeking  to  weaken  existing  union  organiza- 
tion?. 

30.  But  let  us  stop  and  think — neither  labor  or  industry  wears  the  uniform — 
but,  to  repeat,  they  are  the  second  line  of  oflFense  and  just  as  vital  to  the  country 
as  are  the  men  on  the  far-flung  battle  line.  Neither  industry  nor  labor  can  or 
will  fail  their  brothers  in  uniform. 
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31  Employers  will  admit  their  obligation  t^  continue  during  the  emergency 
such  uniofi  security  relations  as  aiready  prevail  in  existing  labor  contracts.  W  here 
there  is  a  union  shop,  it  must  remain  a  union  shop,  and  where  maintenance  of 
membership  is  required,  siic(h  -must  continue  for  the  war  period. 

32  The  question  now  arises,  if  the  employer  has  recognized  a  "m»n  af  the 
proper  collective  bargaiiui>g  agency,  how  far  and  to  what  extent  shouidhc  be 
compiled  bv  a  Government,  m(M  as  the  War  Labor  Board,  to  grant  a  closed  shop 
or  any  modification  thereof?  It  is  admitted,  of  course,  that  the  employer  is  free 
to  grant  voluntarily  and  the  union  is  free  to  ask  for  a  closed  shop  or  any  form 
thereof,  provided  no  economic  coercion  of  any  kind— secondary  bovcott  or  hot 
cargo— is  used  (as  per  acceptance  of  President's  letter,  December  26,  1941,.  U 
i^eems  axiomatic  that  Government  will  not  compel  a  closed  shop. 

THE    CLOSED    SWOP    AND    MODIFICATIONS    THEREOF 

33  On  Novemljer  13,  1(941,  the  President  said:  "I  tell  you  frankly  that  the 
Government  of  the  Utiited  States  will  not  order,  nor  will  Congress  pass  legislation 
ordering  a  so-called  closed  ship.  *  *  *  The  Government  will  never  compel 
this  5  percent  (the  nonunion  employees  of  the  captive  coal  mine  industry)  to  join 
the  union  by  a  Governmeiit  decree.  That  would  be  too  much  like  Hitlers 
methods  toward  labor."  It  is  unbelievable  that  this  Board  would  ever  make  a 
final  determination  compelling  an  employer  to  force  an  employee  to  join  a  union 
in  order  to  secure  or  hold  a  national  defense  job.  The  final  result  m  the  captive 
coal  mine  case  contradicts  this  statement;  but  remember  the  excuse,  however 
flimsy  was  that  that  deeision  w^s  the  result  of  voluntary  arbitrat-ion.  John  1. 
I^wis  has  characterized  the  November  13  statement  of  the  President,  quoted 
alx)ve,  obsolete.  But  tlie  plain  words  of  the  President  have  never  been  contra- 
dicted at  the  source.  .       .    ,    ,  ,        ,  _^  • 

34  Some  argue  that  once  a  Labor  Board  election  is  held  and  a  certain  union 
wins'and  is  designated  the  sole  collective  bargaining  agency,  tlien  ev^y  one  m 
the  plant  who  voted  for  that  agency  is  under  obligation  to  support  it.  1  herefore. 
if  union  and  management  agree  that  all  members  of  the  union  thereafter  must 
remain  memljers  in  good  standing  or,  otherwise,  be  discharged,  there  can  be  notli- 
ine  unfair  in  such  a  procedure— for  inasmuch  as  once  a  man  has  selected  his  agency, 
he  shpuld  be  compelled  to  stick  with  it  for  at  least  until  the  expiration  of  the 

existing  labor  agreement.  .  .  u      u- 

35  Others  feel  this  is  asking  too  much;  that  no  maintenance-of-membership 
clause  should  be  granted  by  an  employer  to  a  union  unless,  after  the  agreement 
>^^th  the  union  is  eni;ered  into,  the  individual  employee  voluntarily  authorizes 
the  employer  to  discharge  him  if  he  fails  to  maintain  in  good  standing  membership 
in  his  uni6n  (Note:  Some  definition  o[  good  standing  is  always  desirable.  Ordi- 
narily, it  means  payment  of  regular  dues.  Whether  it  should  include  payment  of 
assessments  or  fines  is  det>atabie.) 

COMPULSION    AND    PERSUASION 

36  The  difference  between  compulsion  and  persuasion  can  be  as  wide  or  narrow 
as  the  distance  between  the  banks  of  the  Amazon  and  a  2-foot  brook.  In  either 
case  there  is  always  water  between  the  banks.  For  Government  to  conapel  a 
management-union  relationship,  whether  closed  shop,  union  shop,  or  frozen 
membership  is  in  mv  opinion  unwise  for  both  union  and  management.  What 
Government  gives.  Government  can  take  away.  The  union,  by  accepting  mem- 
bership through  compulsion  will  inevitably  invite  more  Government  control  and 
regulation.  Government  fixing  of  empioyer-employee  relations  should  be  and  is 
rSented  bv  industry.  And  in  these  days  when  Government  is  demanding  that 
management  produce  the  maximum,  why  give  management  any  excuse  for  failure 
to  produce  because  Government  prescribes  some  employer-employee  relationship 
which  is  not  specifically  required  by  law. 

37  Because  of  the  late  mediation  board's  action  in  compelling  certain  union- 
management  relationships,  such  as  in  the  Bethlehem  Shipyard,  North  American, 
and  Federal  Shipyard  disputes,  and  because  John  L.  Lewis  successfully  defied  the 
Federal  Government,  there  has  been  built  up  in  the  past  9  months  much  bitter 
feeling  on  the  closed-shop  issue.  The  public  knows  it  was  not  the  intent  of  the 
Wagner  Act  to  force  closed  shop  on  employers,  and  a  study  of  the  hearings  and 
debates  prior  to  the  passage  of  the  Wagner  Act  confirms  this;  that  union  leaders  in 
their  grasp  for  power  and  taking  advantage  of  the  increasing  demand  for  work 
due  to  the  emergency  have  been  aided  and  abetted  by  Government  in  getting 
more  than  what  they  were  entitled  to,  not  only  in  union  security  but  m  other  ways, 


if 
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W^k W?  ^.T""^  justification  for  the  assertion  that  unions  have  been  able  to 

srtabTeTs^sUr  ^''"''' '' ''"'"  "^^^ ""'  '^"^'^^"^  ^*  *^^  ^^^- 

WK^^^  emotional  feelings  on  the  union  shop  question  boiled  over  durine  the 
^r.Z'J^''^^^'^^''^  conference  held  last  December  All  the  more  reason  whv  the 
Eotff «i^l  n/fh""- '  '^"'  ^^'  a  cooling-ofiF  period  and  more  objective  thinking  on 
done  h^ff  ?/f  h^  management-labor  table.  To  bring  this  about  is  easier  said  than 
to  be  weak  ^^       '"  wiUmg^and  God  knows  it  should  b^the  flesh  ought  not 

THE    TWO    EXTREMES 

38.  What  now  is  the  status  of  the  so-called  union  security  issue? 
m.^?  Ta.  ^*^^**^®  emphatic  and  vociferous  statements  of  union  leaders  that  they 
Wrl^,T  union-shop  provisions  in  all  labor  contracts.  Thev  demand  this 
fnhn^^l'J!^^^^^''J^?''^^^^t''^  W^^^  «'■  n«*»  that  every  man  must  join  a  union 
mahih  Lo^uTiL^^^^''^  ^^^  J^H  *^S>'  ^^  ^^'  ^^^  «^""ty  of  their  unions 
ThPv  Hwf  n  w  *  T  P'"''^^'^  l"".^^  ^^^^^  *^^  antiunion  activities  of  employers. 
M^i^friZi  ?ol  ""^^  ''''  what  they  say  were  the  antiunion  practices  in  some 
10  20  oNn  ^^^"^  ^^u^"*  ^^^°  «^  ^»«k  ^  antiunion  employers'  records 
iJi-  1  ;•     ^^  ^u^^  ¥^V.  ^^^^^  assume,  despite  the  recent  gains  of  labor  through 

rlt1l?ac°tio^iH^•i^tn^,^^^^^^^  ^^*'  *«  ^^''  ^  through  adminfs- 

todav  wfll  hp?nS  *  ^^^7'  *^.^u*  ""»o^  existence  is  threatened  today,  or  if  not 
thrm^^h  liL^io.-^^'K'''''''  ^'''^J''  i^^y  ^^^  ^h*t  they  call  further  protection,  not 
39  ^T^n„  fiT  ^S^^^^^l^'  ^"t  by  rulings  of  a  board  created  by  Executive  order 
latf  an  V  Thnir^f  -P  ^^  consistently  opposed  any  legislation  tending  to  regu- 
actlonasrennfrinlr-''"  ^V''  •  ^t  has  even  opposed  such  moderate  legislative 
havp  >^'!n^  ^  ''J''''"^'  ^  ^'""^  "'  ^^""^^  houses— in  some  such  way  as  corporations 
hX  ^  on  '''?  ^"""^  '^^^?  compelled  to  do.  Union  leadership  still  objects  offi- 
bvlaws  cnni?lt  ff';'^  registration  with  some  Federal  agency  and  the  filing  of  union 
bylaws,  constitutions,  ete.,  as  well  as  sworn  and  audited  financial  reports  It 
continues  to  insist  upon  power  without  responsibility.  reports,     it 

reaction  tn'lfnl'i?."^^^^'  most  labor  leaders  of  vision  must  realize  the  danger  of 
Lew  s  a  HO.PH  «h.''''^''^.\  V"""  hours  after  Dr.  John  Steelman  awarded  John  L. 
fC  «f?o  I  if  ^^K^'P  '"  *^^  ^""P^^^^  ^^^^  ^^^  Pearl  Harbor  was  attacked.  If 
cetfulS  postponed  1  month  the  reaction  of  the  Nation  to  the  suc- 

f^f ho  ^  *"^r  ?f  Government  by  John  L.  Lewis  would  have  been  most  damaging 
.Wke  no  looki  f^'-  ^^^  ^'5'  ^^  the  newspaper  headline  of  the  day.  TheTo^ 
formula  whfphfhi^  ^""^  everything  to  be  settled  by  peaceful  means  is  the 

mirTv  tho  fa^i     ,    country  expects  management  and  labor  to  adhere  to.     The 

b^cln  Jit  hif  k""        ^''"'''^  *5*^  ^""'S^'*^  ^'"^  "^^"^  resentment  all  the  stronger 
51^    u  suppressed  since  December  7,  1 94 1 

union  ^an  nrnf'Lrt:::::'^,''  ^^^'^  ^^'""^  employers  who  haven't  any  closed  shop, 
no  J^^vp?nnf.?  o  '^^'''™  of  union  security  contracts  loudly  insisting  that  thev  w  11 
ask  thlt  PnnTri  7  ^^f^^^^a"  they  are  obliged  to  under  the  Wagner  Act.  ^hev 
frnm  oi.r^^^  !  ^^^^^^  ^^®  Closed-shop  issuc,  and  henceforth  forbid  an  employer 
wh^her  an  e^nlov.''''h^  '^'m- ^^  f  ^J^^^^-shop  contract  or  modification  th^eXf' 
Tven  now  rP^f/Tai^^  ""'''  VJ?  ^^  ^^  '"^  ''''  '^^^^  '^here  still  are  employens  who 
lgent«^somo  wL  J  ^'"?  "^'th  ^}'^''  employees  through  collective  bargaining 
to  ti^HTthTwI^    ^^  """i  ""J^  I""  ^^J"^  V^^  *"y  "'^^^^  »t  all,  and  others  who  want 

Drevent  thP  ^i.V""'7  *K  "^^^  '^'^^-  ^"^*^  employers  use  every  legal  device  to 
P^vent  the  selection  of  a  bargaining  agent.  .  ^      *  "^ 

^rt::.      f  ??  employers  insist  that  union  leaders  and  organizers  do  not  reallv 

to  nami  th^  I  *'^«*^"c«^  precedents  can  be  found)  and  apparent^  would  like 
n?«  nf  th.~  ™^lT'  T^  "^^l^  "^^"^^  ^^^^  ^^^  their  workers.  Whatever  com- 
whlVhlZ^l^^fit^^^l^^^^  ^^^  '•^^.^^'^^  '^^  '"^^^  ^^^  ^^«t  is  those  employees 
The  fact  thevZvo^J!  S"f '  .t"^  T^  ""'"""^  ^  ^^^^  '•^^'ity.  They  cannot  swallow 
Xthpr  hP*hi«      ^"^  "^tf*  '''^^-  whoever  may  be  the  spokesman  for  their  workers 

Thould  ^n  t^i>  ^^^^  ""Ti^!  -J*"^-     ^^^y  ^'"^  "°^  ^«"^^^^  their  workers 

fw  ^,^t  their  own  show  and  that  if  unscrupulous  and  dishonest  leaders  control 
they  must  remain  m  control  until  kicked  onf_Kv  fhp_rr.pn  below. _  ^^  control, 

holi^s'tlv'^RnJ^  ^h^^^'^l  *^2*  ""ion  elections  have  ^metimeslmt"bTen"^d^ed 
eoveriiL  ptptin^V  "'^'^^'  l'-^^"  ^i''^"^^^  legislative  action.  There  are  laws 
go\erning  election  of  corporation  directors,  etc.  Maybe  the  rank  and  filp  of 
union  members  should  have  legal  protection  again.^t  the  impro^r  act"  of  hd^^ 
oflScers  in  the  same  way  as  stockholders  have.]  "prof^er  aci.s  oi  tnen 
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43.  So,  here  we  have  two  extreme  positions.  What  can  and  should  this  Board 
do  to  bring  these  two  extremes  toward  the  center — always  keeping  in  mind  in  order 
to  secure  maximum  production  or  service,  there  must  be  the  closest  kind  of  cooper- 
ation between  management  and  workers  if  we  arc  to  win  this  war — this  battle  for 
national  existence? 

AN    IMPORTANT    ASIDE 

44.  A  thoughtful  inventory  of  our  present  national  labor  situation  sums  up  as 
follows: 

The  American  Federation  of  Labor  and  Congress  of  Industrial  Organizations 
have  agreed  with  the  President  theie  shall  be  no  stoppages  of  work  during  the  war. 
The  Nation  expects  and  will  demand  that  this  pledge  be  carried  out.  If  Govern- 
ment puts  some  ceiling  on  wages — a  policy  advocated  today  by  a  large  sector  of 
the  American  public  and  by  some  Government  agencies  and  many  Members  of 
Congress,  then  should  we  not  think  of  the  situation  in  which  leaders  of  organized 
labor  find  themselves?  With  the  right  to  strike  eliminated  and  the  wage  level 
limited  by  Government,  how  are  these  leaders  to  retain  their  members?  The 
overhead  expense  of  these  large  national  labor  unions  is  substantial.  Their  reve- 
nue flows  only  from  their  membership.  Can  union  leaders  be  held  accountable 
for  labor  troubles  if,  because  of  a  falling  off  in  their  membership,  they  find  they 
control  a  minority  rather  than  a  majority  in  the  plants  where  they  are  the  bar- 
gaining agents? 

45.  If  one  is  realistic,  it  is  hard  to  reconcile  the  views  of  those  in  management 
who  wish  to  hold  union  leaders  responsible  for  more  stable  labor  relations  and  yet 
who  will  not  help  them,  in  some  practical  way,  to  attain  responsibility. 

THE  CONTROLLING  THIRD  OF  THE  BOARD 

46.  We  must  not  forget  the  make-up  of  the  War  Labor  Board;  four  members 
representing  labor,  four  representing  management,  and  four  representing  the 
public,  each  member  with  one  vote.  It  is  reasonable  to  expect  the  votes  of  the 
four  public  members  will  determine  the  Board  policy  with  respect  to  this  trouble- 
some union  security  issue.  It  is  a  suie  bet  the  four  public  members  will  be  unani- 
inous  in  attempting  to  find  a  middle  ground  between  the  extreme  employer  posi- 
tion of  refusing  to  give  more  than  required  by  law  and  the  extreme  union  position 
that  every  worker  on  national  defense  must  belong  to  a  union.  The  four  public 
members  all  hold  what  business  terms  liberal  views.  They  believe  in  collective 
bargaining  and  hope  for  more  responsible  union  leadership,  as  well  as  a  more 
broad-minded  industry  viewpoint.  They  look  forward  to  a  more  universal  accept- 
ance of  such  management  union  relationships  which  have  existed  in  England  as 
well  as  in  the  Scandinavian  countries. 

THE    CONTROLLING    THIRD;    WHAT    DOES    IT    THINK? 

47.  Believing  in  the  democratic  processes,  it  is  most  unlikely  that  the  four  public 
members  will  compel  an  employer  to  impose  upon  an  employee  union  membership. 

48.  Will  they  advocate  the  so-called  frozen  membership"^  clause,  as  the  Media- 
tion Board  did  in  the  North  American  and  the  Federal  Shipyard  cases.  The  clause 
in  the  latter  case — made  famous  by  the  refusal  of  the  company  to  accept  it  and 
the  subsequent  taking  over  and  operation  of  the  j'ard  by  the  Navy,  read  as  follows: 

"In  view  of  the  joint  responsibilities  of  the  parties  to  the  national  defense,  of 
their  mutual  obligations  to  maintain  production  during  the  present  emergency 
and  of  their  reciprocal  guaranties  that  there  shall  be  no  strikes  or  lock-outs  for  a 
period  of  2  years  from  June  23,  1941,  as  set  out  in  the  Atlantic  Coast  Zone  Stand- 
ards, incorporated  herein  and  made  a  part  hereof,  the  company  engages  on  its 
part  that  any  employee  who  is  now  a  member  of  the  union,  or  who  hereafter  volun- 
tarily becomes  a  member  during  the  life  of  the  agreement,  shall,  as  a  condition  of 
continued  employment,  maintain  membership  in  the  union  in  good  standing." 

49.  What  happened?  During  the  4  months  or  more  it  operated  the  plant,  the 
Navy  never  enforced  this  clause.  As  an  employer,  the  Navy  refused  to  do  what 
the  mediation  board  said  a  private  employer  should  do. 

50.  It  will  be  noted  the  mediation  board  required  the  company  to  discharge  a 
union  worker  for  failure  to  "maintain  membership  in  the  union  hi  good  standing." 
Thus,  the  mediation  board  refused  the  individual  who  was  a  union  member  at  the 
time  the  opportunity  to  say  whether  this  requirement  of  a  labor  contract,  which 
directly  affected  him,  met  with  his  approval  or  not. 

51.  bur  understanding  is  that  when  the  Navy,  early  last  January,  retunied  the 
Federal  shipyard  to  its  owTiers — presumably  because  for  national  defense  reasons 


ii 
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it  seen.ed  tlie  wise  thing  to  do — it  did  so  without  iuiposing  upou  the  owner  any 
conditions  as  to  the  union  status  of  the  workers.  At  present  this  shipyard  at 
Kearney,  N.  J.,  is  behig  oj^erated  without  a  written  labor  contract,  although  the 
conditions  negotiated  with  the  union  last  summer,  prior  to  Govenmient  seizure  of 
the  yard,  are  now  Iti  effect. 

52.  Will  the  public  members  of  the  War  Labor  Board  advocate  as  a  final  deter- 
mination of  the  Board  that  an  employer  impose  ujwn  his  emi)loyees  what  the 
mediation  boaid  asked  employers  to  do  in  the  North  American  and  in  the  famous 
Federal  shipyard  cases. 

Viewed  reelistically,  as  well  as  historically,  such  a  final  dPttMinination  would 

piAV  hAVOC. 

GUESSING    AT    A    FINAL    DETERMINATION 

• 

53.  In  the  event  management  and  union  cannot  agree  on  the  issue  of  union 
status,  the  Board's  four  public  members  seeking  a  compromise  may  urge  something 
Kke  this — 

If  an  employee  voluntarily  tells  his  employer  that  he  is  a  member  of  a  union 
and  wants  to  retain  his  union  membership  for  the  life  of  a  particular  labor  con- 
tract, then  it  is  proper  to  require  that  management  and  union  write  into  that  con- 
tract some  clause  to  bind  those  workers  who  are  willing  to  be  bound.  To^em- 
phasize,  an  employer  will  be  asked  to  discharge  an  employee  for  failure  to  maintain 
good  membership  standing  in  his  union,  provided,  that  after  a  labor  contract  is 
entered  into,  the  employee  notifies  his  employer  that  he  intends  to  remain  a  mem- 
ber of  the  union  for  a  specified  period  and  understands  that  if  he  does  not  do  so. 
he  is  subject  to  discharge. 

54.  The  argument  will  be  made  that  if  management  really  wants  to  deal  with 
the  union  in  good  faith,  it  should  concede  that  if  responsibility  is  expected  of 
union  leadership,  such  leadership  must  have  membership  support.  Therefore, 
management  should  say  to  its  employees,  who  liave  voluntarily  bound  themselves 
to  union  membership,  "'Why,  we  expect  you  to  pay  your  union  dues  just  as  you 
would  pay  your  grocer's  bill,  and  if  you  fail  to  do  so,  you  are  not  the  kind  of  man 
we  want  to  keep  on  our  pay  roll." 

55.  Different  kinds  of  clauses  can  be  drawn  up  to  cover  the  general  idea  out- 
lined in  paragraph  53. 

One  can  be  classed  as  the  voluntary  irrevocable  check-off  clause,  such  as  is 
included  in  the  recent  labor  contract  between  Marshall  Field  &  Co.  and  the 
Textile  Workers  Union  of  America,  Congress  of  Industrial  Organizations,  covering 
the  workers  at  the  Marshall  Field  plant  at  Spray,  N.  C. 


.1 


All  employees  who  are  now  members  of  the  union  or  who  may  in  the 
future  become  members  will  be  required  as  a  condition  of  employment  with 
the  company  to  maintain  their  membership  in  good  standing  during  the  life 
of  this  contract:  Provided,  that  this  provision  shall  apply  only  to  employees 
wlio,  after  the  consummation  of  this  agreement,  individually  and  voluntarily 
certify  in  writing  that  they  authorize  union  dues  deductioiis,  and  will,  as  a 
condition  of  employment,  maintain  their  membership  in  the  union  in  good 
standing  during  the  life  of  the  contract.  Upon  receipt  of  the  above  author- 
ization, the  mill  agrees  to  deduct  from  the  weekly  earnings  union  dues  in  the 
amount  of  25  cents  per  week,  to  be  paid  to  the  union." 

56.  There  is  also  th^  voluntary,  revocable  check-off  clause,  similar  to  the 
Marshall  Field  clause,  but  permitting  an  employee  on  due  notice  to  tell  his 
employer  to  cease  paying  his  union  dues.  And  there  can  be  variations  such  as 
the  voluntary,  limited  revocable  check-off  clause,  reading  as  follows: 

''Upon  receipt  of  written  authorization  from  him  or  her,  the  company 
!^hall  deduct  from  each  old  or  new  employee  dues  in  the  amount  of  25  cents 
per  week  to  be  paid  to  the  local  union.  An  employee  may  revoke  this 
authorization  only  by  giving  30  days  written  notice  to  both  the  company 
and  the  imion  and  only  upon  the  basis  of  a  legitimate  reason  not  related  to 
wages,  hours,  and  conditions  of  employment.  If  there  is  a  dispute  as  to 
whether  the  reasons  are  legitimate,  the  company  shall  not  be  a  p>arty  to  the 
dispute,  but  the  employee  or  employees  affected  and  the  union  shall,  if  they 
are  unable  to  agree  on  a  method  of  settling  the  issue  among  themselves, 

refer  it  to  a  person  to  be  nominated  by .     The  decision  of  the  arbiter 

shall  be  final  and  binding,  and  a  copy  of  the  decision  shall  be  sent  to  the 
company  and  the  parties  involved." 
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57.  Most  emplo.yers  will  object  to  a  check-off,  whether  voluntary  or  not, 
because  thev  feel  collection  of  dues  is  a  function  of  union  and  not  of  management. 
There  is  much  merit  in  this  contention,  because  if  a  union  wants  to  really  run  its 
own  show,  it  should  not  lean  upon  management  as  a  bill  collector.  For  those 
objecting  to  the  check-off,  a  clause  such  as  follows  mijjht  be  used : 

UNION    SECURITY 

'The  parties  agree  that  if  the  employees  who  arc  now  members  or  who 
become  members  of  the  union  signify  Ihey  will  remain  members  in  good 
standing  during  the  life  of  this  agreement,  they  shall  remain  members  in 
good  standing  in  the  union  during  the  life  of  this  agreement  as  a  condition 
of  emplovment.  The  provisions  of  this  paragraph  shall  only  apply  to 
'  employees  who  sign  cards  at  a  date  subsequent  to  the  execution  of  this 
agreement  which  contain  a  statement  by  the  individual  employee  that  he 
is  a  member  of  the  union  and  that  he  will  remain  a  member  of  the  union 
in  good  standing  during  the  life  of  this  agreement  as  a  condition  of  employ- 
ment.    These  signed  cards  are  to  be  filed  with  the  company  by  the  employee. 

"Form  of  card  to  be  used: 

I  am  a  member  of  Local  —  of  • ,  and  I  hereby  agree  that  I  will 

remain  a  member  in  good  standing- during  the  life  of  the  contract  in 
effect  between  the  union  and — Co.  as  a  condition  of  employ- 
ment." 
Note. — It  would  be  well  to  define  exactly  what  "good  standing"  means. 

58.  Manv  employers  object  to  clauses  similar  to  those  mentioned  above  because* 
while  in  wording  and  theory  the  action  of  an  employee  in  signing  an  authorization 
is  voluntary,  in  practice  it  is  more  often  involuntary.  They  point  to  the  many 
wavs  in  which  coercion  and  intimidation  are  used  to  compel  union  membership — 
not  onlv  by  violent  means,  but  by  threats  of  all  varieties,  including  social  ostra- 
cism. X^'^ords  forbidding  coercion  do  not  satisfy  some  employers  who  know  from 
actual  knowledge  how  little  provisions  of  this  kind  mean.  It  is,  of  course,  diffi- 
cult to  police  written  words  of  any  agreement.  Good  faith  is  always  more 
effective  than  the  written  word,  but  the  fact  remains  that  most  objections  to 
voluntary  maintenance  of  membership  or  check-off  authorizations  would  fade 
out,  provided  management  was  satisfied  their  workers  could  really  exercise  thoir 
own  free  will.     How-to  bring  this  about  will  always  be  a  problem. 

59.  Here  is  another  clause  worthy  of  serious  consideration — 

"The  company  and  the  union  mutually  agree  that,  having  regard  to  the  critical 
national  emergency,  a  forward  step  should  be  taken  in  the  direction  of  strong, 
independent  and  well-disciplined  organization  of  the  company's  employees,  with 
the  intent  and  purpose  that  the  maximum  value,  imrticularly  as  to  production, 
may  be  derived  from  this  agreement,  and  that  the  management  staff  and  the 
workers  employed  by  the  company  may  cooiperate  with  mutual  respect  and 
confidence." 

"In  the  light  of  these  considerations  and  of  the  reci])rocal  guarantees  that  there 
shall  be  no  strikes,  lock-outs,  or  slow-downs,  during  the  term  of  this  agreement, 
the  company  agrees  to  furnish  all  of  its  present  employees,  and  hand  to  each  new 
emplovee  when  he  enters  upon  his  employment,  a  copy  of  this  agreement,  in- 
cluding the  constitution  and  bylaws  of  the  union,  together  with  a  notice  attached 
reading  as  follow^s: 

NOTICE   TO    NEW    EMPLOYEES 

"Your  attention  is  called  to  the  fact  that  the 


Corporation  has 

negotiated  the  attached  agreement  fixing  the  hours,  wages,  and  working 
conditions  of  its  eligible  employees  with  Local  No.  — .  You  are  advised 
that  the  company  approves  of  its  employees  who  choose  to  do  so  of  joining 
and  remaining  for  the  period  of  this  agreement  a  member  of  the  union  and 
take  part  in  the  activities  of  the  union  under  its  constitution  and  bylaws, 
"The  union  has  agreed  that  it  will  at  all  time  admit  to  its  membership  any 
employee  of  the  company  of  the  eligible  group,  as  defined  in  the  agreement, 
on  reasonable  and  nondiscriminatory  terms  and  that  any  employee  who 
has  been  refused  membership  for  any  reason,  or  who  has  been  susj^ended  or 
expelled  from  the  union,  may  appeal  his  case  to  the  executive  board  of  the 
international  union  of  the :. 
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"The  company  has  agreed  with  the  union  that  neither  it  nor  its  oflRcers 
foremen  or  supervisors  wiU  diiferentiate  in  any  way  among  its  employees: 
nor  will  t^he  company,  its  officers,  foremen,  or  supervisors  discriminate 
against,  interfere  with,  restrain,  or  coerce  employees  because  of  membership 
in,  or  activity  on  behalf  of  the  union;  nor  for  the  presentation  of  anv  com- 
plaint, dispute,  or  grievance.  The  companv  has  further  agreed  that' it  will 
not  permit  any  organization  activities  of  any  kind  on  companv  time  or 
property.  The  union  has  in  turn  agreed  that  neither  it  nor  any  of  Its  officers 
or  members  will  intimidate  or  coerce  employees  into  membership  in  the  union, 
and  that  it  will  not  conduct  any  union  activities  on  companv  time  or  prop- 
erty except  as  expressly  provided  in  this  agreement. 

This  agreenjent  sets  forth  terms  and  conditions  of  employment  applicable 
alike  to  aU  production  and  maintenance  employees,  and  the  company  will  not 
recognize  anv  otiier  coUective  bargaining  agent,  except  as  required  by  the 
IMational  Labor- Relations  Board,  nor  enter  into  anv  other  agreement  setting 
forth  tenns  and  conditions  of  employment  for  employees  as  herein  defined, 
during  the  life  of  this  agreement.  ' 

*  "J'^^®. company  requests  that  you  examine  this  agreement  carefully.     For 

further  information  you  are  referred  to  the  union  office  at wh^re 

you  can  obtain  the  details  regarding  qualifications  for  membership,  initiation 

fee  of  S| ,  and  the  monthly  dues,  as  well  as  copy  of  the  union's  latest 

hnancial  statement  of  income  and  expenditures,  which  the  union  publishes 
annually. 

It  will  be  noted  there  is  no  suggestion  of  check-off  or  individual  authorization 
here  It  is  based  entirely  on  good  faith.  Maybe  something  like  this  would  be 
the  best  thing  to  try  out. 

"supposing" 

60.  Now  suppose  the  War  Labor  Board  is  conducting  a  formal  hearing  in  a 
dispute  where  the  issue  is  union  status— the  union  demanding  a  union  shop  and 
industry  refusing  anything  more  than  the  law  requires— what  might  be  the  posi- 
tion taken  by  industry  on  that  occasion?  ^ 

Let  us  assume  industry  had  thought  things  over— had  made  up  its  mind  that 
today  the  national  existence  was  at  stake— that  maximum  production  and  service 
tjould  not  be  obtained  without  the  closest  cooperation  with  its  workers— that 
Whether  it  liked  the  general  run  of  union  leadership  or  not,  it  accepted  the  fact 
that  such  leadership  was  the  recognized  spokesman  of  its  workers— that  it  had 
to  admit  the  spokesman  of  labor  exercised  a  great  deal  of  political  influence  in  all 
branches  of  the  Federal  Government. 

Suppose  industry  adjusted  itself  to  living  in  the  present,  rather  than  in  the 
past— admitted  that  always  saying  "no"  to  almost  everything  had  not  produced 
too  much  success  with  the  labor  leaders  of  today  and  their  political  supporters— 
that  something  had  to  be  done  to  work  closer  to  the  men  who  were  the  spokesmen 
for  their  workers  in  order  that  industry  and  labor  together  could  do  the  job  re- 
quired for  national  existence.     What  then  should  be  industry's  course  of  action? 

A   SUGGESTION 

Ir*  wfe"°*  *^^'  ^^^  ^^^  ^"^  ^*>'  *o  ^^^  Wai"  ^^OT  Board  (and  that  means  the 
public),  W e  want  to  forget  the  past  and  start  afresh.  We  want  to  ease  our  con- 
science of  any  charge  that  we  are  not  doing  and  will  not  do  what  we  can  to  brimr 
about  maximum  production.  We  do  not  believe  maximum  production  can  be 
obtained  by  requiring  all  men  who  work  for  national  defense  to  join  a  union 
The  President  said,  'That  would  be  too  much  like  Hitler'  and  we  concur  We 
rea  ize  the  recent  industrial  development  of  the  United  States  has  resulted  in  the 
SHL  ,f  ."'^1  r  ^a^§e^  and  larger  employer  units,  thus  making  it  a  more  and  more 
difficult  task  for  the  leaders  of  industry  to  keep  close  to  the  men  down  below  " 

15ecausfc  of  this  development,  the  position  of  unions  in  the  economic  world  of 
today  IS  both  natural  and  legitimate.  Wf  »:)eheve  the  rapid  growth  of  unions  in 
this  country,  fostered  in  a  political  way,  has  caused  plenty  of  trouble  for  industry 
and  has  interfered  with  and  restricted  production  to  the  detriment  of  the  con- 

^"?^u  .       -  ^®  ^..^  *^^^^  ^'^"^  ^^^"'  ^^'  »n^  will  be  chiselers  in  all  walks  of  life 
and  that  unions  if  we  are  willing  to  see  far  enough,  will  not  only  police  industry 
chiseling,  but  will  give  the  rank  and  file  better  protection  against  unfair  treatment 
Iherefore   we  believe  our  workers  should  join  the  union  which  represents  them 
^il     ,  u'  ^®  y^^r  "^®  i?  ^^^"^  whether  union  leadership,  such  as  is  represented 
on  the  labor  side  of  the  War  Labor  Board,  would  undertake  to  cooperate  with 
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management  and,  perhaps,  with  the  assistance  of  the  War  Labor  Board  itself, 
ask  Congress  for  certain  legislation  such  as — 

Registration  of  unions,  national  ^nd  local. 

Filing  of  union  constitution  and  bylaws. 

Filing  of  audited,  sworn  statements  of  receipts  and  expenditures.  We  think 
this  is  a  reasonable  request  because  no  one  can  deny  that  racketeering  exists  here 
and  there  and  that  unions  are  sometimes  dominated  by  a  minority,  whetner  for 
personal  or  political  reasons.  We  recognize  that,  while  it  may  be  up  tc  union 
members  to  run  their  unions  and  impose  their  own  self-discipline,  in  practice, 
This  is  far  from  easy  i  and,  therefore,  we  ask  that  responsible  labor  leaders  join 
with  us  in  telling  Congress  to  impose  some  moderate  legislation  requiring  unions 
to  live  in  glass  houses. 

"If  we  could  have  such  assurances,  we  would  be  glad  to  have  the  War  Labor 
Board  say  to  us,  'Sign  a  contract  in  which  your  men  can  voluntarily  obligate 
themselves  to  union  membership  and  we  will  do  our  best,  from  the  chairman  of 
the  board  down  to  the  most  junior  foreman,  to  play  ball  with  the  union  and  go 
to  bat  to  win  this  war  in  the  shortest  time  possible." 

« 

A    SOLUTION 

,63.  tf  industry  took  this  position,  maybe  the  public  members  of  the  War 
Labor  Board  would  gladly  welcome  filing  a  national  union  security  polipy  along 
the  lines  indicated  and,  while  words  can  only  be  accepted  as  a  guide  to  good 
faith,  perhaps  the  labor  members  of  the  Board,  as  well  as  the  management  mem- 
bers, would  unite  with  the  public  members  in  making  a  unanimous  final  deter- 
mination which  would  serve  as  a  guide  for  permanent  industrial  peace.  Certainly, 
the  Nation  would  hail  any  solution  which  would  enable  industry  and  labor  to 
concentrate  on  finishing  off  Adolf,  Benito,  and  the  Son  of  Heaven. 

May  I  close  on  the  note  that  both  management  and  labor  might  develop  a  new 
attitude  and  philosophy  of  life  and  that  goes  for  Mr.  John  Q.  Public,  too.  Sup- 
pose the  12  members  of  the  War  Labor  Board  had  been  on  Wake  Island  when 
the  Japs  attacked,  and  suppose  they  had  had  to  jump  up  from  the  conference 
table,  seize  what  weapons  they  could,  and  fight  for  their  lives.  Then,  just  as 
the  Japs  were  about  to  overwhelm  them,  suppose  a  plane  had  miraculously 
appeared  and  carried  these  12  men  to  Washington.  If  that  had  really  happened, 
we  would  have  had  real  industrial  peace  by  this  time. 


National  War  Labor  Board, 
Washington,  D.  C,  June  14,  1944- 
Hon.  Robert  Ramspeck, 

Chairman,  Select  Committee  to  Investigate  Montgomery  Ward  Seizure, 
New  House  Office  Building,  Washington,  D.  C. 

Dear  Mr.  Ramspeck:  At  the  hearing  on  June  7,  1944,  before  your  committee 
Mr.  Barr  and  Mr.  Ball,  representing  Montgomery  Ward  &  Co.,  made  certain 
allegations  regarding  the  procedure  of  the  National  War  Labor  Board  which  we 
wish  briefly  to  answer  as  follows: 

(1)  Complaint  that  the  panel  in  the  1942  wage  dispute  at  Chicago  refused  to 
reveal  the  source  of  the  comparative  wage  data  which  the  panel  had  gathered. 

The  source  could  not  be  revealed  because  the  companies  from  which  the  figures 
had  been  gathered  with  the  aid  of  the  Bureau  of  Labor  Statistics  refused  to  let 
the  figures  be  presented  except  in  anonymous  form.  The  panel  sustained  Mont- 
monery  Ward's  objections  to  the  use  of  these  figures  as  a  basis  for  recommending 
a  wage  increase.  The  increase  which  the  panel  unanimously  recommended, 
which  the  Board  unanimously  approved,  and  which  the  company  put  into  effect, 
was  based  not  on  comparative  wage  data  but  on  an  application  of  the  Little 
Steel  formula. 

(2)  The  complaint  that  no  oaths  were  administered. 

We  know  of  no  legal  authority  which  requires  that  witnesses  be  sworn  in  an 
administrative  proceeding.  In  the  case  of  some  administrative  agencies  Congress 
has  expressly  provided  for  the  administration  of  oaths,  as  in  the  case  of  the  Federal 
Communications  Commission,  the  National  Labor  Relations  Board,  the  Wage 
and  Hour  Division  of  the  Department  of  Labor  and  others.     Congress  did  not, 

1  International  unions  have  often  admitted  inability  to  "control  their  locals— "The  local  is  autonomous; 
what  can  we  do?" 
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however,  make  any  such  provision  in  the  case  of  the  War  La]x)r  Board  nor  did 
the  President  in  any  of  his  Executive  orders.  It  has  been  held  that  unless  the 
swearing  of  witnesses  has  been  authorized  by  statute,  a  prosecution  for  perjury 
will  not  lie  {U.  S.  v.  Curtis,  107  U.  S.  671:  Levy  v.  U.  S.,  271  Fed.  942).  In 
other  words,  in  the  absence  of  statutory  authority  for  the  administration  of  oaths 
there  is  no  warrant  in  law  for  the  swearing  of  witnesses.  For  this  reason,  no  doubt, 
Congress  enacted  a  general  statute  providing  a  criminal  penalty  for  anv  false 
statements,  sworn  or  unsworn,  knowingly  made  before  any  agency  of  the  iJnited 
States  Government  (18  U.  S.  C.  80).  So  that  even  without  the  oath  it  is  a  criminal 
oflFense  to  testify  falsely  before  the  War  Labor  Board. 

(3)  The  complaint  that  there  was  no  evidence  before  the  Board. 

This,  like  the  complaint  with  regard  to  the  absence  of  oaths,  is  a  generalized 
complaint  which  Montgomery  Ward  has  made  in  ever>*  one  of  the  proceedings 
before  the  National  War  Labor  Board.  Fundamentally,  what  the  company  insists 
upon  is  a  trial  which  would  proceed  exacth-  like  an  ordinary  litigation  in  court. 
The  War  I^abor  Board  could  not,  as  a  practical  matter,  handle  its  great  volume  of 
cases  (about  500  disputes  per  month  plus  some  3,000  applications  per  month  for 
wage  changes)  if  it  had  to  proceed  with  all  of  the  formalities  of  the  courtroom,  nor- 
would  courtroom  procedure  be  well  adapted  to  the  solution  of  labor  controversies. 

The  orocedure  before  the  Board  and  before  the  regional  boards  and  panels  ha,s 
always  been  informal  and  must  remain  so  if  wartime  controversies  are  to  be  dis- 
po.sed  of  promptly  and  effectively.  At  the  hearings  representatives  of  the  particu- 
lar union  and  employer  involved  who  know  most  about  the  controversy  present 
their  rival  viewpoints  and  assertions  in  simple  layman's  language.  They  are 
freely  questioned  by  the  labor,  industry,  and  public  members  of  the  Board  or 
panel  and  by  each  other  until  the  issues  have  been  thoroughly  clarified  and  both 
sides  have  felt  that  they  have  said  all  that  they  wish  to  say.  Very  often  at  this 
stage  settlements  are  effected  and  the  Board  and  its  agents  are  always  alert  to 
bring  about  settlements  at  every  stage  of  the  proceedings  and  to  refer  particular 
issues  back  to  the  parties  for  further  negotiations  when  ever  there  is  any  hope  that 
Ihev  might  ultimately  teach  an  agreement  through  negotiation, 

Montgomery  Ward  &  Co.  would  abolisli  this  whole  procedure  on  the  ground 
that  assertions  and  arguments  by  the  representatives  of  the  parties  are  not  evidence 
in  the  strict  legal  sense.  In  reality,  in  all  but  a  very  few  of  the  cases  which  come 
before  the  Board  the  issues  in  dispute  involve  questions  of  policy  rather  than  of 
fact  and  the  factual  background  against  which  the  fimdamental  policy  judgments 
must  be  weighed  is  obtained  with  very  little  difficulty  from  the  parties  by  the 
informal  methods  described  above. 

Out  of  the  more  than  6,000  disputes  which  have  been  decided  by  the  Board  and 
the  regional  boards,  Montgomery  Ward  &  Co.  aiid  the  United  States  Gypsum  Co. 
(of  which  Mr.  .\very  is  chairman)  and  a  few  others  which  have  followed  Mont- 
gomery Ward's  lead  in  filing  lawsuits  against  the  board,  have  been  the  onlv 
concerns  which  have  objected  to  the  Board's  informal  procedure  for  getting  at  the 
facts  and  clarifying  the  issues. 

Informal  though  it  is,  the  Board's  procedu-re  is  thoroughly  safeguarded  by  all  of 
the  requirements  of  due  process  of  law  a^  laid  down  by  the  courts.  .\  copy  of 
the  Board's  rules  of  procedure  is  attached  hereto  and  we  believe  that  if  the  com- 
mittee will  take  the  time  to  glance  at  them  the  committee  wiH  bp  well  satisfied 
at*  to  the  truth  of  the  a.'ssertion  just  made. 

In  all  of  the  proceedings  before  the  Board  in  which  Montgomen-  Ward  h  Co. 
has  been  involved  during  the  past  2  vears  the  company  has  never  asked  permission 
to  call  a  witne«.«<  on  its  behalf.  Had  such  permission  be<;n  asked  it  would  have 
been  granted. 

ITnder  separate  cover  I  am  sending  you  seven  copies  of  thi.s  letter  and  of  the 
enclosures  for  the  convenience  of  your  committee.  I  also  enclose,  as  of  poesible 
interest,  a  copy  of  Dr.  Graham's  recent  address  on  maintenance  of  membership 
at  the  Town  Meeting  of  the  Air. 

If  there  are  any  specific  points  raised  in  the  testimonv  by  Montgomery  Ward 
A  Co.  before  your  committee  which  have  not  been  satisfactorily  covered  either 
in  this  letter  or  in  my  testimony  in  beh^  of  the  BoM-d,  we  trust  that  you  will 
let  us  know  and  give  us  an  opportunity  to  anewe?  any  questions  which  may  be 
troubling  the  committee. 
Sincerely  yours. 

National  War  Labor  Board, 
William  H.  Davis,  Chairman. 
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NATIONAL  WAR  LABOR  BOARD  RULES  OF 
ORGANIZATION  AND  PROCEDURE 

Title  29 — Labor 

chapter  vi national  war  labor  board 

Part  801 — Rules  of  Organization 

(Adojyted  November  26  aod  27,  1943,  by  the  National  War  Labor  Board) 

Administrative  Regulation  No.  1  of  the  National  War  Labor  Board  adopted  by 
it  on  January  22,  1942,  as  revised,  is  hereby  rescinded  and  the  following  provisions 
are  adopted  hi  its  stead : 

§  801.1     Definitions: 

As  used  in  Parts  801  and  802,  unless  the  context  rec|uires  otherwise: 

(a)  The  word  " member"  includes  a  regular,  alternate,  or  substitute  member  of 
the  National  War  Labor  Board. 

(b)  The  term  "Board"  meants  tlic  National  V\  ar  Labor  Board. 

(c)  The  term  "agent"  includes  Regional  War  Labor  Boards,  Industry  Commis- 
sions of  the  National  War  Labor  Board,  the  Wage  Adjustment  Board  for  the  Build- 
ing Con.struction  Industry,  or  any  other  agency  to  which  the  National  War  Labor 
Board  has  delegated,  or  may  hereafter  delegate,  authority  to  issue,  subject  to 
review  by  the  National  War  Lal>or  Board,  (1)  final  rulings  on  voluntary  appli- 
cations for  approval  of  wage  or  salary  adjustments  or  (2)  final  directive  orders  in 
dispute  cases. 

§  801.2     Regional  War  Labor  Boards. 

Regional  War  Labor  Boards  as  heretofore  established  by  the  Board  shall  con- 
tinue to  perform  the  functions  set  forth  in  "Jurisdiction  and  Procedure  of  Regional 
War  Labor  Boards"  of  April  15,  1943,  as  amended. 

§  801.3     Industry  Commissions  and  Panels. 

The  industry  commissions  and  industry  panels,  and  any  other  agencies  hereto- 
fore authorized  to  act  as  agents  of  the  Board,  shall  continue  to  perform  the  func- 
tions assigned  to  tliein  by  the  Board. 

§  801.4     Meetings: 

The  Board  shall  hold  its  regular  meetings  at  10:00  a.  m.  and  2: 30  p.  m.  each  day 
of  the  week  except  Sunday,  unless  otherwise  determined  in  advance  by  the  Board. 
Special  meetings  may  be  called  at  any  time  by  the  Chairman  of  the  Board. 

§  801.5     Executive  Sessions: 

At  its  regular  or  special  meetings,  unless  it  otherw  i.^e  determines,  the  Board  shall 
conduct  all  its  proceedings  in  executive  session. 

§  801.6     Quorum: 

Six  members,  including  not  less  than  two  members  from  each  of  the  groups  repre- 
sented on  the  Board,  shall  con.stitut.e  a  quorum  thereof. 

§801.7     Voting: 

Each  member  shall  be  entitled  to  one  vote  on  any  matter  put  to  a  vote  before 
the  Board,  provided,  however,  that  tripartite  equality  of  voting  shall  be  preserved. 
A  majority  vote  shall  constitute  the  decision  of  the  Board. 

§  801.8     Th£  New  Case  Committee  of  the  Board. 

The  New  Case  Committee  shall  be  appointed  by  the  Board  and  shall  consist  of 
two  rej)resentatives  of  industry,  two  representatives  of  labor  and  either  one  or  two 
representatives  of  the  public  as  the  Board  may  from  time  to  time  prescribe.  The 
public  representatives  shall  act  as  Chairmen.  For  a  description  of  the  functions 
and  procedures  of  the  New  Case  Committee  see  Section  802.1,  below. 

§  801.9     The  Appeals  Committee  of  the  Board: 

The  Appeals  Committee  shall  be  appointed  by  the  Board  and  shall  consist  of  two 
representatives  of  labor,  two  representatives  of  uidustry,  and  two  public  represent- 
atives who  shall  serve  as  Chairmen,  llie  Board  may  establish  more  than  one  such 
committee.  As  used  hereafter  the  term  "Appeals  Committee"  includes  any  one  of 
such  committees  established  by  the  Board.  For  a  description  of  the  functions  and 
procedures  of  the  Api^eals  Committee  see  Section  802.41,  t)elow. 
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§  801.10     Joint  Committee  of  the  Board  on  Executive  Order  9240: 

The  Joint  Committee  shall  consist  of  a  representative  appointed  by  the  »epart- 
ment  of  Labor  and  a  representative  appointed  by  the  Board.  For  a  descrij  tion  of 
the  functions  of  this  committee  see  Section  802.9  below. 

§801.11     The  Review  Committee  of  the  Board. 

This  Committee  shall  be  appointed  by  the  Board  and  shall  consist  of  two  repre- 
eentatives  of  labor,  two  representatives  of  industry,  and  two  public  members,  who 
shall  serve  as  C'  airmen.  For  a  description  of  the  functions  of  this  Committee,  see 
§  802.10,  below. 

§  801.12     The  Post- Directive  Committee  of  the  Board. 

This  Committee  shall  consist  of  one  representative  of  industry  and  one  represen- 
tative of  labor,  both  of  whom  shall  be  appohited  by  the  Board,  and  of  the  Director 
or  Assistant  Director  of  the  National  Disputes  Division,  either  of  whom  shall  serve^ 
as  Chairman  of  the  Committee.  For  a  description  of  the  functions  of  this  Commit- 
tee see  §  802.12  and  §  802.13,  below. 

Part  802— Rules  of  Procedure 

/.  Processing  of  Dispute  Case  hy  the  National  Board.     (Adopted  November 
26  and  27, 1943,  hy  the  National  War  Labor  Board) 

Administrative  Regulation  No.  2  of  the  National  War  Labor  Board  adopted  by 
it  on  January  22,  1943,  as  revised,  is  hereby  rescinded  and  the  following  provisions 
are  adopted  in  its  stead: 

(  802.1     The\New  Case  Committee.     (See  §  801.8,  above) 

(a)  Functions. 

Upon  certification  of  a  labor  dispute  by  the  U.  S.  Conciliation  Service  or  upon 
the  amendment  of  a  prior  certification,  the  dispute  shall  be  referred  to  the  New 
Case  Committee  (unless  by  resolution  of  the  Board  other  procedure  appropriate  to 
the  particular  circumstances  is  adopted).  The  New  Case  Committee  may  then, 
in  its  discretion,  take  any  one  of  the  foUowing  actions: 

(1)  Retain  the  case  for  disposition  by  the  Board. 

(2)  Refer  the  case  to  the  appropriate  agent  of  the  Board  or  to  the  appropriate 
industry  panel. 

(3)  Retain  some  of  the  issues  in  the  case  for  disposition  by  the  Board  and  refer 
the  rest  of  the  issues  to  the  apporpriate  agent  of  the  Board  or  industry  panel. 

(4)  Return  the  case  to  the  U.  S.  Conciliation  Service  with  an  appropriate  expla- 
nation, provided  that  such  action  by  the  New  Case  Committee  in  any  case  may  be 
reviewed  by  the  Board  on  its  own  motion. 

(5)  Refer  the  case  to  an  appropriate  person  or  agent  of  the  Board  for  preliminary 
investigaticHi  in  accordance  with  the  Committee's  instructions. 

(6)  Take  such  other  action  with  respect  to  the  assignment  of  the  case  as  may  be 
deemed  appropriate  by  the  committee. 

If  the  Board  takes  jurisdiction  erf  a  case  o»  i^ts  own  motion  under  Section  7  of  the 
War  Labor  Disputes  Act  the  Board  may  assign  the  case,  itself,  or  refer  it  to  the  New 
Case  Committee  for  assignment. 

(b)  Procedure.     (Revision  attached.) 

If  the  decision  of  the  New  Case  Committee  with  respect  to  the  acceptance  or 
assignment  of  a  particular  case  is  unanimous,  such  decision  shall  be  put  into  eflFect 
by  the  New  Case  Committee  on  behalf  of  the  Board,  subject  to  the  right  of  the 
Board  to  review  such  action  on  its  own  motion.  If  in  any  case  the  decision  of 
the  Committee  is  not  unanimous  the  case  shall  be  referred  to  the  Board  for  deter- 
mination of  the  appropriate  procedure  to  be  followed.  The  presentation  of  the 
question  to  the  Board  shall  be  made  by  a  public  member  of  the  Committee. 

(c)  Assignment  of  Cases  Retained  in  Washington,  D.  C. 

When  all  or  part  of  the  case  is  retained  for  disposition  by  the  Board,  the  New 
Case  Committee  may  determine  that  such  case  or  part  thereof  shall  be  referred  to 
one  of  the  following: 

(1)  a  tri-partite  panel; 

(2)  a  single  hearing  officer,  if  the  parties  consent  thereto ; 

(3)  an  arbitrator,  if  the  parties  agree  or  have  agreed  that  the  matter  in 
dispute  should  be  submitted  to  final  and  binding  arbitration; 

(4)  the  Board  in  special  cases;  provided,  however,  that  the  Board  may 
direct  in  any  case,  the  particular  method  by  which  the  case  shall  be  heard. 
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§  802.2     Selection  of  Tri-Partite  Pqnels. 

(a)  i^r  tri-partite  panel  shall  consist  of  three  members  representative  respec- 
tively \t  the  pubUc,  industry,  and  labor.  Each  member  shall  be  selected  in  the 
manner  hereinafter  described  from  a  roster  maintained  by  the  Disputes  Assign- 
ment 'Section.  The  roster  shall  be  composed  of  the  names  of  persons  who  have 
been  ipproved  by  the  Board.  Names  of  individuals  who  are  considered  eligible 
to  serve  as  public  chairmen  of  tri-partite  panels  shall  be  proposed  by  the  public 
members  of  the  Board,  and  the  other  members  of  the  Board  shall  be  given  oppor- 
tunity to  investigate  and  report  to  the  public  members  on  the  qualifications  of  the 
nominee. 

(b)  Persons  on  the  roster  established  in  the  foregoing  manner  shall  be  assigned 
to  specific  cases  in  accordance  with  the  following  procedure: 

The  Disputes  Assignment  Section  shall  propose  a  name  for  the  roster  on  the 
basis  of  the  special  qualifications  of  the  individual,  the  nature  of  the  case  and  the 
location  of  the  employer's  establishment.  The  Labor  representative  shall  be  of 
the  same  affili^ition  (AFL  or  CIO)  as  the  Union  involved.  If  an  independent 
union  is  involved,  the  name  of  an  individual  associated  with  another  independent 
union  shall  be  proposed.  The  proposed  labor,  industry  or  public  members  of  a 
panel  shall  before  assignment  to  a  particular  case,  be  approved  by  the  Board. 
When  a  complete  panel  has  been  approved,  inquiry  shall  be  made  whether  the 
nominees  are  available  to  serve.  If  any  nominee  declines  appointment,  a  replace- 
ment shall  be  selected  in  accordance  with  the  procedure  described  above.  Upon 
acceptance  by  the  members  of  the  panel  of  their  appointment,  appropriate  notice 
shall  be  sent  to  the  parties  and  to  the  panel  members  confirming  the  appointment 
of  the  panel  and  advising  the  panel  and  the  parties  of  their  respective  rights  and 
duties  under  the  procedures  of  the  Board. 

§  802.3     Selection  of  Hearing  Officers. 

The  Disputes  Assignment  Section  shall  select  from  the  roster  referred  to  in 
Section  802.2  (a;,  above,  the  name  of  an  individual  who  has  been  initially  ap- 
proved by  the  Board  for  service  as  a  public  representative  on  a  tri-partite  panel. 
The  name  so  selected  shall  be  submitted  for  approval  to  the  public  members  of 
the  Board.  Upon  such  approval,  inquiry  shall  be  made  as  to  the  availability  of 
the  nominee,  and  if  he  declines  appointment  a  replacement  shall  be  named  in 
accordance  with  the  foregoing  procedures.  Upon  acceptance  of  the  designation, 
appropriate  notice  shall  be  sent  to  the  Disputes  Assignment  Section  to  the  parties 
and  the  hearing  officer  confirming  his  appointment  and  advising  the  hearing  officer 
and  the  parties  of  their  respective  rights  and  duties  under  the  procedures  of  the 
Board. 

§  802.4     Hearings  Before  Panels  or  Hearing  Officers. 

(a)  If  a  case  is  assigned  to  a  panel  or  hearing  officer,  the  panel  or  hearing  officer 
shall  advise  the  parties  that  they  may,  if  they  so  desire,  submit  their  evidence 
and  argument  in  writing.  If  the  parties  mutually  agree  in  writing  to  such  a 
presentation,  the  Director  of  the  National  Disputes  Division  shall  transmit  to 
them  any  requests  for  information  needed  by  the  panel  or  hearing  officer  and  shall 
advise  them  of  the  procedure  to  be  followed  in  submitting  their  case.  If  the  par- 
ties do  not  agree  to  present  their  case  in  writing,  a  public  hearing  shall  be  held 
upon  the  merits  of  the  dispute  in  accordance  with  the  provisions  of  Sections  802  15 
to  802.27,  below. 

(b)  Any  person  who  in  a  particular  case  serves  as  a  hearing  officer  or  as  a  mem- 
ber of  a  panel  reporting  to  the  Board  shall  be  disqualified  from  participating  in 
the  case  in  any  other  capacity. 

§  802.5     Hearing  Before  the  Board. 

(a)  If  in  any  dispute  case  retained  for  original  disposition  by  the  Board,  it  is 
determined  that  the  services  of  a  panel  or  hearing  officer  are  not  appropriate  the 
Board  will  order  a  public  hearing  to  be  held  before  it  on  the  merits  of  the  dispute 
unless  the  parties  agree  to  waive  such  a  hearing.     The  conduct  of  such  a  hearing 
shall  be  governed  by  the  provisions  of  Sections  802.15  to  802.27,  below. 

(b)  In  any  case,  following  a  public  hearing  on  the  merits  of  the  dispute,  the 
Board  may,  in  its  discretion,  prior  to  the  decision  of  the  case,  afford  the  parties 
opportunity  to  present  oral  argument  before  it.  In  such  cases  each  party  shall 
be  allowed  forty-five  minutes  for  oral  argument,  unless  otherwise  directed. 
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§  802.6     Cases  Involving  Strikes  or  Lock-outs. 

If  there  is  a  strike  or  lock-out  in  progress  when  a  case  is  certified  to  the  Board 
or  when  the  Board  takes  jurisdiction  of  a  case  on  its  own  motion  under  Section 
7  of  the  War  Labor  Disputes  Act,  the  Strikes  Section  of  the  Board,  unless  other- 
wise directed  by  the  Board,  shall  notify  the  parties  that  the  case  is  pending  before 
the  Board  and  that  no  action  with  respect  to  the  merits  of  the  dispute  will  be 
taken  until  the  strike  or  lock-out  is  discontinued. 

§  802.7     Arbitration  Proceedings. 
See  Sections  802.28  to  802.35,  below. 

i  802.8     Functions  of  Appeals  Committee. 
See  Section  802.41,  below. 

§  802.9     Functions  of  Joint  Committee.     (See  Section  801.10,  above.) 

It  shall  be  the  duty  of  this  Committee  to  review,  prior  to  any  decision  thereon, 
all  questions  before  the  Board  or  its  agents  involving  the  interpretation  or  appli- 
cation of  Executive  Order  No.  9240,  as  amended  by  Executive  Order  9248.  Such 
questions,  when  involved  in  cases  before  the  Board  or  its  agents,  shall,  upon  re- 
ceipt by  the  Board  or  its  agent  of  the  panel  or  hearing  oflFicer's  report,  be  referred 
to  this  Committee,  together  with  copies  of  the  report  and  the  comments  of  the 
parties  thereon,  the  written  statements,  briefs  and  exhibits  of  the  parties  and  the 
stenographic  record,  if  any  has  been  made.  When  such  questions  are  involved 
in  a  case  before  the  Board,  the  Committee  shall  thereupon  submit  such  questions 
to  the  Board  for  decision  with  approjiriate  recommendations.  Where  such  ques- 
tions are  involved  in  cases  p)ending  before  an  agent  of  the  Board,  the  Committee 
may  take  either  of  the  following  actions: 

(1)  Submit  the  question  with  its  recommendations  to  the  Board  for  appropriate 
disposition,  if  the  Committee  determines  that  the  question  raises  an  issue  of 
national  importance. 

(2)  Refer  the  question  back  for  decision  to  the  appropriate  agent  of  the  Board 
with  suitable  recommendations. 

Action  by  the  Board  or  its  agent  on  all  other  issues  in  the  case  need  not,  in  the 
discretion  of  the  Board  or  its  agent,  be  withheld  pending  action  by  the  Joint 
Committee  as  above  described. 

I  802.10     Functions  of  Review  Committee. 

Except  as  otherwise  determined  by  the  Board  in  imrticular  cases,  the  Review 
Committee  (see  §  801. 11,  above)  shall,  prior  to  action  by  the  Board,  itself,  review 
all  cases  retained  in  Washington,  D.  C.  foi  original  disposition  by  the  Board  and 
shall  make  appropriate  recommendatioT's  in  writing  to  the  Boi».rd.  These  recom- 
mendations shall  be  pres^ented  to  the  Board  by  one  of  the  Chairn)en  of  the  Review 
Committee. 

i  802. 1 1     Decisions  of  the  Board. 

(e)   Eligibility  of  Members  of  the  Board  to  Participate  in  the  Decision  of  Cas€%. 

Anv  raemlH>r  of  the  Board  ".^ho  in  a  particular  case  serves  as  hearing  officer,  as 
raemBer  of  p.  panel  reporting  to  the  Board,  or  as  meinber  of  a  review  or  appeals 
committee  shall  Iw  disqur.lified  from  i)articipating  in  any  other  cajmcity  in  any 
further  proceedings  in  the  case. 

(b)   Remand  for  Futther  Hearings. 

At  any  time  before  its  decision  of  a  disi)ute  case  the  Bop.rd  may,  upon  the 
request  of  p.  pwrty  or  m]^om  its  on  motion,  order  a  further  hearing  to  be  held 
before  the  Bor.rd,  e.  tri-partite  panel,  or  other  representative  of  the  Board  or  of 
an  aee'it  thereof  for  the  jiiirpose  of  receiving  evidence  not  introduced  at  any 
prior  bearing  in  t*^c  case.  The  conduct  of  such  hearing  shall  be  governed  by  the 
provisions  of  sectiors  802. liS  to  802.27,  below. 

§802.12     Requests  for    Interpretation    and    Clarification   of  Board   Directives   in 

Dispute  Cases  {other  than  Board  directives  on  appeals  from  direciives 

of  a  Board  agent). 

If,  after  the  issuance  oy  the  Board  of  a  directive  order  in  a  dispute  case,  a 

disagreement  arises  concerning  the  interpretation  of  any  provision  of  the  directive 

order,  any  party  to  the  case  may  file  .  ith  the  Board  five  copies  of  a  request  for 

clarification  or  interpret fttion  of  the  directive  order,  provided  that  a  copy  of  such 

request  is  at  the  same  time  transmitted  by  such  party  to  ail  other  parties  to  the 

case,  and  notice  of  the  date  of  such  transmittal  is  included  in  the  request.     Such 

other  parties  shall  have  ten  days  from  the  receipt  of  a  copy  of  such  request  in 

which  to  mail  comments  thereon  to  the  Board.     The  request  and  the  comments 
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thereon  shall  be  referred  to  the  Post-Directive  Committee  (see  §  801.12,  above  v, 
which  shall  examine  the  same  in  the  light  of  the  record  in  the  case.  Where  the 
ruling  of  the  committee  is  unanimous,  the  Director  of  Disputes  shall  communicate 
the  ruling  to  the  parties.  Where  the  ruling  of  the  committee  is  not  unanimous, 
or  in  any  case  where  a  member  of  the  committee  so  requests,  the  question  shall 
be  presented  by  the  Chairman  of  the  Committee  to  the  Board  for  its  determination. 

§  802.13     Petitions  for  Reconsideration  of  Board  Directives  in  Dispute  Cases  (other 
than  Board  directives  on  appeals  from  directives  of  a  Board  Agent). 

A  petition  for  reconsideration  of  a  decision  of  the  Board  in  a  dispute  case  may 
be  filed  by  a  party  thereto  within  fourteen  days  after  the  date  of  the  issuance  of 
such  decision  to  the  parties,  provided  that  a  copy  of  such  petition  is  at  the  same 
time  transmitted  by  such  party  to  all  other  parties  to  the  dispute,  and  notice 
of  the  date  of  such  transmittal  is  included  in  the  petition.  Such  petition,  which 
shall  be  filed  with  five  copies  thereof,  shall  set  forth  fully  the  reasons  for  requesting 
reconsideration  of  the  case.  The  other  parties  shall  have  ten  days  from  the  receipt 
of  a  copy  of  the  petition  in  which  to  mail  to  the  Board  comments  thereon.  The 
petition  and  the  comments  thereon  shall  be  referred  to  the  Post-Directive  Com- 
mittee, which  shall  examine  the  petition  in  the  light  of  the  record  in  the  ce.se, 
and  shall  make  a  recommendation  to  the  Board  on  the  question  involved.  The 
Chairman  of  the  Committee  shall  present  the  petition  and  comments  of  the 
parties  to  the  Board,  together  with  the  recommendation  of  the  Committee. 
The  Board  \\  ill  either  grant  or  deny  the  petition  on  the  basis  of  the  entire  record 
in  the  case.  If  the  petition  is  granted  the  case  will  be  reconsidered  and  such 
disposition  made  or  further  procedure  ordered  therein  as  the  Board  may  determine. 

§  802. 14     Publication  of  Official  Acts  of  the  Board. 

All  appropriate  regulations  and  all  General  Orders  of  the  Board  and  amend- 
ments thereto  shall  be  published  in  the  Federal  Register,  and  all  decisions  and 
opinions  of  the  Board  and  its  agents,  including  both  majority  and  dissenting 
opinions,  shall  be  released  to  the  public  and  ma}^  be  published  in  some  appropriate 
publication  to  be  designated  by  the  Board. 

II.  Rules  for  the  Conduct  of  Hearings  under  Section  7  of  th€  War  Labor  Disputes 
Act.     (Adopted  November  26,  1943,  by  the  National  War  Labor  Board) 

§  802.15     Definition. 

Panel.  The  term  "panel"  as  used  hereafter  in  this  part,  unless  the  context 
requires  otherwise,  includes  any  individual  or  body,  including  the  Board  or  its 
agents,  conducting  a  hearing  under  Section  7  of  the  War  Labor  Disputes  Act. 

§  802.16.     Pre-Hearing  Procedure. 

When  the  case  has  been  set  for  hearing,  the  parties  shall  be  notified  at  least 
ten  days  in  advance  of  the  date  and  place  of  the  hearing  and  of  the  issues  of  which 
the  Board  or  its  agents  have  been  apprised.*  In  an  emergency  the  notice  period 
may  be  reduced  to  the  extent  required  by  the  exigencies  of  the  situation.  Such  a 
notice  shall  not  preclude  the  raising  at  the  hearing  of  issues  not  specified  therein, 
provided  that  for  good  cause  shown  a  request  for  adjournment  may  be  granted 
where  necessary  to  permit  a  party  to  meet  any  issue  raised  of  which  he  has  not 
had  adequate  prior  notice.  The  Board  or  its  agent  may  in  its  discretion  refer 
back  to  the  parties  for  direct  negotiation  any  issue  which,  in  the  opinion  of  the 
Board  or  agent,  the  parties  have  not  made  sufficient  effort  to  settle  through 
collective  bargaining.  The  parties  shall  be  requested  to  submit  to  the  Board 
or  its  agent,  as  the  case  may  be,  not  less  than  five  days  prior  to  the  hearing,  five 
copies  of  (a)  a  statement  of  any  issues  upon  which  they  desire  to  be  heard  which 
are  not  included  in  the  notice  of  hearing,  (b)  existing  contracts,  and  (c)  a  state- 
ment of  their  position  on  each  issue  in  dispute.  If  a  union  security  issue  is 
involved,  the  union  shall  be  requested  to  furnish  five  copies  of.  the  union  consti- 
tution and  by-laws.  A  copy  of  each  of  these  materials  shall  be  served  upon  each 
opposing  party  at  the  same  time  that  it  is  filed  with  the  Board  or  its  agent. 

J  Adequate  notice  of  the  issues  in  a  dispute  before  the  National  Board  or  its  agents  will  normally  have 
been  acquired  by  the  parties  in  the  course  of  collective  bargaining  negotiations,  or  the  mediation  or  concili- 
ation proceedings  which  have  preceded  the  hearing,  and  as  a  result  of  such  negotiations  or  proceodings 
the  parties  generally  will  have  obtained,  prior  to  the  hearing,  a  better  knowledge  of  the  Issues  to  be  decide<i 
than  the  Board  or  its  agents  will  then  have. 
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§  802.17     Public  Character  of  Hearing. 

A  public  hearing  shall  be  conducted  on  the  merits  of  each  dispute  which  has 
been  accepted  by  the  Board,  unless  the  parties  have  agreed  to  present  their  case 
in  writing.  The  record  made  at  such  hearing  shall  include  all  documents,  state- 
ments, exhibits,  and  briefs,  which  may  be  submitted,  together  with  the  steno- 
graphic record,  if  any.  The  parties  shall  have  the  right  to  attend  the  hearing 
with  such  persons  as  they  desire,  and  the  hearing  shall  be  open  to  any  other  person 
who  wishes  to  attend  including  representatives  of  the  press  and  radio.  The  panel 
shall  have  the  authority  to  make  whatever  reasonable  regulations  are  necessary 
for  the  conduct  of  an  orderiy  public  hearing.  The  panel  may,  with  the  consent 
of  the  parties,  exclude  persons  other  than  the  parties  at  anv  time  when  the  expedi- 
tious settlement  of  the  dispute  so  requires. 

5  802.18     Participation  by  Panel  in  Panel  Hearing. 

(a)  An  attempt  shall  be  made  at  the  outset  of  the  panel  hearing  to  secure 
from  the  parties  an  agreed  statement  of  any  facts  bearing  on  the  issues  and  a 
definition  of  the  issues  still  in  dispute.  The  panel  may,  on  its  own  initiative,  at 
such  hearing  call  witnesses  and  introduce  documentary  or  other  evidence,  and 
may  participate  in  the  examination  of  witnesses  for  the  purpose  of  expediting  the 
hearing  or  eliciting  material  facts. 

§  802.19     Participation  by  Parties  in  Hearing. 

(a)  The  interested  parties  or  their  representatives  shall  be  given  reasonable 
opportunity  (1)  to  be  present  in  person  at  every  stage  of  the  hearing;  (2)  to  be 
represented  adequately;  (3)  to  present  orally  or  otherwise  any  material  evidence 
relevant  to  the  issues;  (4)  to  ask  questions  of  the  opposing 'party  or  a  witness 
relating  to  evidence  offered  or  statements  made  by  the  party  or  witness  at  the 
hearing,  unless  it  is  clear  that  such  questions  have  no  material  bearing  on  the 
credibility  of  that  party  or  witness  or  on  the  issues  in  the  case;  (5)  to  know  and 
rebut  any  evidence,  oral,  documentary  or  otherwise;  (6)  to  present  to  the  panel 
oral  or  written  argument  on  the  issues. 

(b)  The  witnesses  at  a  hearing  need  not  be  sworn,  but  any  person  who  at  such 
hearing  knowingly  and  wilfully  makes  any  false  statements,  sworn  to  unsworn, 
is  subject  to  the  jjenalties  provided  by  law  (18  USCA  Section  80). 

§  802.20     Stenographic  Records. 

In  all  cases  heard  by  the  Board,  itself,  or  by  a  Division  thereof,  an  official 
stenographic  record  shall  be  made.  In  cases  heard  by,  or  under  the  authority  of, 
any  agent  of  the  Board,  no  official  stenographic  record  of  the  case  shall  be  made 
save  in  exceptional  circumstances  and  on  instructions  of  such  agent.  In  cases 
heard  by  a  panel  appointed  by  the  Board,  itself,  the  panel  may  in  its  discretion, 
subject  to  the  approval  of  the  National  Disputes  Division,  order  an  official  steno- 
graphic record  of  the  hearing  to  be  made.  In  all  cases  where  an  official  steno- 
graphic record  of  a  hearing  is  made,  a  copy  of  such  record  shall  be  available  for 
inspection  by  the  parties.  Whether  or  not  an  official  stenographic  record  of  a 
hearing  is  made,  any  party  may.  at  his  own  expense,  provide  for  the  making  of  a 
stenographic  record  of  the  hearing  but  shall  in  such  case,  make  a  copy  available 
to  the  panel  without  cost,  and  to  each  of  the  other  parties  to  the  proceeding  at 
the  regular  rate  for  copies. 

§  802.21     Rules  of  Evidence. 

The  hearing  may  be  conducted  informally.  The  receipt  of  evidence  at  the 
hearing  need  not  be  governed  by  the  common  law  rules  of  evidence. 

§  802.22     Facilities  Available  to  Panel  and  Parties, 

(a)  Wage  Data. 

The  panel  or  the  parties  may,  during  the  proceedings  in  a  case,  consult  with 
the  appropriate  Wage  Stabilization  Division  for  the  purpose  of  obtaining  informa- 
tion pertaining  to  any  wage  or  salary  issue  in  the  case.  A  member  of  such 
Division  may  be  assigned  by  the  Wage  Stabilization  Director,  after  consultation 
with  the  Disputes  Director,  to  attend  the  proceedings  before  the  panel  arid  to 
furnish  any  wage  data  that  may  be  required.  Information  so  obtained  by  a 
panel  and  used  as  a  basis  for  its  report  or  recommendations  shall,  prior  to  the 
submission  of  the  report  and  recommendations  of  the  panel,  be  made  available 
to  all  the  parties  for  their  inspection  and  comment. 

(b)  Disputes  Division. 

The  services  and  advice  of  the  appropriate  Disputes  Division  shall  be  available 
to  the  panel  and  parties  upon  a  proper  request.     Infonnation  of  a  factual  nature 
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furnished  by  that  Division  to  a  panel  and  used  as  a  basis  for  its  report  or  recom- 
mendations shall  be  made  available  to  the  parties,  for  inspection  and  comment 
prior  to  the  submission  of  the  report  and  recommendations  of  the  panel. 

§  802.23     Adjournment  of  Hearing  to  Permit  Direct  Negotiations. 

Where,  in  the  opinion  of  the  panel,  the  parties  should  make  further  efiForts  to 
settle  an  issue  by  collective  bargaining  or  where  the  parties  agree  to  do  so,  the 
panel  may  recess  a  hearing  to  allow  the  parties  to  resume  direct  negotiations  for 
as  long  a  period  as  they  may  mutually  agree  upon  or  until  a  date  specified  by  the 
panel  for  reconvening  the  hearing.  Whenever  possible,  the  panel  shall,  at  the 
time  of  the  recess,  notify  the  parties  of  the  date  when  the  panel  will  reconvene 
with  the  parties.  If  it  is  not  possible  to  give  such  notice  at  the  time  of  recess,  the 
parties  shall  be  given  at  least  five  days  advance  notice  of  the  date  of  reconvening, 
unless  the  exigencies  of  the  situation  require  shorter  notice. 

§  802.24     Settlement  of  Issue  by  Agreement  between  Parties. 

If,  during  the  proceedings  in  a  case,  an  agreement  is  reached  between  the 
parties  with  respect  to  any  issue  in  dispute,  they  shall  be  requested  to  execute  in 
triplicate  a  statement  in  writing  to  that  effect,  which  shall  be  included  in  the  file 
of  the  case,  or,  if  that  is  not  deemed  feasible,  the  panel  may,  itself,  make  an 
appropriate  memorandum  of  the  parties,  agreement,  which  shall  be  included  in 
the  record. 

§  802.25     Panel  Report  and  Comments. 

(a)  General. 

(1)  After  the  conclusion  of  the  hearing  the  panel  shall  submit  to  the  Board  or 
its  agent,  as  the  case  may  be,  an  original  and  six  copies  of  its  report  and  recom- 
mendations on  any  issues  which  the  parties  have  not  in  the  meantime  settled  or 
agreed  to  submit  to  arbitration. 

(2)  Unless  otherwise  instructed  in  the  order  of  re/erence,  or  by  subsequent 
order  of  the  Board  or  its  agent,  panels  appointed  by  the  Board  or  its  agents  shall 
make  recommendations  as  well  as  findings  of  fact.  Where  a  novel  and  important 
question  of  policy  is  presented,  however,  the  panel  may  present  the  question  to 
the  Board  or  its  agents,  as  the  case  may  be,  together  with  the  contentions  of  the 
parties  and  all  pertinent  information,  without  recommendation.  When  in 
doubt  as  to  whether  or  not  a  given  question  is  of  such  novelty  and  importance  as 
to  warrant  presenting  it  to  the  Board  or  agent  in  this  fashion,  the  panel  shall 
consult  the  Director  of  the  appropriate  Disputes  Division. 

(3)  The  appropriate  Director  of  disputes  shall  examine  all  reports  by  panels 
and  hearings  officers  before  their  issuance  to  the  parties  tor  the  purpose  of  advis- 
ing the  Board  or  agent,  as  the  case  may  be,  of  any  special  problems  or  serious 
departures  from  established  Board  policy,  and  he  shall  then  communicate  to 
each  member  of  the  panel  any  special  instructions  of  the  Board  or  its  agent,  as 
the  case  may  be. 

(4)  Panels  shall  make  no  recommendation  or  ruling  on  objections  raised  to  the 
jurisdiction  of  the  Board  or  agent  but  shall  only  hear  the  evidence  and  arguments 
of  the  parties  with  respect  thereto  and  shall  transmit  the  objection  without  rec- 
ommendation or  ruling  thereon  to  the  Board  or  its  agent,  as  the  case  may  be, 
together  with  the  entire  record  of  the  case  including  the  panel's  report  and 
recommendations  on  the  merits  of  the  dispute.  In  exceptional  cases  and  within 
its  discretion  the  panel  may,  prior  to  hearing  the  merits  of  the  dispute,  transmit 
for  a  ruling  to  the  Board  or  its  agent,  as  the  case  may  be,  the  objections  of  the 
parties  to  the  Board's  jurisdiction  together  with  the  entire  record  of  the  case  but 
without  any  ruling  or  recommendation  by  the  panel. 

(5)  Copies  of  each  panel  report,  after  review  by  the  appropriate  Disputes 
Division,  shall  be  sent  to  the  parties.  The  parties  shall  have  the  right  to  submit 
comments  upon  the  report  and  recommendations  within  ten  days  ^ter  they  are 
mailed  to  them,  or  within  such  other  time  as  may  be  agreed  upon  by  the  parties, 
allowed  by  the  panel  or  by  the  appropriate  Disputes  Division.  If  such  comments 
are  turnished  by  the  parties  the>t  shall  be  accompanied  by  fifteen  copies,  which 
shall  be  distributed  together  with  copies  of  the  panel  report  to  the  members  of 
the  Board  or  its  agent,  as  the  case  may  be. 

(b)  Procedure  in  Cases  Involving  Price  Relief  or  Increase  in  Production  Cost. 

If  the  panel  report  recommends  a  wage  or  salary  adjustment,  there  shall  be 
transmitted  to  the  employer,  together  with  a  copy  of  the  panel's  report,  a  request 
that  he  transmit,  within  the  period  allowed  him  for  filing  comments  upon  such 
report,  information  on  the  following  points: 

(1)  Whether  he  has  a  contract  with  any  procurement  agency  of  the  United 
States  government  for  furnishing  any  product  or  service,  and  if  so,  (a)  the  name 
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of  such  agency  and  the  contract  number  (b)  whether  the  granting  of  the  wage  or 
salary  adjustment  recommended  by  the  panel  may  result  in  an  increase  in  the 
cost  of  the  product  or  service  to  the  United  States  under  such  contract  and  (c) 
what  part,  if  any,  of  such  adjustment  may  be  grauted  without  resulting  in  an  in- 
crease in  such  cost. 

(2)  Whether  the  granting  of  the  wage  or  salary  adjustment  recommended  by 
the  panel  will  be  made  the  basis  for  an  application  by  the  employer  to  the  Office 
of  Price  Administration  for  an  adjustment  of  his  individual  maximum  prices  or 
for  a  petition  for  an  amendment  of  a  regulation  which  est-ablishes  maximum 
prices  for  his  product  or  service,  and,  if  so,  what  part,  if  any,  of  such  adjust- 
ment may  be  granted  without  requiring  such  price  relief. 

(3)  The  employer  shall  be  advised  at  the  same  time  that  if  he  intends  to  seek 
price  relief  from  the  OflSce  of  Price  Administration  in  the  event  a  wage  or  salary 
increase  is  directed,  he  must  within  fifteen  days  after  the  receipt  of  the  panel's 
report  file  with  the  nearest  office  thereof  an  appropriate  application  for  such  relief, 
and  notify  the  Board  or  its  agent,  as  the  case  may  be,  of  such  filing  within  the 
time  allowed  him  for  transmitting  comments  on  the  panel's  report.  If  the  em- 
ployer advises  the  Board  or  its  agent  that  the  granting  of  a  wage  or  salary  in- 
crease will  be  made  the  basis  of  an  application  for  price  relief  or  may  result  in  an 
increase  in  the  cost  to  the  United  States  Government  of  his  product  or  service, 
he  shall  at  the  same  time  (a)  transmit  to  the  union  a  copy  of  his  statement  to  that 
effect  and  (b)  notify  the  Board  or  its  agent  of  the  date  of  such  transmittal.  The 
union  may,  within  ten  days  after  receiving  a  copy  of  such  statement  from  the 
employer,  file  with  the  Board  or  its  agent  its  comments  thereon  Fifteen  copies 
of  such  comments  shall  be  furnished. 

§  802.26     Request  for  Wage  Data  by  Wage  Stabilization  Division. 

If  the  case  involves  a  wage  or  salary  issue,  the  appropriate  Wage  Stabilizaiton 
Division  may  request  the  parties,  prior  to,  during,  or  after,  the  hearing  to  sub- 
mit sjjecified  information  relating  to  such  issue  and  appropriate  notice  of  such 
request  shall  be  given  to  the  other  party  together  with  a  reasonable  opportunity 
to  inspect  and  comment  upon  such  data  prior  to  the  decision  of  the  case. 

§  802.27     Subpoenas. 

The  Board  may,  by  its  Chairman,  issue  subpoenas  requiring  "the  attendance 
and  testimony  of  witnesses,  and  the  production  of  any  books,  papers,  records,  or 
other  documents,  material  to  any  inquiry  or  hearing  before  the  Board  or  any  desig- 
nated member  or  agent  thereof."  Such  subpoenas  may  be  issued  on  behalf  of 
the  Board  or  any  of  its  agents,  or  on  behalf  of  a  party  to  a  dispute  before  the 
Board  or  any  of  its  agents. 

(a)  Procedure  for  Issuance  of  Subpoenas  on  Behalf  of  Agents  of  the  Board. 

A  request  for  a  subpoena  originating  with  a  Regional  Board  or  panel  or  hearing 
oflScer  thereof  shall  be  transmitted  by  the  Chairman  of  such  panel  or  by  such 
hearing  officer  or  Board  to  the  Regional  Attorney  for  transmission  to  the  General 
Counsel  of  the  National  Board,  who  will  present  such  request  to  the  Chairman 
thereof.  Requests  for  subpoenas  by  panels  or  hearing  officers  appointed  by  and 
reporting  directly  to  the  Board  or  by  industry  commissions  or  boards  shall  be 
transmitted  by  the  Chairman  of  the  panel  or  by  the  hearing  officer,  or  by  the 
Chairman  of  the  commission  or  board,  as  the  case  may  be,  to  the  General  Counsel 
of  the  Board  for  submission  to  the  Chairman  thereof.  Such  requests  shall  in  all 
cases  be  accompanied  by  a  written  statement  specifying  (1)  the  name  and  nature 
of  the  proceeding  in  which  the  subp)oena  is  required;  (2)  the  name  of  the  person 
whose  attendance  is  required;  (3)  the  body,  and  names  of  the  persons,  before 
whom  such  attendance  is  required;  (4)  the  nature  and  materiality  of  the  testi- 
mony or  documentary  evidence  to  be  supplied  by  the  witness;  (5)  a  description 
of  the  efforts  which  have  been  made  to  obtain  voluntary  attendance  of  the  wit- 
ness or  voluntary  production  of  the  required  documentary  evidence.  The  state- 
ment shall  also  contain  the  information  to  be  inserted  in  the  subpoena,  such  as 
the  time  and  place  of  attendance,  and  a  list  of  the  records  and  documents  whose 
production  is  required. 

(b)  Procedure  far  Iss2iance  of  Subpoenas  on  Behalf  of  Parties. 

The  procedure  shall  be  the  same  as  indicated  in  paragraph  (a)  above,  except 
that  the  body  or  person  before  whom  attendance  is  required  shall  transmit  with 
the  request  for  a  subpoena,  in  addition  to  the  information  required  in  paragraph 
(a)  above,  a  statement  as  to  the  identity  of  the  person  or  persons  on  whose  behalf 
the  subpoena  is  to  be  issued  and  a  recommendation  as  to  its  issuance. 
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(c)  Service  of  Subpoenas. 

If  a  request  for  the  issuance  of  a  subpoena  is  granted  the  subpoena  will  ordi- 
narily be  forwarded  to  the  Regional  Attorney  or  other  individual  who  trans- 
mitted the  request,  who  will  then  transmit  the  subpoena  to  the  proper  authority 
for  service.  Save  in  exceptional  cases,  service  of  subpoenas  shall  be  effected 
through  United  States  Marshals  within  their  respective  territorial  jurisdiction. 
In  exceptional  circumstances,  service  may  be  made  by  any  other  person  who  is 
not  .a  party  to  the  proceeding,  and  who  is  not  less  than  18  years  of  age.  Service 
of  the  subpoena  shall  be  made  by  delivering  a  copy  to  the  witness  personally. 
An  affidavit  of  service  shall  be  executed  by  the  person  or  officer  making  the  serv- 
ice. If  the  witness  does  not  appear  at  the  hearing,  the  original  subpoena  with 
the  executed  affidavit  of  service  shall  be  introduced  in  evidence.  Cases  of  non- 
compliance with  a  subpoena  shall  be  reported  to  the  General  Counsel  of  the 
Board,  together  with  a  recommendation  with  respect  to  the  further  action  to  be 
taken  by  the  Board  under  Section  7  (a)  (4)  *  of  the  War  Labor  Disputes  Act. 

(d)  Witness  Fees. 

When  the  subpoena  is  issued  at  the  request  of  or  on  behalf  of,  a  party,  the  per- 
son whose  attendance  is  required  shall,  at  the  time  of  service,  be  tendered  the 
fees  for  one  day's  attendance  and  the  mileage  allowed  by  law.  Witness  fees  and 
mileage  in  the  same  amounts  as  are  paid  witnesses  in  Federal  Courts  shall  be  paid 
by  the  party  at  whose  instance  the  witness  appears.  Where  the  subpoena  is 
issued  on  behalf  of  the  Board,  witness  fees  and  mileage  need  not  be  tendered  at 
the  time  of  service. 

///.  Arbitration  Policy  {Adopted  November  26,  194S,  by  the  Nationcd  War  Labor 

Board) 
§  802.28     Definitions. 

(a)  Dispute  Case. 

The  term  "dispute  case"  as  used  herein  means  a  labor  dispute  which  has  been 
certified  to  the  National  War  Labor  Board  by  the  U.  S.  Conciliation  Service  or 
over  which  the  Board  has  taken  jurisdiction  on  its  own  motion,  under  Section  7 
of  the  War  Labor  Disputes  Act  or  under  relevant  Executive  Orders. 

(b)  Arbitrator. 

As  used  herein,  the  term  "arbitrator"  refers  to  an  individual  or  body  which 
has  been  authorized  by  written  agreement  of  the  parties  or  by  order  of  the  Board 
or  its  agent  to  render  a  decision  in  a  labor  dispute  which  shall  be  final  and  binding 
upon  the  parties  (subject  only  to  Board  review  with  respect  to  wage  or  salary 
issues). 

§  802.29     Appointment  of  Arbitrator. 

(a)  When  Appointed  by  Board  or  Agent. 

The  Board  or  agent  will  appoint  an  arbitrator,  as  defined  above,  in  the  following 
cases: 

(1)  Upon  the  joint  request  of  the  parties; 

(2)  When  the  parties,  having  agreed  to  arbitrate,  are  unable  to  agree  on  an 
arbitrator,  and  such  disagreement  develops  into  a  labor  dispute,  which  comes 
before  the  Board  as  a  dispute  case;  or 

(3)  Whenever  it  is  deemed  appropriate  by  the  Board  or  its  agent  to  do  so. 

(b)  Selection  of  Arbitrator. 

The  appropriate  Disputes  Division  shall  propose  a  name  from  a  list  of  persons 
who  have  been  approved  by  the  Board  or  agent  for  service  as  arbitrators.  The 
name  so  proposed  shall  be  submitted  for  approval  to  the  Board  or  its  agent,  as 
the  case  may  be.  Unless  the  parties  otherwise  agree,  the  appointment  of  an  arbi- 
trator shall  not  be  delegated  by  the  Board  or  its  agent  to  an  association,  agency, 
or  individual. 

§  802.30     Jurisdiction  of  Board  Over  Disputes  Involving  Arbitration. 

The  Board  or  its  agent  will  not  issue  a  directive  order  in  any  dispute  relating 
to  arbitration  unless  the  dispute  has  come  before  the  Board  as  a  "dispute  case," 
as  defined  above. 

I  Section  7  (a)  (4)  of  the  War  Labor  Disputes  Act  empowers  the  National  War  Labor  Board:  "To  apply 
to  any  Federal  District  court  for  an  order  requiring  any  person  within  its  jurisdiction  to  obey  a  subpoena 
issued  by  the  Board;  and  juris<iiction  is  hereby  conferred  on  any  such  court  to  issue  such  an  older." 
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§  802.31     Review  of  Arbitrator's  Award  on  Wage  or  Salary  Issues. 

(a)  If  an  award  is  rendered  by  an  arbitrator  on  a  wage  or  salary  issue  in  any 
case,  a  copy  of  the  award,  together  with  all  the  information  submitted  to  the 
arbitrator  relating  to  the  wage  or  salary  issue,  shall  be  filed  by  the  arbitrator 
directly  with  the  Board  or  its  appropriate  agent  at  the  same  time  that  it  is  issued 
to  the  parties.  The  Board  or  its  agent  shall  immediately  notify  the  parties  that 
the  award  has  been  filed  with  it  for  approval,  and  the  employer  shall  be  requested 
to  indicate,  in  accordance  with  the  procedures  set  forth  in  Section  802.25  (b), 
above,  a  statement  whether  price  relief  or  an  increase  in  production  cost  is  in- 
volved. The  award  shall  then  be  approved,  modified,  or  disapproved  in  accord- 
ance with  the  Board's  wage  stabilization  policy.  In  so  acting  the  Board  or  its 
agent  will  seek  to  determine  whether  the  arbitrator  has  correctly  applied  all  the 
criteria  of  the  Board's  wage  stabilization  policy  to  the  facts  of  the  case.  If  it 
appears  to  the  Board  or  its  agent  that  the  arbitrator  has  manifestly  erred  in 
applying  or  failing  to  apply  any  material  aspect  of  the  Board's  wage  stabilization 
policy,  the  Board  or  its  agent  may  refer  the  case  back  to  the  arbitrator  (for  recon- 
sideration and  for  resubmission  to  the  Board  or  its  agent)  with  appropriate  advice 
in  regard  to  the  policies  of  the  Board  which  are  involved.  Referral  to  the  arbi- 
trator of  specific  issues  foi  reconsideration  shall  not  preclude  him  from  reconsider- 
ing other  inter-related  issues  within  the  scope  of  the  arbitration  submission. 

(b)  When  an  arbitrator  re-submits  his  award  to  the  Board  or  its  agent,  it  shall 
be  processed  in  accordance  with  the  procedure  set  forth  in  paragraph  (a)  above. 

§  802.32     Enforcement  of  Arbitration  Awards. 

In  any  dispute  case  (as  above  defined)  involving  the  refusal  of  a  party  to  carry 
out  the  provisions  of  a  wage  or  salary  award  by  an  arbitrator  as  finally  ruled  on 
by  the  Board  or  its  agent,  pursuant  to  Section  802.31,  above,  or  of  an  arbitrator's 
award  on  a  non-wage  issue,  the  merits  of  the  award  will  not  be  reviewed.  In 
acting  upon  such  a  dispute  case  the  Board  or  its  agent  will  direct  that  the  terms 
and  conditions  of  employment  set  foith  in  the  arbitrator's  award,  or,  in  the  case 
of  a  wage  or  salary  adjustment,  in  the  award  as  ruled  on  by  the  Board  or  agent, 
shall  govern  the  relations  between  the  parties  unless  the  Board  or  its  agent  finds 
that  the  awai'd  is  outside  the  scope  of  the  /eference  or  submission  to  arbitration. 
Any  such  directive  order  of  the  Board  or  its  agent  shall  be  without  prejudice  to 
the  right  of  any  parry  to  the  case  to  appeal  to  a  court  of  competent  jurisdiction 
for  a  judicial  determination  of  the  rights  and  obligations  arising  out  of  the  award 
and,  if  such  a  court  renders  a  decision  contrary  to  the  conclusions  of  the  Board 
or  its  agent,  the  order,  or  such  part  thereof  as  may  be  contrary  to  the  determina- 
tion of  the  court,  shall  be  considered  of  no  force  or  effect. 

§  802.33     The  Board's  Lltimate  Right  to  Review. 

In  any  appropriate  case  within  its  jurisdiction,  the  Board  reserves  the  right  on 
its  own  initiative  to  review  any  arbitration  award. 

§  802.34     Cases  Involving  Execntive  Order  9240. 

If  the  dispute  submitted  to  an  ^Arbitrator  by  the  parties  or  referred  to  him  by 
tilt  Board  or  agent  involves  the  interpretation  or  application  of  the  provisions  of 
Executive  Order  9240,  as  amended,  the  arbitrator's  award,  before  it  is  acted  on 
by  the  Board  or  its  agents,  shall  be  submitted,  for  comment,  by  the  Board  or  its 
agent  to  the  Joint  Committee  established  to  review  all  cases  involving  Executive 
Order  9240.  as  amended  (see  Section  801.10,  above). 

§  802.35     Effective  Date. 

The  provisions  of  §§  802.28  to  802.34,  above,  shall  take  effect  on  December  6, 
1943,  and  shall  apply  to  all  cases  arising  thereafter  and  to  all  cases  arising  prior 
to  that  date  in  which  no  final  action  has  as  of  that  date  been  taken  by  the  Board 
br  any  of  its  agents.  The  Board's  statement  on  Arbitration  Policy  adopted  by 
it  on  September  1,  1943,  is  hereby  rescinded. 

IV.  Appeals  Procedure  (.Adopted  by  the  National  War  Labor  Board  November  10 

1943) 
§  802.36     Definitions. 

The  term  "Botrd"  reftrs  to  the  National  War  I^bor  Board.  The  term  "agent 
of  the  Boara,"  unless  the  context  clearly  requires  otherwise,  includes  Regional 
War  Labor  Boards,  Industry  Commissions  of  the  National  War  Labor  Board, 
the  Wage  Adjustment  Board  for  the  Building  Construction  Industry,  or  any 
other  agency  to  which  the  National  War  Labor  Board  has  delegated,  or  may 
hereafter  delegate,  authority  to  issue,  subject  to  review  by  the  National  War 
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Labor  Board,  (1)  final  rulings  on  voluntary  applications  for  approval  of  wage  or 
salary  adjustments  or  (2)  final  directive  orders  in  dispute  cases. 

§  802.37     Stay  of  Order  or  Ruling  of  an  Agent  of  the  Board.     (Revision  attached.) 

(a)  Rulings  in  Voluntary  Wage  or  Salary  Cases. 

(1)  Effective  Date.  Rulings  of  an  agent  of  the  Board  on  a  voluntary  application 
for  a  wage  or  salary  adjustment  shall  take  effect  when  issued  to  the  parties. 

(Revision  attached.)  (2)  Stay  of  Issuance  to  Parties.  Rulings  of  an  agent  of 
the  Board  on  a  voluntary  application  for  approval  of  a  wage  or  salary  adjustment 
may  be  issued  to  the  parties  when  made,  except  that  if  any  member  of  such  agent 
who  votes  upon  a  ruling  which  is  not  unanimous  requests  that  it  be  stayed,  such 
ruling  shall  forthwith  be  transmitted  by  such  agent  to  the  Board  and  mav  be 
issued  to  the  parties  only  upon  expiration  of  ten  days  after  its  receipt  in  Wash- 
ington, unless  (i)  the  ruling  is  earlier  approved  by  the  Board  or  (ii)  within  such 
ten-aay  period  the  Board  sets  the  case  down  for  review.  In  the  latter  event  the 
Executive  Assistant  to  the  Board  shall  notify  the  agent  of  the  Board,  and  the  issu- 
ance of  the  ruling  to  the  parties  shall  be  stayed  until  the  case  is  finally  disposed  of. 

(b)  Directive  Orders  in  Dispute  Cases.     (Revision  attached.) 

Agents  of  the  Board  shall  issue  their  directive  orders  to  the  parties  when  made. 
If  after  the  issuance  of  such  an  order  no  timely  petition  for  review  is  filed  (as  pro- 
vided in  Section  802.38,  below)  and  if  the  Board  within  such  a  period  does  not 
review  the  agent's  order  on  its  own  motion,  the  order  shall  on  the  day  following  the 
last  day  for  filing  such  a  petition  stand  confirmed  as  the  order  of  the  Board  and 
shall  immediately  be  effective  according  to  its  terms;  provided  that  the  Board  may 
at  any  time  prior  to  the  expiration  of  the  time  for  the  filing  of  a  petition  for  review 
make  such  an  order,  or  any  part  thereof,  immediately  effective  pending  any  further 
proceedings..  If  a  timely  petition  for  review  of  a  directive  order  of  an  agent  of 
the  Board  is  filed  by  a  party,  or  if  the  Board  reviews  such  an  order  on  its  own 
motion,  the  entire  order  shall  be  suspended,  unless  the  Board  directs,  or  has  direct- 
ed, otherwise,  or  unless  the  parties  otherwise  agree.  However,  the  date  of  expira- 
tion of  the  escape  period  fixed  in  a  directive  order  of  an  agent  of  the  Board  grant- 
ing a  maintenance  of  membership  provision  shall  not  be  affected  by  the  filing  of  a 
petition  for  review  of  this  or  any  other  provision  of  the  order. 

§  802.38     Petitions  for  Review.     (Revision  attached.) 

Within  fourteen  days  after  an  agent  of  the  Board  mails  to  a  party  a  ruling 
denying  or  modifying  a  voluntary  application  for  approval  of  a  wage  or  salary 
adjustment,  or  remits  to  him  a  directive  (^rder  in  a  dispute  case,  such  party  mav 
mail  to  the  Board  at  Washington,  D.  C,  an  original  and  four  copies  of  a  petition, 
including  supporting  documents,  seeking  review  by  the  Board  of  such  ruling  or 
directive  order.  The  petition  shall  (1)  state  the  petitioner's  reasons  for  believing 
that  one  or  more  of  the  criteria  set  forth  below  is  satisfied,  (2)  set  forth  fuUv  and 
in  detail  the  contentions  of  the  petitioner  with  respect  to  the  merits  of  each  issue 
raised  by  the  petition,  with  specific  references  to  any  pertinent  portions  of  the 
record  in  the  case,  and  (3)  state  that  a  copy  of  the  pet^ition  has  been  served  upon 
the  other  parties  to  the  case  and  upon  the  agent  of  the  Board  whose  ruling  or 
order  is  sought  to  be  reviewed  and  the  dates  of  each  such  service.  No  such  petition 
shall  be  granted  unless  the  petitioner  has  demonstrated  by  substantial  proof  that 
(1)  the  order  exceeds  the  Board's  jurisdiction,  or  (2)  the  order  contravenes  the 
established  policies  of  the  Board,  or  (3)  a  novel  question  is  involved  of  such  im- 
portance as  to  warrant  national  action,  or  (4)  the  procedure  resulting  in  the  order 
was  unfair  to  the  petitioner,  and  has  caused  substantial  hardship.  The  partv 
filing  a  petition  shall  at  the  same  time  serve  a  copy  thereof,  together  with  anv 
supporting  documents,  upon  each  of  the  other  parties  to  the  proceeding  and  upon 
the  appropriate  agent  of  the  Board. 

§  802.39     The  Answer.     (Revision  attached.) 

Within  fourteen  days  after  a  copy  of  a  petition  for  review  is  mailed  by  the  peti- 
tioning party  to  any  other  party  to  the  case,  such  other  party  may  mail  to  the 
Board  an  answer  to  the  petition.  An  original  and  four  copies  of  the  answer  shall 
be  transmitted  to  the  Board  in  Washington,  D.  C,  and  a  copy  shall  at  the  same 
time  be  served  upon  the  appropriate  agent  thereof  and  upon  each  of  the  other 
parties  to  the  case.  Such  an  answer  shall  include  a  statement  that  a  copy  thereof 
has  been  served  as  required  above,  and  shall  show  the  date  of  such  service.  An 
answer  may  not  contain  a  request  for  review  of  an  order  or  any  part  thereof;  such 
a  request  must  be  filed,  if  at  all,  in  the  form  of  a  petition  for  review  in  the  manner 
and  within  the  time  limit  provided  in  Section  802.38,  above.     Each  answer  should 
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state  fully  but  concisely  the  respondent's  reasons  for  believing  (1)  that  the  petition 
ought  not  to  be  entertained,  and  (2)  that,  if  the  Board  decides  to  entertain  the 
petition,  the  petition  should  be  denied  on  the  merits. 

§  802.40     Review  by  the  Board  on  Its  own  Motion. 

The  Board  may,  on  its  own  motion,  assume  jurisdiction  over  any  case  at  any 
sitage  of  the  proceedings  either  before  or  after  the  issuance  of  the  final  order  or 
ruling  of  an  agent  of  the  Board. 

§  802.41     Processing  by  Appeals  Committee  of  Petitions  far  Review. 

(a)  All  petitions  for  review  of  a  ruling  or  directive  order  of  an  agent  of  the 
Board  shall,  when  filed  with  the  Board,  be  referred  to  the  Appeals  Committee.  If 
the  Appeals  Committee  determines  from  a  review  of  the  petition  and  the  answer, 
if  any,  (1)  that  it  has  not  been  demonstrated  that  any  of  the  criteria  enumerated  in 
section  802.38,  above,  has  been  met,  and  that  the  petition  should  therefore  be 
denied,  or  (2)  that  the  petition  has  met  one  of  these  criteria  and  should  therefore 
be  entertained,  or  (3)  that  as  to  some  issues  the  petition  should  be  denied  and  as 
to  others  it  should  be  entertained,  the  Committee  shall  make  an  appropriate 
recommendation  to  the  Board.  If  the  petition  is  denied,  in  whole  or  in  part,  the 
Board  shall  issue  an  appropriate  directive  order  or  ruling  as  provided  in  section 
802.42,  below.  If  the  Board  decides  that  the  petition  should  be  entertained  in 
whole  or  in  part,  the  Committee  shall  report  to  the  Board,  as  soon  as  may  be,  its 
recommendations  as  to  the  merits.  When  the  Committee  considers  the  merits  of 
any  issue,  it  shall  consider  the  petition,  the  answer,  if  any,  the  record  made  in  the 
case  before  the  agent  of  the  Board,  and  the  comments,  if  any,  submitted  by  the 
Board's  agent,  together  with  any  further  information  obtained  by  such  investi- 
gation as  the  Committee  may,  on  its  own  motion,  deem  necessary,  provided  that 
information  obtained  as  a  result  of  such  investigation  shall  not  be  used  as  the  basis 
for  its  recommendations  unless  and  until  such  information  has  been  made  avail- 
able to  the  parties  and  they  have  had  an  adequate  opportunity  for  rebuttal 
orally  or  in  writing,  as  they  may  elect. 

(b)  If  any  members  dissent  from  any  recommendation  by  the  majority  of  the 
Committee,  they  may  indicate  to  the  Board  the  grounds  of  their  dissent. 

§  802.42     Decisions  of  the  Board. 

Form  of  Decision.  The  Board  will  make  its  decision  on  a  petition  for  review 
upon  the  basis  of  the  record  before  the  agent  of  the  Board  and  on  the  basis  of  the 
petition,  the  answer,  if  any,  the  recommendations  of  the  Appeals  Committee  and 
such  further  argument  and  proof  as  the  Board  may  require.  If  the  petition  for 
review  is  denied  because  the  grounds  for  review  set  forth  therein  are  deemed  to 
be  insufficient,  the  Board  shall  issue  an  appropriate  directive  order  or  ruling 
adopting  as  its  own  the  ruling  or  order  to  which  the  petition  relates.  If  the 
petition  for  review  is  granted,  the  Board  will  issue  an  appropriate  directive  order 
or  ruling  adopting,  reversing  or  modifying  the  order  or  ruling  to  which  the  petition 
relates  or  remanding  the  case  to  the  appropriate  agent  of  the  Board  for  such  fur- 
ther action  as  is  specified  in  the  order  of  ruling  of  the  Board. 

§  802.43     Reconsideration  of  Board  Orders  in  Appeals  Cases. 

(a)  When,  pursuant  to  Section  802.42,  above,  the  Board  has  issued  a  directive 
order  adopting  as  its  own  the  order  of  its  agent,  the  directive  order  shall  be  placed 
into  effect  immediately  upon  its  issuance  in  accordance  with  its  terms.  In  such 
cas3s,  a  petition  for  reconsideration  of  the  Board's  action  will  not  be  entertained. 

(Revision  attached.)  (b)  (1)  When,  pursuant  to  Section  802.42,  above,  the 
Board  has  issued  a  directive  order  reversing  or  modifying  the  order  of  its  agent, 
the  order  shall  be  placed  into  effect  in  accordance  with  its  terms.  A  petition  for 
reconsideration  of  any  provision  of  the  Board's  order  which  effects  a  change  in 
the  order  of  the  agent  may  be  mailed  to  the  Board  by  any  party  within  fourteen 
days  from  the  date  that  the  order  was  mailed  to  such  party.  Such  petition,  if 
filed,  shall  be  in  writing  and  shall  be  accompanied  by  four  copies  and  additional 
copies  thereof  shall  be  served  on  the  other  parties  to  the  case  and  upon  the  appro- 
priate agent  of  the  Board.  The  filing  of  such  a  petition  shall  not  stay  any  pro- 
vision of  the  Board's  orders,  unless  the  Board  so  directs. 
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(2)  Such  a  petition  for  reconsideration  shall — 

(i)  State  reasons  for  believing  that  one  or  more  of  the  criteria  set  forth  ic 
paragraph  (b)  (3),  below,  is  satisfied; 

(ii)  Set  forth  fully  and  in  detail  the  contentions  of  the  petitioner  with 
respect  to  the  merits  of  each  issue  raised  by  the  petition,  with  specific 
references  to  any  pertinent  portions  of  the  record  in  the  case;  and 

(iii)  State  the  dates  when  copies  of  the  petition  were  served  upon  the 
other  parties  to  the  case. 

(3)  No  such  petition  shall  be  granted  unless  the  petitioner  has  demonstrated 
by  substantial  proof  that: 

(i)  The  provision  challenged  by  the  petition  contravenes  the  estabhshed 
policies,  or  exceeds  the  jurisdiction,  of  the  Board;  or, 

(ii)  The  procedure  resulting  in  the  order  was  unfair  to  the  petitioner  and 
has  caused  substantial  hardship. 

(c)  The  petition  shall  be  referred  to  the  Appeals  Committee,  which  shall 
examine  the  petition  in  the  light  of  the  entire  record  of  the  case  and  recommend 
to  the  Board  whether  the  petition  should  be  entertained.  If  the  Board  deter- 
mines to  entertain  the  petition,  the  case  will  be  reconsidered  in  accordance  with 
such  procedure  as  the  Board  say  direct. 

(d)  'Kie  Board's  decision  on  the  merits  of  a  petition  for  reconsideration  shall 
be  made  on  the  basis  of  the  entire  record  in  the  case.  Any  directive  order  issued 
by  the  Board  disposing  of  a  petition  for  reconsideration  shall  be  placed  into 
effect  immediately  upon  its  issuance  in  accordance  with  its  terms. 

§  802.44  Effective  Date. 

The  foregoing  provisions  of  sections  802.36  to  802.43  shall  apply  to  all  directive 
orders  and  rulings  which  have  been  issued  on  and  after  December  1,  1943. 

(Sections  802.45,  802.46,  802.47,  802.48,  802.49,  attached.) 


§  802.38  Petitions  for  Review.  (The  first  sentence  is  changed  to  read:)  Within 
fourteen  days  after  an  agent  of  the  Board  mails  to  a  party  a  ruling  denying  or 
modifying  a  voluntary  application  for  approval  of  wage  or  salary  adjustment, 
or  remits  to  him  a  directive  order  in  a  dispute  case,  such  party  may  mail  to  the 
Board  at  Washington,  D.  C,  an  original  and  four  copies  of  a  petition,  including 
supporting  documents,  seeking  review  by  the  Board  of  such  ruUng  or  directive 

order. 

§  802.39  The  Answer.  (The  first  sentence  is  changed  to  read:)  Within  fourteen 
days  after  a  copv  of  a  petition  for  review  is  mailed  by  the  petitioning  narty  to 
any  other  party  to  the  case,  such  other  party  may  mail  to  the  Board  an  answer 

to  the  petition.  ,  .    »         .  .       , 

§  802.43  (b)  (1).  (The. second  sentence  is  changed  to  read:)  A  petition  for 
reconsideration  of  any  provision  of  the  Board's  order  which  effects  a  change  in 
the  order  of  the  agent  may  be  mailed  to  the  Board  by  any  party  within  fourteen 
days  from  the  date  that  the  order  was  mailed  to«uch  party. 


Title  29 — Labor 

chapter  vi national  war  labor  board 

Part  802 — Rules  of  Procedure 

The  National  War  Labor  Board  has  adopted  the  following  amendments: 
§  802.38.  Petitions  for  Review.  (The  first  sentence  is  changed  to  read:)  Within 
fourteen  days  after  an  agent  of  the  Board  mails  to  a  party  a  ruling  denying  or 
modifying  a  voluntary  application  for  approval  of  a  wage  or  salary  adjustment, 
or  remits  to  him  a  directive  order  in  a  dispute  case,  such  party  may  mail  to  the 
Board  at  Washington,  D.  C,  an  original  and  four  copies  of  a  petition,  including 
supporting  documents,  seeking  review  by  the  Board  of  such  ruling  or  directive 
order. 
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§  802.39  The  Answer.  (The  first  sentence  is  changed  to  read:)  Within  fourteen 
days  after  a  copy  of  a  petition  for  review  is  mailed  by  the  petitioning  party  to 
any  other  party  to  the  case,  such  other  party  may  mail  to  the  Board  an  answer 
to  the  petition. 

§  802. 4S  (&)  (/).  (The  second  sentence  is  changed  to  read:)  A  petition  for 
reconsideration  of  any  provision  of  the  Board's  order  which  effects  a  change  in 
the  order  of  the  agent  may  be  mailed  to  the  Board  bv  anv  party  within  fourteen 
days  from  the  date  that  the  order  was  mailed  to  such  party. 

(E.  O.  9017;  9250;  7  F.R.  237,  7871).    (Adopted  January  10, 1944). 

§  802.37     Stay  of  Order  or  Ruling  of  an  Agent  of  the  Board. 

(a)  Rulings  in  Voluntary  Wage  or  Salary  Cases. 

(1)  Effective  Date. — Rulings  of  an  agent  of  the  Board  on  a  voluntary  applica- 
tion for  a  wage  or  salary  adjustment  shall  take  effect  when  issued  to  the  parties. 

(2)  Stay  of  Issuance  to  Parlies. — Rulings  of  an  agent  on  a  voluntary  applica- 
tion for  approval  of  a  wage  or  salary  adjustment  may  be  issued  to  the  parties 
when  made,  unless  two  or  more  public  members  of  such  an  agent  who  dissent 
from  a  ruling  request  that  the  issuance  of  the  ruling  or  any  specified  portion  thereof 
be  stayed  and  at  the  same  time  state  the  reasons  for  their  request.  In  such  event, 
the  ruling  or  the  specified  portion  thereof  and  the  accompanying  request  shall  imme- 
diately be  transmitted  to  the  Board  and,  except  as  provided  in  paragraph  (3) 
below  shall  not  be  issued  to  the  parties  until  the  expiration  of  10  days  after 
receipt  in  Washington  of  the  request  for  stay,  unless  (i)  the  ruling  is  earlier  ap- 
proved by  the  Board,  or  (ii)  within  such  ten-day  period,  the  Board  sets  the  case 
down  for  review.  In  the  latter  event,  the  Executive  Assistant  to  the  Board 
shall  communicate  the  Board's  action  to  the  agent  of  the  Board,  and  the  requested 
stay  shall  continue  in  effect  until  the  case  is  finally  disposed  of. 

(3)  //  only  a  specified  portion  of  a  ruling  is  asked  to  be  stayed,  as  above  provided, 
the  agent  of  the  Board  may,  tn  its  discretion,  issue  to  the  parties  any  other  unrelated 
provisions  of  the  ruling  at  any  time  after  the  ruling  is  made. 

(b)  Directive  Orders  in  Dispute  Cases. 

(1)  Agents  of  the  Board  shall  irsue  their  directive  orders  to  the  parties  when 
made.  If  after  the  issuance  of  such  an  order,  no  timely  petition  for  review  is  filed 
within  the  period  prescribed  in  Section  802.38,  below,  and  if  the  Board  within  such 
a  period  does  not  review  the  agent's  order  on  its  own  motion,  the  order  shall  on 
the  day  following  the  last  day  for  filing  such  a  petition,  stand  confirmed  as  the 
order  of  the  Board  and  shall  immediately  be  effective  according  to  its  terms; 
provided  that  the  Board  may  at  any  time' prior  to  the  expiration  of  the  time  for 
the  filing  of  a  petition  for  review  make  such  an  order,  or  any  part  thereof,  imme- 
diately effective  pending  any  further  proceedings. 

(2)  If  a  timely  petition  for  review  of  a  Directive  Order  of  an  agent  of  the  Board 
is  filed  by  a  party  in  accordance  unth  the  provisions  of  Section  802.38  below,  or  if  the 
Board  reviews  such  an  order  on  its  own  motion,  the  entire  order  shall  be  suspended 
unless  and  until,  the  Board  directs,  or  has  directed,  otherwise,  or  the  parties 
otherwise  agree.  However,  the  date  of  expiration  of  the  escape  period  fixed  in  a 
directive  order  of  an  agent  of  the  Board  granting  a  maintenance  of  membership 
provision  shall  not  be  affected  by  the  filing  of  a  petition  for  review  of  this  or  any 
other  provision  of  the  order. 

The  following  paragraph,  (b)  (3).  should  be  added  to  Section  802.37 — Stay  of 
Order  or  Ruling  of  an  Agent  of  the  Board — of  "Rules  of  Organization  and  Proce- 
dure of  the  National  War  Labor  Board." 

(b)  (3)  //  only  a  part  of  the  order  is  sought  to  be  reviewed,  any  party  may  petition 
the  Board  to  make  the  rest  of  the  order  immediately  effective  according  to  its  terms. 
The  parties  may  in  any  case  mutually  agree  upon  the  date  when  the  order,  or  any  part 
thereof,  shall  take  effect,  except  that  where  a  wage  or  salary  adjustment  is  made  subject 
to  the  approval  of  the  Economic  Stabilization  Director,  the  parties  may  not  by  their 
agreement  make  such  adjustment  effective  prior  to  the  date  of  such  approval. 

Other  technical  revisions  to  Section  802.37,  (a)  (1),  (a)  (2)  and  (a)  (3),  and 
(b)  (1)  and  (b)  (2)  .were  issued  Februarv  14,  1944,  under  Press  Release  B-1303. 
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Api ROVED  Revision  of  Rules  of  Organization  and  Procedure,  National 

War  Labor  Board,  Effective  May  1,  1944 

§  802.38     Petitions  for  Review. 

Within  fourteen  days  after  an  agent  of  the  Board  mails  to  a  party  a  directive 
order  in  a  dispute  case  or  a  ruling  denying  or  modifying  an  application  for  approval 
of  voluntary  wage  or  salary  adjustment,  such  party  may  mail  to  the  agent  of 
the  Board  which  issued  the  directive  order  or  ruling  an  original  and  four  copies 
of  a  petition,  including  supporting  document,  seeking  review  by  the  National 
War  Labor  Board  of  such  ruling  or  directive  order.  The  petition  shall  (1)  state 
the  petitioner's  reasons  for  believing  that  one  or  more  of  the  criteria  set  forth 
below  is  satisfied,  (2)  set  forth  fully  and  in  detail  the  contentions  of  the  petitioner 
with  respect  to  the  merits  of  each  issue  raised  by  the  petition,  with  specific  refer- 
ences to  any  pertinent  portions  of  the  riecord  in  the  case,  and  (3)  state  that  a 
copy  of  the  petition  has  been  served  upon  the  other  parties  to  the  case,  and  the 
date  of  such  service. 

No  such  petition  seeking  review  by  the  Board  of  a  ruling  or  directive  order  of 
an  agent  of  the  Board  shall  be  granted  unless  the  petitioner  has  demonstrated 
by  substantial  proof  that  (1)  the  ruling  or  order  exceeds  the  Board's  jurisdiction, 
or  (2)  the  ruling  or  order  contravenes  the  established  policies  of  the  Board,  or 
(3)  a  novel  question  is  involved  of  such  importance  as  to  warrant  national  action, 
or  (4)  the  procedure  resulting  in  the  ruling  or  order  was  unfair  to  the  petitioner, 
and  has  caused  substantial  hardship.  The  party  filing  a  petition  shall  at  the 
same  time  serve  a  copy  thereof,  together  with  any  supporting  documents,  upon 
each  of  the  other  parties  to  the  proceeding. 

§  802.39     The  Answer. 

Within  fourteen  days  after  a  copy  of  such  a  petition  for  review  is  mailed  by 
the  petitioning  party  to  any  other  party  to  the  case,  such  other  party  may  mail 
an  answer  to  the  petition  to  the  agent  of  the  Board  which  issued  the  directive 
order  or  ruling.  An  original  and  five  copies  of  the  answer  shall  be  transmitted 
to  such  agent  of  the  Board  and  a  copy  shall  at  the  same  time  be  served  upon 
each  of  the  other  parties  to  the  case.  Such  an  answer  shall  include  a  statement 
that  a  copy  thereof  has  been  served  as  required  above,  and  shall  show  the  date 
of  such  service.  An  answer  may  not  contain  a  request  for  review  of  an  order 
or  any  part  thereof;  such  a  request  must  be  filed,  if  at  all,  in  the  form  of  a  petition 
for  review  in  the  manner  and  within  the  time  limit  provided  in  Section  802.38 
above.  Each  answer  should  state  fully  but  concisely  the  respondent's  reasons 
for  believing  (1)  that  the  petition  ought  not  to  be  entertained,  and  (2)  that,  if 
the  Board  decides  to  entertain  the  petition,  the  petition  should  be  denied  on  the 
merits. 

§  802.39a     Petitions  for  Review  of  Rulings   or   Directive   Orders   Modified    Upon 
Reconsideration. 

If  the  ruling  or  directive  order  issued  by  an  agent  of  the  Board  is  modified 
by  such  agent  in  response  to  a  petition  for  reconsideration  or  upon  its  own  motion, 
the  agent  shall  issue  to  the  parties  such  ruling  or  order,  as  modified,  in  the  same 
manner  and  with  the  same  effect  as  is  provided  in  Section  802.37  above.  The 
order  or  ruling  as  modified  shall  be  subject  to  review  in  accordance  with  the  pro- 
visions of  Section  802.38  and  802.39  above,  except  that  the  period  prescribed 
therein  for  filing  a  petition  for  review  or  answer  thereto  shall  be  seven  instead  of 
fourteen  days. 

Effective  date  of  Amendments.  The  foregoing  amendments  shall  apply  to  all 
rulings  and  directive  orders  issued  on  or  after  May  1,  1944. 

Pre-review  of  wage  issues  in  dispute  cases 

The  Rules  of  Procedure  of  the  National  War  Labor  Board  (Section  802.37 
(a)  (2))  provide  for  a  dissent  pre-review  of  wage  issues  only  in  applications  for 
voluntary  wage  or  salary  adjustments.  No  provision  is  contained  in  the  Rules 
of  Procedure  for  a  pre-review,  or  for  a  stay  of  the  issuance  of  any  provisions  of 
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a  directive  order  in  dispute  cases.  The  provisions  of  a  directive  order  in  a  dis- 
pute case,  are.  however,  automatically  stayed  until  the  expiration  of  the  period 
for  the  filing  of  a  petition  for  review,  or.  if  a  petition  for  review  is  filed,  until  the 
National  Board  acts  thereon.     (Section  802.37  (b).) 

Section  802.37  (a)  (2)  of  the  Rules  of  Procedure  of  the  National  War  Labor 
Board,  and  Section  VII-A-4  of  the  Jurisdiction  and  Procedure  of  Regional 
War  Labor  Boards,  which  provide  for  the  pre-view  of  rulings  in  voluntary  wage 
or  salary  cases,  have  recently  been  amended  to  provide  that  the  issuance  of  a 
ruling  in  such  a  case  may  be  stayed  only  upon  the  request  of  two  or  more  dis- 
senting public  members  of  the  Regional  Board  or  Commission.  It  has  been 
decided  that  thLs  provision  shall  also  be  applicable  to  wage  issiies  in  dispute 
cases.  The  issuance  of  the  provisions  of  a  directive  order  dealing  with  wage 
issues  in  a  dispute  case  may,  therefore,  now  be  stayed  upon  the  request  of  two 
or  more  dissenting  public  members  of  the  Regional  Board  or  Commission,  in 

Accordance  with  the  procedure  now  applicable  to  voluntary  cases.     The  Rules  of 
Procedure  of  the  National  War  Labor  Board  and  of  the  Regional  Boards  will 
shortly  be  amended  to  include  this  provision. 

Except  as  specified  herein,  no  right  exists  for  a  pre-review  of  any  issue  in  a 
dispute  case,  and  directive  orders  in  dispute  cases  shall  be  issued  to  the  parties 
when  made  in  accordance  with  Section  802.37  (b)  of  the  Rules  of  Procedure  of 
the  National  War  Labor  Board,  and  Section  VII-B-1  of  the  Jurisdiction  and 
Procedure  of  Regional  War  Labor  Boards. 


The  following  sections  or  portions  thereof  of  the  "Rules  of  Organization  and 
Procedure"  of  the  National  War  Labor  Board  have  been  amended  as  indicated 
below: 

§802.1     *     *     * 

(b)  Procedure.  The  decision  of  the  majority  of  the  members  of  the  New  Case 
Committee  with  respect  to  the  acceptance  or  assignment  of  a  particular  case  shall 
be  put  into  eflFect  by  the  Committee  on  behalf  of  the  Board,  subject  to  the  right 
of  any  member  of  the  Committee  to  refer  the  matter  to  the  Board,  and  the  right 
of  the  Board  to  review  the  action  of  the  Committee  on  its  own  motion. 

§802.37     *     *     * 

(b)  Directive  Orders  in  Dispute  Cases.  (1)  Agents  of  the  Board  shall  issue  their 
directive  orders  to  the  parties  when  made.  The  issuance  of  any  provision  of  a 
directive  order,  however,  which  relates  to  a  wage  or  salary  adjustment,  may  be 
stayed  if  two  or  more  pubhc  members  of  the  agent  dissent  from  the  provision  and 
request  that  its  issuance  be  stayed.  In  such  event  a  copy  of  the  directive  order 
and  the  request,  for  the  stay,  together  with  a  statement  of  the  reasons  for  such 
request,  shall  be  immediately  transmitted  to  the  Board.  The  provision  so  sought 
to  be  stayed  shall  not  be  issued  to  the  parties  until  the  expiration  of  ten  days 
after  receipt  in  Washington  of  the  request  for  the  stay,  unless  (i)  the  issuance 
of  such  provision  is  earlier  approved  by  the  Board  or  (ii)  within  such  ten-day 
period  the  Board  sets  the  case  down  for  review.  In  the  latter  event,  the  Execu- 
tive Assistant  to  the  Board  shall  conununicato  the  Board's  action  to  the  agent  of 
the  Board,  and  the  stay  shall  continue  in  effect  until  the  case  is  finally  disposed  of. 

(2)  If  aft'er  the  issuance  of  a  directive  order  by  an  agent  of  the  Board,  no 
timely  petition  for  review  is  filed  within  the  period  prescribed  in  Section  802.38, 
below,  and  if  the  Board  within  such  a  period  does  not  review  the  agent's  order 
on  its  own  motion,  the  order  shall  on  the  day  following  the  last  day  for  filing  such 
a  petition,  stand  confirmed  as  the  order  of  the  Board  and  shall  immediately  be 
eflFective  according  to  its  terms;  provided  that  the  Board  may  at  any  time  prior 
to  the  expiration  of  the  time  for  the  filing  of  a  petition  for  review  make  such  an 
order,  or  any  part  thereof,  immediately  eflFective  pending  any  further  proceedings. 

(3)  If  a  timely  petition  for  review  of  a  Directive  Order  of  an  agent  of  the 
Board  is  filed  by  a  party  in  accordance  with  the  provisions  of  Section  802.38, 
below,  or  if  the  Board  reviews  such  an  order  on  its  own  motion,  the  entire  order 
shall  be  suspended,  unless  and  until,  the  Board  directs,  or  has  directed^  other- 
wise, or  the  parties  otherwise  agree.  However,  the  date  of  expiration  of  the 
escape  period  fixed  in  a  directive  order  of  an  agent  of  the  Board  granting  a  main- 
tenance of  membership  provision  shall  not  be  aflFected  by  the  filing  of  a  petition 
for  review  of  this  or  any  other  provision  of  the  order. 

(4)  If  only  a  part  of  the  order  is  sought  to  be  reviewed,  any  party  may  petition 
the  Board  to  make  the  rest  of  the  order  immediately  effective  according  to  its 
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terms.  The  parties  may  in  any  case  mutually  agree  upon  the  date  when  the 
order,  or  any  part  thereof,  shall  take  effect,  except  that  where  a  wage  or  salary 
adjustment  is  made  subject  to  the  approval  of  the  Economic  Stabilization  Di- 
rector, the  parties  may  not  by  their  agreement  make  such  adjustment  effective 
prior  to  the  date  of  such  approval. 

§  802.43     Reconsideration  of  Board  Orders  or  Rulings  in  Appeals  Cases. 

(a)  When,  pursuant  to  Section  802.42,  above,  the  Board  has  issued  a  directive 
order  or  ruling  adopting  as  its  own  the  order  or  ruling  of  its  agent,  the  directive 
order  shall,  and  the  ruling  may,  immediately  upon  its  issuance,  be  placed  into 
effect  in  accordance  with  its  terms.  In  such  cases,  a  petition  for  reconsideration 
of  the  Board's  action  will  not  be  entertained. 

(b)  (1)  When,  pursuant  to  Section  802.42,  above,  the  Board  has  issued  a 
directive  order  or  ruling  reversing  or  modifying  the  order  or  ruling  of  its  agent, 
the  order  or  ruling  of  the  Board  shall  be  effective  in  accordance  with  its  terms. 
A  petition  for  reconsideration  of  any  provision  of  the  Board's  order  or  ruling 
which  effects  a  change  in  the  order  or  ruling  of  the  agent  may  be  mailed  to  the 
Board  by  any  party  within  fourteen  days  from  the  date  that  the  order  or  ruling 
was  mailed  to  such  party.  Such  petition,  if  filed,  shall  be  in  writing  and  shall 
be  accompanied  by  four  copies,  and  additional  copies  thereof  shall  be  served  on 
the  other  parties  to  the  case  and  upon  the  appropriate  agent  of  the  Board.  The 
filing  of  such  a  petition  shall  not  stay  any  provision  of  the  Board's  orders  or 
rulings,  unless  the  Board  so  directs. 

V.  Reconsideration  and  Clarification  of  Orders  and  Rulings  of  the  Board 

§  802.45     Interpretation  and  Clarification  of  Board  Directives  in  Disputes  Cases 

(Other  than   Directives  on  Appeals  from  Directives  of  a  Board  Agent).     (See 

Section  802.12.) 
§  802.46     Reconsideration   of   Board   Directives   in    Disputes    Cases    (Other    than 

Directives  on  Appeals  from  Directives  of  a  Board  Agent).     (See  Section  802.13.) 
§  802.47     Requests  for  Interpretation  and  Clarification  of  Board  Rulings   (Other 

than  Rulings  on  Appeal  from  Rulings  of  a  Board  Agent.) 

If,  after  the  issuance  by  the  Board  of  a  ruling  on  an  application  for  a  voluntary 
wage  or  salary  adjustment,  a  question  arises  concerning  the  interpretation  of  any 
provision  of  the  ruling,  any  party  to  the  application  may  file  with  the  Board 
five  copies  of  a  request  for  clarification  or  interpretation  of  the  ruling,  provided 
that  a  copy  of  such  request  is  at  the  same  time  transmitted  by  such  party  to  all 
other  parties  to  the  application,  and  notice  of  the  date  of  such  transmittal  is 
included  in  the  request.  Such  other  parties  shall  have  ten  days  from  the  date 
of  the  receipt  of  a  copy  of  the  request  in  which  to  mail  comments  thereon  to  the 
Board.  The  request  and  the  comments  thereon  shall  be  referred  to  the  Post- 
Directive  Committee  (see  Section  801.12)  which  shall  examine  the  same  in  the 
light  of  the  record  in  the  case.  If  the  Committee  reaches  a  unanimous  decision 
as  to  the  meaning  of  the  Board's  ruling,  the  decision  shall  be  communicated  to 
the  parties.  Where  the  decision  of  the  Committee  is  not  unanimous,  or  in  any 
case  where  a  member  of  the  Committee  so  requests,  the  question  shall  be  pre- 
sented by  the  Chairman  of  the  Committee  to  the  Board  for  its  determination, 

§  802.48  Petitions  for  Reconsideration  of  Board  Rulings  (Other  than  Rulings  on 
Appeals  from  Rulings  of  a  Board  Agent.)  A  petition  for  reconsideration  of  a  ruling 
of  the  Board  on  an  application  for  approval  of  a  voluntary  wage  or  salary  adjust- 
ment may  be  filed  by  any  party  to  the  application  within  fourteen  days  after 
the  issuance  of  such  ruling,  provided  that  a  copy  of  such  petition  is  at  the  same 
time  mailed  by  the  petitioner  to  all  other  parties  to  the  application,  and  notice 
of  the  date  of  mailing  is  included  in  the  petition.  Such  petition  shall  be  filed 
with  five  copies  thereof,  and  shall  set  forth  fully  the  reasons  for  requesting  recon- 
sideration of  the  application.  The  other  parties  to  the  application  shall  have 
ten  days  from  the  date  of  the  receipt  of  a  copy  of  the  petition  in  which  to  mail  to 
the  Board  comments  thereon.  The  petition  and  the  comments  thereon  shall 
be  referred  to  the  Post- Directive  Committee,  which  shall  examine  the  petition  in 
the  light  of  the  record  in  the  case  and  shall  make  a  recommendation  to  the  Board 
on  the  question  involved.  The  Chairman  of  the  Committee  shall  present  the  peti- 
tion to  the  Board  together  with  the  recommendation  of  the  Committee.  The 
Board  will  either  grant  or  deny  the  petition.  If  the  petition  is  granted,  the  case 
will  be  reconsidered  and  such  disposition  made  or  further  procedure  ordered  therein 
as  the  Board  may  determine. 

§  802.49  Reconsideration  of  Board  Orders  or  Rulings  in  Appeals  Cases.  (See 
Section  802.43.) 
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Address  by  Dr.  Frank  P.  Graham,  Public  Member  of  the  Nao'ional  War 
Labor  Board,  on  Town  Hall  of  the  Air,  Dayton,  Ohio,  June  1,  1944 

America  is  in  crisis  on  the  home  front  on  the  eve  of  the  Western  European  in- 
vasion. Montgomery  Ward  is  blasting  at  the  foundations  of  maximum  produc- 
tion. The  maintenance-of-membership  provision  in  issue  is  vital  to  the  produc- 
tion front  and  the  battlefront.  America  has  two  great  fronts:  The  war  front  and 
the  home  front.  The  home  front  is  the  great  second  front.  The  war  front  has  six 
main  battle  fronts,  Russian,  Mediterranean,  Westerti  European,  South  Pacific, 
West  Pacific,  and  Asiatic.  The  American  home  front,  with  its  stupendous  pro- 
duction, is  the  mighty  base  for  winning  the  war  on  all  these  battlefronts.  The 
two  great  responsibilities  of  the  home  front  are  maximum  production  and  minimum 
inflation.  The  maintenance-of-membership  provision  is  necessary  for  maximum 
production  and  minimum  inflation. 

Before  Pearl  Harbor  but  on  the  eve  of  America's  entrance  into  the  war  the 
Nation  was  shaken  and  production  threatened  by  the  bitter,  stubborn  struggle 
over  the  open  and  closed  shop.  The  situation  then  made  it  clear  that  this  issue,  if 
unsettled,  would  endanger  America  caught  between  the  tides  of  war  rolling  heavily 
in  the  two  great  oceans,  east  and  west.  An  answer  to  the  crucial  and  complex 
issue  in  a  fair,  clear  and  stable  policy  had  to  be  found.  The  answer  was  found  in 
the  maintenance  of  membership.  Out  of  the  shock  of  Pearl  Harbor  was  born 
the  no-strike,  no-lock-out  agreement  of  patriotic  labor  and  patriotic  management 
to  settle  all  disputes  by  accepting  the  decisions  of  a  tripartite  War  Labor  Board. 
It  is  the  national  policy  made  necessary  by  the  war  to  substitute  for  the  Nation- 
wide conflict  over  the  open  and  closed  shop  the  Nation-wide  acceptance  of  the 
Board's  decisions  on  the- merits  for  the  maintenance  of  a  voluntarily  established 
membership  in  a  responsible  union.  This  provision  is  not  a  closed  shop,  is  not  a 
union  shop  and  is  not  a  preferential  shop.  The  employer  has  the  right  to  hire, 
fire,  and  direct  the  working  force.  No  new  employee  has  to  join  the  union  to  get 
a  job.  No  old  employee  has  to  join  the  union  to  keep  his  job.  If  already  in  the 
union,  a  member  has  15  days  within  which  to  get  out  of  the  union  and  keep  his  job. 
This  freedom  to  join  or  not  to  join,  to  stay  in  or  get  out,  with  foreknowledge  of 
being  bound  by  this  provision  to  maintain  his  membership  in  good  standing,  as 
a  condition  of  employment  during  the  contract,  provides  for  equity,  liberty,  and 
security  for  war  production. 

It  is  also  the  national  policy  made  necessary  by  the  war  and  the  competition  of 
more  consumer  dollars  for  less  consumer  goods  to  substitute  for  strikes  over 
wage  decisions  of  the  War  Labor  Board.  The  workers  thus  have  two  ceilings 
over  them.  The  national  policy,  in  the  interest  of  a  concentration  on  production, 
has  placed  a  ceiling  on  the  bitter  struggle  over  the  closed  shop.  The  national 
policy  in  the  interest  of  protecting  all  people  against  the  cruel  demoralizing  dis- 
asters of  inflation,  placed  a  ceiling  on  the  struggle  of  the  unions  for  increased  wages 
above  the  stabilization  line. 

With  two  ceilings  over  the  workers  there  should  be  a  solid  floor  under  the  workers 
as  a  matter  of  simple  justice,  common  decency,  and  stabilized  production  for  win- 
ning the  war.  This  floor  is  the  maintenance  of  membership  now  well  tested  and 
reasonably  secure  for  supporting  the  union  against  disintegration  under  the  im- 
pacts of  the  war. 

To  knock  out  this  floor  now  would  bring  down  in  ruins  the  whole  structure  of 
economic  stabilization,  ceilings  and  all.  Strikes  instead  of  being  wildcat  and 
sporadic  would  become  uncontrollable  and  a  menace  to  the  war.  Inflation  in- 
stead of  being  tied  to  stable  anchors  would  run  away,  spiraled  upward  by  the  cruel 
race  between  wages  and  prices,  with  all  people  losing  except  the  speculators  and 
profiteers.  If  Montgomerv  Ward  breaks  down  the  maintenance-of-membership 
policy,  it  will  break  down  the  war  policies  for  maximum  production  and  minimum 
inflation  on  this  great  American  home  base  necessary  to  winning  the  war  on  all 
the  battlefronts  of  the  world. 

Two  main  assaults  have  been  made  against  the  national  war  policies  of  this 
great  American  home  base.  In  the  coal  case  a  terrific  assault  was  made  against 
wage  stabilization;  but  the  line  held.  Four  reprehensible  strikes  with  all  their 
threat  to  the  war  failed  to  break  the  line  staunchly  held  by  the  War  Labor  Board. 

The  miners  deservedly  got  increased  earnings  for  increased  working  time  in 
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digging  more  coal  and  in  counting  travel  time  underground  as  working  time  in 
the  computing  of  overtime  under  the  Fair  Labor  Standards  Act  all  within  the 
principles  of  the  recent  decisions  of  the  highest  courts.  The  mistaken  insistence 
that  the  line  was  broken  in  the  coal  case  has  been  a  most  dangerous  threat  to  that 
hne.  It  is  important  for  the  war  that  it  be  known  that  the  miners  received  what 
they  did  because  of  the  merits  of  their  case,  not  because  of  their  strikes. 

It  is  our  faith  that  the  line  will  also  hold  against  the  terrific  assault  of  Mont- 
gomery Ward  against  the  maintenance  of  membership  sector  of  the  line.  When 
the  miners  struck  the  mines  were  seized.  The  seizure  was  not  resisted.  Those 
leaders  of  the  miners  who  were  found  guilty  of  violating  the  War  Labor  Disputes 
Act  are  now  under  the  sentence  of  the  courts.  Montgomery  Ward's  defiance  of 
the  Government,  with  its  epidemic  possibilities  for  defiance' by  corporations  and 
strikes  by  unions,  forced  a  patient  and  reluctant  government  to  seize  the  plant  in 
the  interest  of  the  war  eff"ort,.  The  greatest  threat  to  maximum  production  for 
the  war  is  in  the  sorry  imitation  of  the  main  pattern  makers  of  disunity,  confusion 
and  disruption  by  unrepresentative  and  irresponsible  leaders  in  business' and  labor 
These  imitators  are  now  a  dangerous  threat  both  to  responsible  American  business 
enterprise,  and  to  the  responsible  labor  movement,  and  all  their  basic  American 
values  not  only  to  the  war  but  also  to  the  freedom  and  democracy  for  which  the 
war  is  fought. 

The  War  Labor  Board,  in  its  struggles  with  a  few  obstructionists  and  dis- 
niptionists,  remembers  the  inarticulate  millions  who  work  and  fight  beyond  the 
claims  and  clamor  of  the  hour.  Daily  making  fair  adjustments  of  wages  and 
daily  providing  for  union  maintenance  within  the  twofold  policy  of  stabilization 
the  War  Labor  Board,  with  its  back  to  the  wall,  mightily  assulted  from  two  sidts' 
still  holds  the  heavily  battered  but  unbroken  line.  The  fateful  and  decisive  issues 
of  the  global  war  on  all  fronts  depend  upon  American  production.  Stabilized 
maximum  American  production  depends  upon  (1)  the  stabilization  of  the  union 
against  disintegration,  and  (2)  the  stabilization  of  wages  and  prices  against  in- 
flation. Twofold  economic  stabilization  depends  upon  two''old  acceptance  of 
the  decisions  of  the  War  Labor  Board  as  the  umpire  appointed  to  hold  this  crucial 
sector  of  the  embattled  line.  It  is  part,  of  our  historic  Americanism  to  accept 
the  decisions  of  the  umpire  from  the  youthful  davs  of  back  lot  baseball  to  the  most 
critical  days  of  the  war. 

The  American  people  in  the  midst  of  a  war  will  back  the  umpire  against  the 
pattern  makers  of  defiance  and  obstruction.  The  American  people  will  back  the 
war  effort  against  the  giants,  who,  in  frustration,  hate,  and  fear  of  the  demo- 
cratic trends  of  the  age,  would  pull  down  the  two  pillars  of  the  temple  of  freedom 
and  production.  Montgomery  Ward  would  have  us  return  to  a  policy  which 
would  make  paramount  a  disruptive  internal  conflict  between  capital  and  labor 
above  the  global  conflict  between  the  United  Nations  and  the  Axis  Powers.  For 
the  War  Labor  Board  to  side-step  this  issue  would  undermine  and  blast  the  founda- 
tions supporting  the  gigantic  American  production  for  winning  the  war.  The 
American  people  will  not  tolerate  the  disruption  of  the  continental  American  home 
base  upon  which  still  depend  the  six  main  battlefronts  of  the  "war.  The  few  ob- 
structionists need  to  become  aware  of  what  is  in  the  almost  unspoken  depths  of 
that  vast  body  of  Americans  in  simple  homes  to  whom  their  brave  men  and  their 
cause  come  first.  The  American  people  want  to  sacrifice  something  to  share  in 
the  supreme  sacrifice  of  their  sons.  They  accept  economic  stabilization,  rat  ioning 
price  ceilings,  wage  controls,  the  decisions  of  the  War  Labor  Board,  selective 
service,  and  the  loss  of  brave  men.  They  accepted  maintenance  of  membership 
for  maximum  production  as  a  now  stabilized  part  of  the  struggle  of  working  people 
to  have  a  simple  share  in  the  organization  of  their  own  freedom  and  simple  share 
in  the  control  of  their  own  lives  and  labor  as  one  of  the  foundations  of  the  demo- 
cracy for  which  their  sons  are  dying  on  all  the  battlefronts  of  freedom  for  winning' 
the  war,  and  pray  God  this  time,  for  the  international  organization  and  enforce- 
ment of  justice  and  peace  in  the  world. 


Memorandum  Report  of  the  Deliberations  of  the  War-Labor  Confer- 
ence Convened  By  the  President  In  the  City  of  Washington,  Decem- 
ber 17,  1941 

The  conference  met  at  10a.  m.  on  Wednesdav,  December  17,  1941,  in  the  board 
room  of  the  federal  Reserve  Building.  After  photographs  were  taken  for  the 
press,  the  members  of  the  conference  proceeded  to  the  White  House,  where  the 
President  impressed  upon  them  their  duties  and  responsibilities 
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The  conference  then  reconvened  in  the  Federal  Reserve  Building,  where  the 
invocation  was  pronounced  by  the  Rev.  Msgr.  Francis  J.  Haas,  of  Catholic 
University. 

The  deliberations  of  the  conference  then  commenced.  The  moderator  and  the 
associate  moderator  spoke  briefly,  outlining  the  scope  of  the  conference's  work. 

The  conference  then  recessed  for  luncheon,  at  which  the  members  were  guests 
of  the  Secretary  of  Labor. 

The  afternoon  session  was  consumed  entirely  with  a  general  discussion  of  the 
problems  confronting  the  conference.  Each  member  was  called  upon  for  a  state- 
ment. The  only  specific  proposal  brought  forward  was  a  resolution  proposed  by 
Mr.  Murray  calling  for  the  creation  of  joint  industry  councils  in  all  war  industries. 

Upon  the  morning  of  Thursday,  December  18,  the  representatives  of  manage- 
ment presented  a  proposed  declaration  of  principles,  but  did  not  suggest  the 
creation  of  any  specific  machinery  to  settle  industrial  disputes.  The  American 
Federation  of  Labor  representatives  presented  a  rather  detailed  proposal  for  the 
creation  of  a  War  Labor  Board  to  settle  by  conciliation,  mediation,  and  arbitration 
all  industrial  disputes. 

On  Thursday  afternoon  the  representatives  of  the  Congress  of  Industrial 
Organizations  presented  a  proposal  similar  in  many  respects  to  that  made  by  the 
representatives  of  the  American  Federation  of  Labor.  At  this  point  the  repre- 
sentatives of  labor  requested  a  recess  in  order  that  a  subcommittee  from  the 
American  Federation  of  Labor  and  the  Congress  of  Industrial  Organizations  might 
meet  jointly.  Later  in  the  afternoon  the  representatives  of  both  labor  groups 
presented  a  joint  proposal,  attached  hereto  as  exhibit  A.  From  this  proposal  the 
representatives  of  labor  did  not  at  any  time  depart  during  the  remainder  of  the 
conference,  and  it  remained  their  joint  and  basic  declaration. 

The  representatives  of  management  then  requested  a  recess  until  Friday  morn- 
ing in  order  that  they  might  consider  the  Ixbor  proposal. 

The  conference  reconvened  on  Friday,  December  19,  at  10  a.  m.  The  repre- 
sentatives of  management  stated  that  they  were  not  ready  to  report  to  the  full 
conference,  and  requested  a  further  recess  until  2  p.  m. 

The  conference  reconvened  at  2  p.  m,  and  representatives  of  management  brought 
to  the  full  conference  a  proposal  which  substantially  reiterated  the  declaration  of 
principles  previously  put  forward,  and  proposed  a  War  Labor  Board  of  1 1  members. 

Some  time  was  consumed  in  the  discussion  of  the  two  proposals  then  before  the 
conference.  It  was  apparent  that  upon  all  issues  except  one,  the  conference  would 
be  able  to  reach  a  substantial  agreement. 

Upon  one  issue,  however,  the  conferees  seemed  in  hopeless  disagreement.  The 
representatives  of  management  insisted  that  neither  the  closed  shop  nor  any 
alternative  devise  for  union  security  could  be  made  an  appropriate  subject  for 
arbitration,  except  in  connection  with  the  extension  of  existing  union  security 
agreements. 

The  representatives  of  labor,  on  the  other  hand,  took  the  position  that,  since 
the  closed  shop  was  specifically  made  by  the  Wagner  Act  a  legitimate  subject  for 
collective  bargaining,  labor  should  have  the  right  to  submit  its  claims  for  union 
security  to  arbitration  in  the  same  manner  as  any  other  grievances. 

When  this  disagreement  began  to  assume  the  character  of  a  deadlock,  some 
members  of  the  conference  suggested  that  the  moderators  wait  upon  the  President 
and  inform  him  of  the  disagreement,  transmitting  to  him  copies  of  the  conflicting 
proposals. 

The  moderators  informed  the  conference  that  the  President  expected  an  agree- 
ment from  them,  and  that  he  expected  them  to  remain  in  session  until  such  an 
agreement  was  reached. 

It  was  finally  agreed  that  the  conference  should  recess  until  Monday,  December 
22,  and  that  the  representatives  of  management  should  attempt  at  that  time  to 
present  a  proposal  to  the  full  conference. 

When  the  confeence  convened  on  December  22,  the  representatives  of  manage- 
ment presented  a  paper  to  the  full  conference  which  set  forth  a  procedure  for 
settlement  of  disputes  by  the  proposed  war  labor  board,  but  retained  the  reserva- 
tion of  their  previous  proposals.     A  copy  of  this  proposal  is  appended  as  exhibit  B. 

After  some  discussion,  Senator  Thomas  spoke  forcefully  and  earnestly,  setting 
forth  the  three  propositions  which  he  thought  presented  a  basis  for  agreement. 

At  the  conclusion  of  Senator  Thomas'  remarks,  Mr.  Meany  moved  that  the 
conference  adopt  these  three  propositions  set  forth  by  Senator  Thomas  as  its 
unanimous  recommendation  to  the  President.  A  copy  of  Mr.  Meany's  motion  is 
appended  as  exhibit  C* 
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The  representatives  of  industry  thereupon  asked  for  a  recess,  during  which 
they  conferred  first  with  Senator  Thomas  and  afterward  with  Mr.  Davis,  and  after 
consultation  among  themselves;  brought  in  a  proposed  substitute  for  Mr.  Meany's 
motion.     A  copy  of  this  substitute  is  appended  as  exhibit  D. 

At  this  point  Mr.  Murray  offered  a  resolution  suggesting  the  elimination  of  all 
Drofits  from  war  contracts.     This  was  discussed  and  rejected  by  equal  division 
The  representatives  of  labor  voted  to  accept  it,  and  the  representatives  of  manage- 
ment took  a  contrary  view.     A  copy  of  this  proposal  is  appended  as  exhibit  E 

Thereafter  the  substitute  for  Mr.  Meany's  motion  was  put  to  a  vote  and 
rejected  by  equal  division,  the  representatives  of  industry  voting  for  it  and  the 
representatives  of  labor  against  it.  Then  Mr.  Meanv's  motion  was  put  to  a  vote 
and  was  rejected  by  equal  division,  the  representatives  of  labor  voting  for  it  and 
the  representatives  of  industry  voting  against  it. 

On  the  afternoon  of  Monday,  December  22,  the  conference  recessed  to  meet 
again  in  the  conference  room  of  the  Department  of  Labor  at  2  p  m   on  Tuesdav 
December  23,  1941.  ^' 

The  conference  reconvened  on  Tuesday  at  the  designated  time  and  place 
The  moderators  then  presented  to  the  conference  the  President's  letter    \\hich 
was  accepted  as  the  basis  of  agreement  by  the  entire  membership  of  the  conference 
The  conference  then  adjourned  subject  to  recall  by  the  President. 

Appended  hereto  is  exhibit  F,  a  list  of  the  members  of  the  conference,  and  a  coov 
of  the  President's  letter  of  December  23,  1941,  marked  "Exhibit  G." 

William  H.    Davis, 

Moderator. 
Elbert  D.  Thomas, 

Associate  Moderator, 
Edward  F.    Pritchard,  Jr., 

ExectUive  Secretary, 


exhibit  a.  proposal  for  establishment  of  stable  industrial  relations 
joint  submission  of  labor  groups,  december  is,  1941  ' 

This  conference  desires  to  express  its  deep  appreciation  of  the  need  of  establish- 
ing cooperative  relations  between  labor  and  management  as  the  best  guarantv  for 
achieving  the  maximum  production  of  war  materials  required  in  the  victorv  war 
program.  '' 

Toward  this  end  this  conference  recommends  the  establishment  of  the  following 
machinery  for  the  peaceful  adjustment  of  industrial  disputes  and  endorses  the 
following  principles  as  being  most  conducive  toward  the  attainment  of  stabilized 
industrial  relations. 

(1)  Conciliation,  mediation,  and  voluntary  arbitration  shall  be  the  method 
relied  upon  for  the  achievement  of  industrial  peace. 

(2)  Disputes  arising  between  employers  and  labor  unions  representing  the 
employees  shall  be  adjusted  in  the  following  manner: 

(a)  Disputes  may  arise  either  under  a  collective-bargaining  agreement,  or  in 
regard  to  terms  and  conditions  of  a  renewal  thereof,  or  in  connection  with  the 
consummation  of  an  initial  collective-bargaining  agreement  where  none  has 
existed  theretofore. 

(b)  In  the  case  of  any  such  dispute,  the  provisions  of  a  collective-bargaining   ' 
agreement,   where  existing,  must  first  be  completely  exhausted  in  connection 
with  the  settlement  of  any  such  dispute,  including  arbitration,  if  so  provided 
therein.  ^ 

(c)  The  President  of  the  United  States  shall  establish  by  Executive  Order  a 
national  war  labor  board  comprised  of  an  equal  number  of  representatives  of 
industry  and  organized  labor  and  one  representative  of  the  public,  who  shall  act  as 
chairman.  Any  dispute  which  has  not  been  settled  in  the  foregoing  manner  may 
be  certified  to  the  National  War  Labor  Board  by  the  chairman  either  upon  the 
request  of  the  Secretary  of  Labor  or  upon  application  of  either  party  to  the 
dispute.  1  he  Board,  in  accordance  with  the  rules  and  regulations  which  it  shall 
promulgate,  shall  make  every  reasonbale  effort,  including  voluntary  arbitration 
to  assist  the  parties  to  adjust  and  settle  the  dispute  and  make  the  necessary 
arrangement  therefor.  In  the  event  the  Board  cannot  adjust  the  dispute,  it  shall 
submit  to  the  parties  and  make  public  its  findings  and  recommendations 

(d)  In  no  event  shall  the  National  War  Labor  Board  attempt  to  adjust  a  con- 
troversy when  there  is  by  agreement  or  Federal  law  a  means  of  settlement 
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(c)  In  the  case  of  any  labor  dispute  not  adjusted  under  a  collective-bargaining 
agreement,  the  Conciliation  Service  of  the  Department  of  Labor,  operating  under 
the  direction  of  the  National  War  Labor  Board,  shall  attempt  to  bring  about  a 
mutually  satisfactory  adjustment  between  the  parties.  Increased  appropriations 
should  be  made  available  to  the  Conciliation  Service  of  the  Department  of  Labor 
m  order  that  it  may  be  able  to  function  on  an  expanded  basis  and  provide  the 
necessary  and  adequate  facilities. 

(/)  Cases  within  the  jurisdiction  of  the  Board  shaU  be  brought  to  final  adjust- 
ment as  expeditiously  as  possible.  In  all  cases  final  adjustment  of  all  issues  in 
disputes  shall  be  secured  within  30  days. 

ig)  Except  as  hereinbefore  provided,  all  labor  matters  involving  concihation  or 
mediation  shall  be  within  the  exclusive  jurisdiction  of  the  National  War  Labor 
Board. 

(3)  The  guiding  principles  of  the  National  War  Labor  Board  in  the  adjustment 
of  disputes  shall  be  determined  by  the  following  basic  policies: 

(a)  It  is  hereby  declared  that  all  workers  have  a  right  to  a  living  wage  as  a 
minimum,  suflScient  to  maintain  full  eflficiency,  good  health,  and  well  being  for 
themselves  and  their  families. 

(6)  The  labor  policies  as  established  in  the  National  Labor  Relations  Act,  the 
Wages  and  Hours  Act,  the  Walsh-Healey  Act,  the  Davis-Bacon  Act,  and  the 
Norris-LaOuardia  Act  shall  continue  unimpaired. 

(c)  The  normal  processes  of  coUective  bargaining  between  employers  and  labor 
unions  shaU  continue  with  respect  to  wages,  hours,  and  other  terms  and  conditions 
of  employment.  One  of  the  basic  and  justified  aspirations  of  organized  labor  to 
be  achieved  through  collective  bargaining  is  the  establishment  of  union  security 
It  IS  only  through  the  processes  of  such  collective  bargaining  on  a  voluntary  basis 
that  the  necessary  conditions  can  be  established  which  will  assure  the  maximum 
production  without  any  undue  sacrifice  on  the  part  of  one  group  for  the  sake  of 
enhancing  the  interests  of  another. 

I     u^^  I*  ^^?^  ^  *^®  accepted  policy  on  the  part  of  management  and  organized 
I  abor  that  there  shall  be  no  stoppages  of  work  or  lock-outs  during  the  present  war 
And  recommends  that: 

(3)  A  National  War  Labor  Board  shall  be  promptly  established  as  hereinafter 
provided. 

Labor  dispute^,  which  interfere  with  the  effective  conduct  of  the  war,  whether 
they  arise  under  a  collective-bargaining  agreement,  or  in  regard  to  terms  and 
conditions  of  a  renewal  thereof,  or  in  connection  with  the  consummation  of  an 
initial  collective-bargaining  agreement,  or  in  any  other  way,  shall  be  settled  in 
the  following  manner: 

1.  In  the  case  of  any  dispute  arising  under  a  collective-bargaining  agreement 
the  procedures  for  adjustment,  if  any,  provided  under  such  agreement  shall  first 
be  completely  exhausted. 

2.  In  disputes  which  cannot  be  settled  by  negotiations  between  the  parties  the 
Concihation  Service  of  the  United  States  Department  or  other  appropriate  pubUc 
agencies  shall  attempt  to  bring  about  a  mutually  satisfactory  adjustment 

3.  In  case  a  dispute  is  not  settled  by  the  methods  described  above  it  may  be 
certified  by  the  Secretary  of  Labor  to  the  National  War  Labor  Board  to  be 
appointed  by  the  President. 

^,4.  The  National  War  Labor  Board  shall  consist  of  11  members  appomted  by 
the  President,  after  nomination  in  the  following  manner:  Four  members  shall  be 
representative  of  employers  and  shall  be  nominated  by  the  Secretary  of  Commerce- 
4  members  shall  be  representative  of  labor  and  shall  be  nominated  by  tHe  Secret 
tary  of  Labor;  3  members  shall  be  appointed  by  the  President  from  the  general 
pubhc.  One  of  the  public  members  shall  be  designated  as  chairman  bv  the 
President.  -^ 

In  order  to  insure  effective  operation  of  the  Board,  there  shall  be  provided  a 
sufficient  number  of  alternates  in  each  classification!  Such  alternates  shall  be 
nominated  and  appointed  in  the  same  manner  as  the  members  of  the  Board 

5.  The  functions  and  powers  of  the  Board  shall  be  as  follows: 

(a)  The  Board,  in  accordance  with  the  rules  and  regulations  which  it  shall 
promulgate,  shall  make  every  reasonable  effort,  including  voluntary  arbitration 
when  and  m  such  manner  as  agreed  upon  between  the  parties,  to  assist  in  adiustine 
and  settling  disputes  certified  to  it. 

(6)  Cases  within  the  jurisdiction  of  the  Board  shall  be  brought  to  final  adjust- 
ment as  promptly  as  possible.  Every  effort  should  be  made  to  secure  final 
adjustment  of  a  dispute  within  30  days  after  the  Board  takes  jurisdiction 

(c)  If  the  Board  shall  fail  to  bring  about  an  agreed  settlement,  it  may  make 
findings  and  recommendations,  which  it  may  publish. 
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m  Jil*nLHl''?.Ti!''^!i*'''''l  ""M^^  ^""^^^  '".  ^""y  ^'^^^  *^^  '^ot  accepted  by  one  or 
in  ?h/np^f  to  the  dispute  then  an  umpire  appointed  in  the  manner  provided 
m  the  next  subsection  shall  hear  and  consider  the  controversv  undei  rules  of 

L'Hmnfre '.h'^fllT''"^'^  ^\',^"  ■^^\^^-     ^^^  ^^^^^^^  ^"^  recLmendatio^s  o 
«    fi  T?  ^  ^^f^  ^^  ^^^^  P^^^^<^  *^  *he  same  manner  and  with  the  same  effect 
as  findmgs  and  recommendations  of  the  Board. 

^r.^/^^^^^^  where  one  or  more  parties  to  a  dispute  before  the  Board  shall  faU 
or  refuse  to  accept  the  recommendations  of  the  Board,  then  by  agreen^ent  of  the 
parties  an  umpire  may  be  appomted,  and  in  such  instances  t^  award  of  he 
uinpire  shall  be  final  and  bmding  upon  the  parties. 

(rf)  The  members  of  the  Board  shall,  if  possible,  choose  an  umpire  bv  unani- 
^r  Jh*.-  /^"^'vS  5"^^  ^^^^"^'  *^^  "^^^  «f  the  umpire  shaU  be  drawn  bv  Tot 
onl  Unitel  Stat^'"^  ^^'"'''''  '^  ^"  nominated  for  the%urpose  by  the  Prescient 

friif  ^J^fv.^''*'*t^^f "  ""f  "^^  f?  **Ke  cognizance  of  a  dispute  in  anv  field  of  indus- 

iJILJ^^?"^^!^  ^^^^^  ^u  ^?  P?^®''  ^  aPI^int  a  secretary,  and  to  create  such  organ- 
ization  under  it  as  may  be  in  its  judgment  necessary  for  the  discharge  of  Us  duffe" 
(g)  The  Board  should  have  authority  to  issue  subpenas  to  require  the  attendant 

ru^tr^^evlrc^^  *^  '^^"^^  ^^^^-  ''  -^  *^^  pn>VctionM^etv^rt 
(h)  The  Board  may  from  time  to  time  promulgate  such  administrative  rules 

regulations,  and  pr9cedures  as  it  deems  necessary  t^o  the  discharge  of  its  functS 
r;^  fL?      ff  Ji^  t^u  H^Pires  ShaU  be  governed  by  the  following  basic  policies- 

(a)  Every  effort  shall  be  made  to  maintain  the  high  standard  of  AkeS 
wages  and  working  cond  tions.     In  the  determination  of  wagesTours  and^^on^ 

s^ s,^ln^f l?vVg^L^^^^^^  ^^^"  '^  ^^-^  '^  ^-^^  ^^^  sta^dfrt'^'l^e 

(b)  Since  the  right  to  work  should  not  be  infringed  by  Government  order 
through  requirement  of  membership  in  any  organization,  whethS  u^oTor  other- 
Sion  hvTp  Rnf  ^  closed  shop  is  not  a  proper  subject  for  consideration  or  arbi- 
tration by  the  Board  and  shall  not  be  included  as  an  issue  in  any  dispute  certified 
kIL  ^  ''^''^^'^  t^""^  includes  any  provision  which  requir^  a  person  to 
become  or  remam  a  member  of  a  labor  organization  in  order  to  get  or  hold  a  job 
or  have  preference  in  respect  of  employment.  ^  ^     ' 

For  the  duration  of  the  war  employers  shall  not  attempt  to  change  the  terms 
m  present  contracts,  which  provide  for  the  closed  shop  or  aVof  Us  mldifi^tlons 
except  where  such  change  is  necessary  to  conform  to  the  law.     Where  a  dS 
shop  contract  does  not  now  exist  it  may  be  arrived  at  by  voluntary  negotiat^ns 
between  the  employer  and  the  labor  organization  concerned.  negoiiaiions 

^J'  « -u^^^l  ^®  ®^*^yed  to  adequate  assurance  that  these  policies  and  pro- 
cedures will  be  observed  by  employees,  labor  organizations,  and  emplovers  It  te 
of  vital  importance  that  voluntary  acceptance  be  accompanied  by  a  forthright 

orHir^r.»f  l^.f  ^''  P^^'"^'  ^^^*^^"  i^  '^^  ^^'•"^  ^^  legislation  or  an  Executive 
order,  which  will  secure  general  compliance. 

EXHIBIT   C.   RESOLUTION 

y^^^r^  *!l*t  *^i?^conference  send  to  President  Roosevelt  as  our  unanimous 
recommendation  the  three-sentence  message  suggested  by  Senator  Thomas: 

1.  Ihere  shall  be  no  strikes  or  lock-outs. 

q'  ^u  ^IfP^^es  shall  be  settled  by  peaceful  means, 
putes.        President  shall  set  up  a  proper  War  Labor  Board  to  handle  these  dis- 

EXHIBIT  D.    RESOLUTION 

We  offer  the  following  substitute  motion: 
o    Tn  i®  ®^*^^  ^®  ^^  strikes  or  lock-outs. 

2.  All  disputes  shall  be  settled  by  peaceful  means. 

putes        ^''^''^^^*  «^*"  set  up  a  proper  War  Labor  Board  to  handle  these  dis- 

q;  Ji'fi.o*'^'"^^!'*"  ^%  governed  by  the  following  basic  policy: 
rea^ement'of  r^em  ^^*  ^^  '^^''^^'^  ^^  Government  order  through 

Lsue  of  the  cloSd.hnr.VP  'V^  organization,  whether  union  or  otherwise,  the 

b^the  Board  rnd4i^^?w^^  ^  ^^  ""^J^^*  ^^^  consideration  or  arbitration 
by  the  Board,  and  shall  not  be  included  as  an  issue  in  any  dispute  certified  to  it. 


656    INVESTIGATION  OF  SEIZURE  OF  MONTGOMERY  WARD  &  CO, 

The  term  "closed  shop"  inchides  any  provision  which  requires  a  person  to  become 
or  remain  a  member  of  a  labor  organization  in  order  to  get  or  hold  a  job,  or  have 
preference  in  respect  to  employment. 

For  the  duration  of  the  war  employers  shall  not  attempt  to  change  the  terms, 
in  present  contracts,  which  provide  for  the  closed  shop  or  any  of  its  modifications, 
except  where  such  change  is  necessary  to  conform  to  the  law.  Where  a  closed- 
shop  contract  does  not  now  exist  it  may  be  arrived  at  by  voluntary  negotiations 
between  the  employer  and  the  labor  organization  concerned. 

EXHIBIT   E,    MURRAY    RESOLUTION 

It  is  hereby  resolved  that  industry  in  America  in  a  wholesome  desire  to  make 
a  contribution  toward  America's  war  effort,  offer  to  the  Government  of  the 
United  States  that  they  shall  not  extract  from  the  public  purse  profits  of  any 
kind  from  defense  contracts  secured  during  the  course  of  the  war. 

EXHIBIT   F.    LABOR-INDUSTRY    COMMITTEE 

Moderator  William  H.  Davis,  Chairman,  National  Defense  Mediation  Board. 
Associate  moderator,   Senator  Elbert   D.   Thomas  of  Utah,   chairman,   Senate 
Labor  Committee. 

Industry 

Lawrence  D.  Bell,  president,  Bell  Aircraft  Corporation. 

W.  Gibson  Carey,  Jr.,  president,  Yale  &  Towne  Manufacturing  Co.,  New  York. 

C.  S.  Ching,  vice  president.  United  States  Rubber  Co. 

Donald  Comer,  board  chairman,  Avondale  Mills,  Birmingham. 

Robert  M.  Gaylord,  president,  IngersoU  Milling  Machine  Co.,  Rockford,  111. 

Paul  G.  Hoffman,  president,  Studebaker  Motor  Co. 

Charles  R.  Hook,  president,  American  Rolling  Mill  Co. 

Thomas  R.  Jones,  president,  American  Type  Foundry,  Inc. 

Roger  D.   Lapham,  board  chairman,   American-Hawaiian  Steamship  Co.,  San 

Francisco. 
Reuben  B.  Robertson,  president,  Champion  Fiber  Co.,  Canton,  N.  C. 
Charles  E.  Wilson,  president,  General  Electric  Co. 
W.  P.  Witherow,  president,  Blaw-Knox  Co.,  Pittsburgh. 

Labor 

American  Federation  of  Labor:  William  Green,  president,  American  Federation 
of  Labor;  John  P.  Coyne,  president,  building  trades  department;  John  P. 
Frey,  president,  metal  trades  department;  George  JVIeany,  secretary-treasurer, 
American  Federation  of  Labor;  Daniel  J.  Tobin,  president.  International 
Brotherhood  of  Teamsters;  Matthew  J.  Woll,  vice  president,  American  Feder- 
ation of  Labor. 

Congress  of  Industrial  Organizations;  Philip  Murray,  president.  Congress  of 
Industrial  Organizations,  and  chairman,  Steel  Workers  Organizing  Committee; 
John  L.  Lewis,  president,  United  Mine  Workers  of  America;  R.  J.  Thomas, 
president,  United  Automobile,  Aircraft  &  Agricultural  Implement  Workers  of 
America;  Joseph  Curran,  president.  National  Maritime  Union;  Emil  Rieve, 
president.  Textile  Workers  of  America;  Julius  Emspak,  secretary-treasurer, 
United  Electrical  Radio  and  Machine  Workers. 

exhibit  g 

The  White  House, 
Washington,  December  23,  1941 . 
Gentlemen  of  the  Conference: 

Moderator  Davis  and  Senator  Thomas  have  reported  to  me  the  results  of 
your  deliberations.  They  have  given  me  each  proposition  which  you  have  dis- 
cussed.    I  am  happy  to  accept  your  general  points  of  agreement  as  follows: 

1.  There  shall  be  no  strikes  or  lock-outs. 

2.  All  disputes  shall  be  settled  by  peaceful  means. 

3.  The  President  shall  set  up  a  proper  War  Labor  Board  to  handle  these 
disputes. 

I  accept  without  reservation  your  covenants  that  there  shall  be  no  strikes  or 
lock-outs  and  all  disputes  shall  be  settled  by  peaceful  means.  I  shall  proceed 
at  once  to  act  on  your  third  point. 
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Government  must  act  in  general.  The  three  points  agreed  upon  cover  of 
necessity  all  disputes  that  may  arise  between  labor  and  management. 

The  particular  disputes  must  be  left  to  the  consideration  of  those  who  can 
study  the  particular  differences  and  who  are  thereby  prepared  by  knowledge  to 
pass  judgment  in  the  particular  case.  I  have  full  faith  that  no  group  in  our 
national  life  will  take  undue  advantage  while  we  are  faced  by  common  enemies. 

I  congratulate  you — I  thank  you,  and  our  people  will  join  me  in  appreciation 
of  your  great  contribution. 

Your  achievement  is  a  response  to  common  desire  of  all  men  of  good  will  that 
strikes  and  lock-outs  cease  and  that  disputes  be  settled  by  peaceful  means. 

May  I  now  wish  you  all  a  Merry  Christmas. 
Very  sincerely  yours, 

Franklin  D.  Roosevelt. 


National  Labor  Relations  Board, 

„       T.  ^  Washington,  D.   C,  June  9,   1944- 

Hon.  Robert  Ramspeck, 

Chairman,  Select  Committee  Investigating  Seizure  of  Montgomery  Ward  &  Co., 
House  of  Representatives,  Washington,  D.  C. 
Dear  Mr    Chairman:    On  June  6  and  7,  1944,  representatives  of  Montgom- 
ery Ward  &  Co.  appeared  before  your  committee  and  testified  that  the  National 
Labor  Relations  Board  had  "gerrymandered"  the  voting  units  in  the  Ward  case  so 
aj  to  insure  a  union  victory  at  the  Chicago  operations  of  the  company.    Because  of 
the  gravity  of  this  charge,  although  it  is  Mot  supported  in  the  formal  record  com- 
piled before  our  agency,  I  immediately  requested  our  Chicago  office  to  check  into 
the  informal  records  of  the  election  to  see  whether  the  election  would  have  resulted 
otherwise  if  our  Board  had  established  four  instead  of  two  voting  units,  as  urged  by 
the  company.    I  have  just  received  a  reply  from  our  Chicago  director  and  would 
like  to  take  this  opportunity  to  present  to  the  committee  the  complete  picture, 
based  upon  our  formal  record  and  upon  the  report  from  our  Chicago  office. 

Mr.  Barr  testified  that  the  Board  had  "previously  established"  the  Schwinn 
warehouse  as  a  separate  bargaining  unit.  The  Board's  decision  of  July  11,  1940.  to 
which  reference  is  made,  resulted  from  a  proceeding  in  which  the  company's  main 
contention  was  that  "a  unit  comprising  all  of  its  employees  in  the  Chicago  area 
u  u  would  be  appropriate";  the  union  urged  that  the  appropriate  unit 
should  consist  solely  of  the  employees  at  the  Schwinn  warehouse. 

The  Board  considered  the  conflicting  contentions  of  the  parties,  the  integrated 
nature  of  the  company's  operations  in  the  Chicago  area,  the  extent  to  which  the 
employees  had  shown  an  interest  in  organization,  and  stated  in  its  decision: 

Under  pll  the  circumstances,  we  are  of  the  opinion  that  the  employees  involved 
herein  jat  the  warehouse]  could  function  effectively  either  together  with  the 
remaining  employees  of  the  Chicago  mail-order  house,  or  as  a  separate  unit  for  the 
purposes  of  collective  bargaining.  *  *  *  since  organization  of  the  companv's 
employees  m  the  Chicago  area  has  extended  to  date  onlv  to  the  employees  of  the 
bchwinn  warehouse  unit,  and  since  the  union  is  the  only  labor  organization  existing 
aijiong  the  company's  Chicago  employees,  we  find  the  unit  requested  by  the  union 
to  be  appropriate.  To  find  otherwise  would  be  to  deny  collective  bargaining  to 
the  bchwinn  warehouse  employees  until  all  the  employees  of  the  company  consti- 
tutog  the  Chicago  mail-order  house  had  been  organized."  (25  N.  L.  R.  B.  318). 
Thus,  ^he  formal  record  demonstrates  that  the  warehouse  as  a  unit  was  not 
permanently  "established."  Rather,  the  parties  were  put  on  notice  as  far  back 
as  1940  that  the  larger  unit,  at  that  time  urged  bv  the  companv  would  be  found 
by  the  Board  to  be  proper  for  purposes  of  collective  bargaining' if  and  when  the 
employees  interest  in  organization  should  extend  over  the  companv's  Chicago 
operations.  ^ 

Further,  the  company's  representatives  stated  before  your  committee*  "The 
clear  purpose  of  this  gerrymandering  was  to  use  the  union's  majority  in  the 
bchwinn  warehouse  to  insure  a  union  victory  in  all  three  location  (the  warehouse 
the  retail  store,  and  the  mail-order  house.)"  The  report  just  submitted  to  me  by 
our  l^nicago  director  conclusively  proves  that  even  if  the  three  groups  were  voted 
ana  counted  separately,  the  union  would  still  have  attained  i^ority  status  in  each 

By  checking  the  pay  rolls  used  at  the  election  booths,  our  regional  director  found 
that  unchallenged  ballots  were  cast  in  the  following  distribution:  At  the  ware- 
house, d03;  at  the  retail  store,  204;  and  at  the  mail-order  house,  3,407.  Taking  a 
position  most  favorable  to  the  company's  charges,  and  assuming  that  every  one  of 
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the  303  votes  cast  at  the  warehouse  was  in  favor  of  the  union,  and  subtracting  this 
number  from  the  union  vote  in  the  large  unit,  the  union  would  have  won  more 
than  a  majority  in  the  remaining  unit  composed  of  the  retail  store  and  the  mail- 
order house — 2,037  out  of  3,611  votes  cast  in  the  latter  two  groups.  Further 
assuming  that  every  one  of  the  votes  cast  at  both  the  warehouse  and  retail  store, 
a  total  of  507  was  in  favor  of  the  union,  more  than  a  bare  majority  would  have 
been  won  by  the  union  in  the  mail-order  house — 1,833  out  of  the  3,407  cast  in  this 
remaining  group. 

I  should  also  like  to  point  out  that  had  the  Board  been  inclined  to  gerrymander 
the  bargaining  unit  in  order  to  increase  the  chances  of  the  union's  success,  it 
would  have  granted  the  union's  contention  that  the  administrative  employees  in 
the  four  small  units  should  also  have  been  included  in  the  larger  unit.  The  com- 
pany had  conceded  earlier  that  the  union  probably  had  a  majority  in  these  units. 
The  Board,  however,  placed  these  employees  in  a  separate  unit  which  resulted  in  a 
victory  for  the  union,  with  100  votes  cast  in  favor  of  the  petitioner  and  only  28 
against. 

The  testimony  of  the  representatives  of  the  Company  was  also  misleading  on 
another  point.  When  I  was  before  the  committee,  I  pointed  out  that  the  reason 
the  election  was  not  ordered  earlier  by  the  National  Labor  Relations  Board  was 
that  we  had  no  petition  before  us  until  February  14,  1944.  In  response  to  ques»- 
tions  I  said  the  company  had  not  asked  us  to  hold  an  election  in  the  early  stages  of 
the  dispute  and  that  if  we  had  received  such  a  request  we  might  have  given  some 
consideration  to  amending  the  rule.  Mr.  Barr  contradicted  the  statement  by 
asserting  that  the  company  had  written  the  National  Labor  Relations  Board,  de- 
manding an  election.  Upon  an  examination  of  the  file,  however,  I  discover  that 
this  lettei  was  not  written  until  January  27,  1944,  which  was  12  days  after  the  War 
Labor  Board's  order  had  been  published,  requiring  the  union  to  file  a  petition.  A 
copy  of  this  letter  is  enclosed. 

I  should  appreciate  it  if  this  letter  were  incorporated  in  the  record  of  your  com- 
mittee proceedings. 

Faithfully  yours, 

Gerard  D.  Reilly,  Member. 

Montgomery  Ward, 
Chicago,  January  27,  1944- 
National  Labor  Relations  Board, 
Thirteenth  Region,  Chicago,  III. 

(Attention:  George  J.  Bott,  Regional  Director.) 

Gentlemen:  On  November  16,  1943,  the  United  Mail  Order,  Warehouse'and 
Retail  Employees  Union,  Local  20,  Congress  of  Industrial  Organizations,  requested 
to  bargain  with  Ward's  on  behalf  of  the  employees  in  seven  bargaining  units  at 
Chicago.  Ward's  recognized  the  union,  and  stood  ready  to  bargain  with  respect 
to  five  of  these  units  but  questioned  the  union's  representative  status  in  the 
remaining  two  units,  namely,  the  mail-order  house  and  retail  store  units.  Ward's 
oflFered  to  have  this  issue  decided  either  by  a  card  check  against  pay  roll  or  by  an 
election  to  be  held  under  the  auspices  of  your  oflBce.  The  union  failed  to  take 
either  of  these  steps  but,  instead,  appealed  to  the  National  War  Labor  Board. 

On  January  15,  1944,  the  National  War  Labor  Board  issued  an  order  provicUng 
for  submission  of  this  representation  issue  to  the  National  Labor  Relations  Board 
for  determination. 

This  is  to  inform  you  that  Ward's  has  no  objection  to  your  Board  conducting  an 
election  among  the  employees  of  these  two  units  to  determine  whether  a  majority 
desire  this  union  to  represent  them  in  collective  bargaining. 
Yours  very  truly, 

John  A.  Barr, 
Manager  of  Labor  Relations. 

Co:  National  Labor  Relations  Board,  Washington,  D.  C. 

Mr.  Wm.  Davis,  Chairman,  National  Wa^Labor  Board,  Washington,  D.  C. 
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United  Retail,  Wholesale  and  Department 

Store  Employees  of  America, 
Hon.  ROBEBT  Ramspeck,  WasMngton.  D.  C.  July  18.19U. 

Chairman,  the  Select  Committee  to  Investigate 

Montgomery  Ward  Seizure,  House  Resolution  521, 
House  Office  Building,  Washington,  D.  C. 
Dear  Mr.  Ramspeck:  In  compliance  with  the  agreement  reached  during  mv 
testimony,  I  am  submitting  herewith  information  regarding  the  number  of  strik^ 
m  the  Chicago  area  in  April  1944,  the  time  of  the  Montgomery  Ward  strike  Two 
hsts  are  attached.  One  was  prepared  by  the  Bureau  of  Labor  Statistics. 'listing 
stnkes  beginning  in  April  1944  in  Cook  and  Du  Page  Counties,  111.,  and  Lake 
bounty  Ind.  The  second  hst  was  submitted  by  Mr.  Edgar  L.  Warren,  chairman 
of  the  Chicago  Regional  War  Labor  Board,  and  includes  strikes  which  occurred 
dunng  the  month  of  Apnl  1944  in  the  sixth  war  labor  board  region.  Chicago  IlL 
I  hope  this  material  will  be  included  in  the  record.  — &  ,  .^**. 

Respectfully  yours, 

Samuel  Wolchok,  President. 

Strikes  beginning  in  April  1944  in  Cook »  and  Du  Page  Counties,  lU.,  and  Lake 

County,  Ind. 


Company  and  location 


Bucyrus-Monighan  Co.,  Chicago 
Chicago  Pottery  Co.,  Chicago.... 


Gar  Wood  Industries,  Inc.,  Chicago. 
Mojonnier  Bros.  Co.,  Chicago 


Union  involved 


Radio  Station  WJJD,  Chicago 

San-Equip,  Inc.,  Chicago 

Tropic-Aire,  Inc.,  Chicago 

The  Western  Foundry  Co.,  Chicago.. 
The  Wilson  Laboratories,  Chicago... 

Wilson  Steel  &  Wire  Co.,  Chicago 

Acme  Steel  Co.,  Riverdale 

St.  Adalbert's  Cemetery,  Niles     . 
Taylor  Forge  &  Pipe  Works,  Cicero... 
Reid,  Murdoch  &  Co.,  West  Chicago. 


Camegie-niinois  Steel  Corporation,  Gary 
Do _ 


Pulhnan    Standard    Car   Manufacturuig'Co" 
Hammond. 


United  Steelworkers  of  America. 
United  Automobile  Workers,  American  Federation  of 
Labor. 

International  Association  of  Machinists  and  United 

Farm  Equipment  and  Metal  Workers  of  America. 

Congress  of  Industrial  Organizations. 
United  Automobile  Workers,  American  Federation  of 

Labor. 
American  Federation  of  Musicians. 
No  union  involved. 

International  Association  of  Machinists. 
United  Steelworkers  of  America. 
United  Gas,  Coke  and  Chemical  Workers,  Congress  of 

Industrial  Organizations. 
United  Steelworkers  of  America. 

Do. 
Building  Service  Employees  International  Union. 
United  Brotherhood  of  Welders,  Cutters  and  Helpers. 
International  Brotherhood  of  Firemen  and  Oilers  and 

International  Brotherhood  of  Teamsters  and  Chauf- 
feurs. 

United  Steelworkers  of  America. 
Do. 
Do. 


>  Strike  at  Montgomery  Ward  &  Co.,  Chicago,  not  included. 
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0/  strikes  which  occurred  during  the  month  of  April  1944  *w  ^^«  sixth  War  Labor 
Board  region  at  Chicago,  III.,  submitted  by  Mr.  Edgar  L.  Warren 

Ordnance  Steel  Foundries  (Betendorf,  Iowa). 
Key  Co.  (East  St.  Louis,  111.). 
Mojonnier  Bros.  (Chicago,  111). 
American  Sanitary  Rag  Co.  (Chicago,  111). 
Twin  City  Groceries  (Conciliation  Service) . 
Gardner-Denver  Co.  (Quincy,  111.)  (Conciliation  Service). 
Continental  Can  Co.  (Chicago,  111.). 
Wilson  Laboratories  (Chicago,  111.). 
Dalton  Foundries. 

John  Deere  Spreader  Works  (threatened  strike  referred  to  Conciliation  Ser- 
vice) . 

11.  LaCrosse  Rubber  Co.  (Washington). 

12.  Bucynis-Mohinham. 

13.  Montgomery  Ward  Co.  (Washington). 

14.  Oakley  Mills  Western  Foundries. 

15.  Pullman  Standard  Co.  (Hammond  Ordnance)  (Washington  is  handling). 

16.  J.  I.  Case  Co.  (Rockford,  lU.). 

17.  Gardner  Deiver  Co.  (Conciliation  Service). 

18.  Atlas  Imperial  Diesel  Engine  Co. 

19.  Western  Foundry  (Chicago,  111.). 

20.  Chicago  Pottery  Co.  (Chicago,  111.). 

21.  AHis-Chalmers  (West  Allis,  Wis.). 

22.  Foster-Lothman  Co.  (Oshkosh,  Wis.). 

23.  Indianapolis  Household  Furniture  Movers  ( Indianapolis,  Ind.). 

24.  Wisconsin  Motor  Corporation  (Milwaukee,  Wis.). 

25.  AlUed  Mills  (Peoria^Ill.). 

26.  Showers  Bros.  (Bloomington,  Ind.). 

27.  American  Zinc  Co.  (Fairmont  City,  111.). 

28.  Tuthill  Manufacturing  Co.  (Chicago,  111.). 

29.  International  Harvester  Co.  (Canton,  111.). 

30.  Taylor  Forge  &  Pipe  Co.  (Cicero,  lU.). 

31.  Koppers  Co.  (Brookport,  111.). 

32.  General  Refractories  (Joliet,  111.). 

33.  Pullman  Standard  Car  Manufacturing  Co.  (Michigan  City,  Ind.). 
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^riZ^hlT^nULf'^^^^  ?  thi3  way  wUl  it  be  possible  to 

andirowing  threat  to  ndnstriJ^^^rf.^^^^^  problem  and  remove  a  serious 

The  War  Labor  Boardla^^^^^^^  war-industry  center.- 

our  no-strike  pleXf  in  one  of  ^hp  nWnif^of       ^^\^^  ^^^^  ^^^^>^  ^^^^^e  ^^  observe 
of  comphancettown'^o  ateage?cfes''''  """'"^  ^^  *^''  '"^^*^^-     ^^^*  '^'^'^ 

Co   to^comofv  '  Tvif«f*r^°'^^'/'^^"^*^^°'  y^"  ^^^^^«d  the  Montgomerv  Ward 
besmTrch  X^ Var ^L^^^^^^^^  ^^li^?^'  "«^d  *he  pSbHc^ress  to 

States.     They  accused  the  War  Labor  iSfrH  .^""^^^K  President  of  the  United 

labor.  peacetul  and  harmonious  relations  between  management  and 

Labor  Boa"dThr7at»rto^n;ovlr'r"?  *"  ^^'t}"^  *"«  <^«"^»°  "f  the  War 
States,  iniurMg'?rreLn:d°^cfes?r^-  ^^^^^ 

direeTiv"The'^af  ffl'Boi?d''LT*'•,r^"*"  """"""^  *°  "o-P'^.  -*••  "U 

''"''  lM,^fo{r  ^-^-  re^rren^gte:  ^J'^^^^A 

Samuel  Wolchok,  President, 


United  Retail,  Wholesale  &  Department 

Store  Employees  of  America, 

New  York,  N.  Y.,  June  I4,  1944. 
Hon.  Robert  Ramspeck, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Congressman  Ramspeck:  I  am  enclosing  herewith  a  copy  of  letter  which 
was  addressed  to  President  Roosevelt  under  date  of  April  12,  1944. 

We  would  appreciate  your  bringing  this  enclosure  to  the  attention  of  the  mem- 
bers of  your  committee.     Particularly  Congressman  Elston,  who  requested  that  a 
copy  be  mailed  to  the  committee. 
Very  truly  yours, 

Samuel  Wolchok,  President. 

April  12,  1944. 
President  Franklin  Delano  Roosevelt, 

The  White  House,  Washington,  D.  C. 

Dear  President  Roosevelt:  We  quote  below  copy  of  telegram  which  we  have 
this  day  sent  to  William  H.  Davis,  Chairman  of  the  National  War  Labor  Board, 
and  Lloyd  K.  Garrison,  public  member  of  the  National  War  Labor  Board.  This 
is  for  your  information: 

"A  strike  affecting  6,000  Montgomery  Ward  workers  broke  in  Chicago  this 
morning.  Local  20,  the  union  involved  in  this  situation  is  only  seeking  the 
enforcement  of  the  National  War  Labor  Board  directive  order  of  January  13 
and  April  6.  On  the  basis  of  a  series  of  telephone  calls  from  organized  Ward 
plants  I  can  assure  the  Board  that  it  will  be  impossible  to  prevent  the  extension  of 
the  strike  to  other  cities  throughout  the  country  where  the  Congress  of  Indus- 
trial Organizations  is  organized.     I  urge  the  Board  to  take  such  immedate  steps 
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